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This report has benefited greatly from the advice and guidance of Dave Stewart from the Office of the
Superintendent of Bankruptcy. In addition, the many individuals I interviewed in Europe, and especially
Siobhan Brown and Liz McVey, were instrumental to my understanding the various counselling regimes.

None of them, however, are responsible for the views expressed here and none can be assumed to agree with
those views.



I. Introduction

Counselling for overindebted or insolvent individuals can take many forms. In this paper,
the structure of debt counselling in several different national systems is reviewed. The goal
is to place the Canadian system in an international context so that any reforms that might be
considered in Canada can informed by the experience of other countries. After this
introduction, Section II presents an overview of the Canadian system and then briefly
summarizes the major similarities and differences between North American and European
debt counselling. Section III presents a rough typology of debt counselling organizations,
dividing them into process-oriented, rights-based and educational groups. Section IV looks
in some detail at debt counselling systems in Germany, the United Kingdom and in Ireland.
Conclusions appear in the final section.

II. Bankruptcy counselling in Canada

Bankruptcy counselling has been mandatory in Canada since 1992." In principle, this
counselling is intended to provide debtors with financial education.” Before the debtor has
filed for bankruptcy, a bankruptcy trustee must assess the debtor’s situation and advise him
or her about the various available options for dealing with the debts. If the debtor then files
for bankruptcy, two 30-60 minute counselling sessions are required during the nine months
that precede an automatic discharge.” In the first session, the counsellor is asked to present
information about money management and the operation of credit markets (*“obtaining and
using credit”). The counsellor should then inquire about the bankrupt’s spending habits
and instruct him or her about the warning signs of financial difficulties.* This first
counselling session must take place between 10 and 60 days after the filing of the
bankruptcy.

The second counselling session occurs at least one month after the first session and within
210 days of the filing of the bankruptcy. In this session, labeled “Identification of Road
Blocks to Solvency and Rehabilitation”, the counsellor is asked to accomplish three tasks.
First, the counsellor should “follow-up” on the first counselling session to see if debtors
are applying the principles learned in that session and help the debtors understand their
strengths and weaknesses in money management. Second, the counsellor should help
debtors to understand any non-budgetary causes (if any) of their bankruptcies, to develop a
better understanding of their own financial behaviour and to make them aware of any
resources that might help them achieve economic stability. Third, the counsellor and the

! For other published analyses of the Canadian system, see Ramsay (2002), Curnock (1999) and Schwartz
(2003).

2 According to Directive 1R2, the directive from the Office of the Superintendent of Bankruptcy that
specifies the nature of the mandatory counselling, “counselling” means “to assist and educate bankrupts
and/or relatives of bankrupts, or consumer debtors, on good financial management, including prudent use
of consumer credit and budgeting principles; in developing successful strategies for achieving financial
goals and overcoming financial setbacks; and at any time, where appropriate, making referrals to deal with
non-budgetary causes of insolvency (e.g.: gambling, addiction, marital and family problems, etc.)”
Directive 1R2 is available at http://strategis.ic.gc.ca/epic/internet/inbsf-osb.nsf/en/br01091e.html.

? Failure to attend the two sessions will mean that no automatic discharge is given and the debtor will
have to apply to the relevant court for a discharge.

“Ibid., p. 1



debtor, working together, should develop a “financial plan of action” that will lead to
financial rehabilitation.

Thus, in principle, mandatory bankruptcy counselling in Canada is intended to provide what
amounts to a fast-paced remedial course in financial planning and household finance. Not
surprisingly, it seems that what happens in practice often falls short of that goal.

Based on the observation of a number of first and second counselling sessions and on
interviews with several experienced counsellors, it is clear that the sessions are often used
primarily to maintain contact with the debtors, to provide rudimentary budget advice and to
address questions and issues related to the bankruptcy process that the debtor is
experiencing. For example, in one interview, the bankrupt had suffered a nervous
breakdown, an event that led, at least indirectly, to his insolvency. In the interview I observed,
the bankrupt was clearly having trouble understanding any questions beyond the most
simple and straightforward. He knew that his wife was dealing with all the financial affairs
of the family and was clearly focused on making sure that he remembered to give the trustee
the cheques representing the trustee’s fee. The trustee asked several questions about “how
things were going” and could draw out only perfunctory answers. Since it as evident that
any efforts at financial education would be futile, the trustee quickly ended the session.

Another session with another trustee involved a woman who, while working full-time, had
established a small gift-shop with financial support of her family. For a time, business was
good and the woman and her family prospered. Then two simultaneous events destroyed
that prosperity. First, the woman lost her voice, for reasons have eluded her doctors. She
could not work any longer, either on her full-time job or in the gift shop. Second, the SARS
crisis hit Toronto and the gift shop failed. When I observed her second counselling
session, she could speak only with evident discomfort and in a voice that was barely audible.
And even that level of function was an improvement, the result of non-traditional treatment
in her native Lebanon. The woman was accompanied by her brother, a Toronto-area
financial planner who had been supporting her since her misfortunes had begun some years
earlier. In this case, the counsellor first went through the events of the past months to make
sure that there had been no material change in the woman’s circumstances. The woman had
run up substantial credit card debts, before the loss of her voice and the collapse of her
business, and the counsellor thought it necessary to remind the bankrupt that it would have
been more prudent to have limited the size of her credit card balances, even when times were
good, in anticipation of the possibility that times would turn bad. That advice, plus some
suggestions that the woman should explore job possibilities that did not require speech,
comprised the financial education component of the session.

At the suggestion of the OSB, I interviewed two counsellors — one a trustee and one a
counselling specialist — who strongly believe in the efficacy of Canadian bankruptcy
counselling.

The trustee supports mandatory counselling despite believing, as do most trustees, that
bankruptcy is not often an avoidable consequence of personal irresponsibility or ignorance.
Counselling is therefore not necessarily about teaching all bankrupts about prudent financial
management. Instead, he believes that counselling provides the opportunity to provide
advice that is tailored to individual situations and that can help the debtors with the
rehabilitation process, understood as “getting back on their feet” after the bankruptcy. He
gave the example of a bankrupt who had been a vice-president in a major bank before losing
his job. The trustee said that it was clear that the sort of financial counselling envisioned
under the BIA would not be of benefit to this particular bankrupt. Instead, the trustee
focused on assuring the bankrupt that even though he had lost his job, he was still a



competent individual and would be able to find new work that would be both remunerative
and satisfying. In other words, the counselling was not about financial matters but about
building the confidence of the bankrupt and helping him rehabilitate himself.

This trustee thought that every bankrupt could benefit from the counselling, as long as the
counsellor was sensitive to the needs of the bankrupt. Nonetheless, this trustee was clear
that beneficial counselling was the exception rather than the norm under the current system.
Nonetheless, he felt that even if only 1 in 10 bankrupts benefited from counselling, the
counselling was worthwhile and should be continued. He gave the example of an immigrant
who was bankrupt because he really did not understand how the Canadian financial system
worked. In that case, the trustee provided the sort of fast-paced course in financial
management mentioned above. As a result, the bankrupt was able to re-establish his life and,
when the trustee later met him in other contexts, always credited the trustee’s advice for his
later success. Even if this kind of success is unusual, the trustee believed that it is “worth
it.”

I asked if trustees should try to identify those who could benefit from counselling and
counsel only those who needed it. He was reluctant to move toward such a system,
however, because he saw such choices as “too much responsibility” for the trustees.

The second person to whom I was referred by the OSB has been involved in mandatory
bankruptcy counselling in Canada since its inception in 1992. In the early days of the
system, she toured Canada with Dave Stewart talking to trustees about how the new system
would work. She believes passionately in the efficacy of counselling as an educational
process and believes that its apparent ineffectiveness could be overcome through a more
intense commitment on the part of the insolvency community and by providing better
training for counsellors.

Many trustees believe that their clients’ bankruptcies are unavoidable because they are
caused by events such as unemployment, illness or family disruption. This counsellor
believes, however, that prudent financial management would prevent most bankruptcies even
when unemployment, illness or family disruption are involved. Her rationale is that prudent
financial management demands that individuals and families protect themselves from
insolvency either by saving enough to carry them through unemployment, illness or family
disruption or by not borrowing when those events are possible. She therefore believes that
90 per cent of bankruptcies would not be necessary if the bankrupts had been financially
prudent. Driven by that belief, she provides all bankrupts with extensive information on
prudent financial behaviour and believes that many are able to use that information to better
manage their personal finances. The information she provides differs in both volume and
depth from the information provided by most other trustees.

She also differs from most trustees in how hard she works to discover the cause of
bankruptcy. While some trustees might simply scribble “bad management” or
“unemployment” in the relevant part of Form xxx, this counsellor tries to confront
bankrupts with what she believes to be the true cause. Given her view that most bankruptcies
are the responsibility of the bankrupt, she tries to force the debtor to accept that
responsibility. She does not shy away from asking whether the debtors has drug problems
or a gambling addiction or a predilection toward compulsive shopping. Because she believes
so strongly in the therapeutic effects of accepting responsibility, she is ready for the debtor
to be upset by these investigations and prepared to support them in the aftermath with
referrals to appropriate sources of help.

In summary, I believe that Canadian bankruptcy counselling does not fulfill the promise of
financial education. Even if the system helps the rare bankrupt, it seems wasteful to have a



system in which the vast majority of counselling is either unnecessary or ineffective. And,
since I do not believe that most bankruptcies are the result of financial imprudence, I do not
think it advisable to train all counsellors to follow the example the counsellor discussed in
the last paragraph.

Nonetheless, the counselling still plays a valuable role in the bankruptcy process by
facilitating and informing that process. Whether this role implies mandatory sessions or
face-to-face contact, however, is arguable.

II. Similarities and differences between the North American and European
systems

Before discussing the details of several different types of European debt counselling, it is
perhaps worth presenting some of the broad similarities and differences between debt
counselling in Europe and in North America.

In both Europe and North America: (a) the goals of debt counselling, broadly stated, are the

same; (b) there is a common assumption that financial education is generally inadequate and
should be improved; and (c) the counselling is not very intensive, rarely lasting more than a

few hours per debtor.

First, as Johanna Niemi-Kiesilainen (1999) pointed out, the goals of counselling are almost
always defined in the same way: prevention of debt problems, rehabilitation of the debtor,
and emancipation of the debtor from compulsive consumption and use of consumer credit.
These goals are echoed in the language in the legislation governing the Canadian
bankruptcy counselling system. While these goals are common across systems, the
emphasis can be quite different in different countries.

Second, it would seem that most practicing debt counsellors soon become aware that some
debtors get into trouble because of ignorance or “compulsive consumption”. While few
believe that these are the only or even the most important causes of overindebtedness - loss
of employment, sickness and marital disruption are mentioned in every country — most
acknowledge the need of many citizens (not only overindebted citizens) for financial
education.

Third, despite a wide variety of institutional structures, the actual amount of time that
counsellors spend with debtors is quite similar, rarely lasting more than a few hours. This is
likely because the basic tasks are similar — compiling a picture of the debtor’s income and
expenditure, listing his or her assets and debts, advising on a course of action and then
helping the debtor through the chosen process.

Despite these similarities, there are also many differences between the North American and
European counselling institutions. These include: (a) the long history of European debt
advice institutions; (b) the focus of some of these institutions on low-income populations;
(c) the influence of the absence, in Europe, of a quick discharge of debts within bankruptcy;
and (d) the voluntary nature of European counselling. Each of these will be discussed in
turn.

In some European countries, there is a relatively long history of debt advice organizations
that offer free financial advice that is not necessarily related to any insolvency proceedings.
For example, government-funded “debt advice” has existed in Germany, as part of the
welfare state, since 1974 even though the German insolvency procedure dates back only to
1999. As another example, the model of money advice that has developed in England was
pioneered by the Birmingham Money Advice Centre in the late 1960s and early 1970s and



was subsequently adopted by CABx.” Even though the advice that is currently provided by
these organizations is largely related to overindebtedness, there is nonetheless a framework
within which other kinds of money advice can be given.

Perhaps because of the slower development of consumer credit in Europe, the primary focus
of debt advice organizations has been on low-income populations whose debt problems may
be related to rent arrears or non-payment of utility bills. In North America, where debt
problems arise across a broad spectrum of income classes, debt counselling is addressed to
that same broad spectrum of citizens. As consumer credit spreads across Europe, however,
some debt advice organizations are having to consider how, if at all, they will serve the
middle class.

A particularly important difference between Europe and North America is that, in North
America, discharge will occur within a year of filing for bankruptcy. While the UK and
France have recently adopted legislation that allows discharge for some debtors within about
12 months, access to the discharge is still not as open as it is in North America.’ In Europe,
over-indebted people often face a period of at least five years during which they will repay
their debts while living on what amounts to a subsistence income. Therefore, even if the
broad goals are the same, the needs of those being counseled are quite different as is the
extent to which debtors are in contact with the debt advice agency.

Finally, counselling in Europe is rarely mandatory, as it is in Canada. Debtors come to the
debt advice organizations for a variety of reasons but there is no legislative requirement that
they obtain counselling. Some debt advice organizations do “outreach”, setting up offices
or holding office hours in places such as public housing projects or community centres in
low-income areas where the overindebted might be more likely to reside.

The next section presents a rough typology of debt counselling institutions, dividing them
into process-oriented, rights-based or educational system.

IV. A Rough Typology of Debt Counselling Institutions

What exactly is meant by “counselling” for insolvent or overindebted individuals?’ In
principle, there would seem to be few bounds on the counselling that the overindebted might
seek or that others might think they need. A partial list might include:

* advice on how best to deal with their debts;

* insight into the causes of their overindebtedness;

* referrals to outside sources if non-financial matters are thought to be negatively
affecting them;

* legal assistance or advice;

* information about particular sources of income (e.g., social assistance programs) or
particular expenses (e.g., insurance).

In practice, however, the list can become quite short. The vast majority of those who come
into contact with debt counsellors are in serious trouble with their creditors. They most need
advice on how best to deal with their debts; all other matters are secondary. It is rare, for
example, for someone with only minor financial problems to end up talking to a debt

> See Ramsay (2003), p. 215.

® For a discussion of the Enterprise Act 2002, under which debtors receive a discharge in a maximum of 12
months, see Ramsay (2003), pp. 218-225. For a description of the French system, see Kilborn (2005).

" In this paper, “insolvency” and “overindebtedness” will be assumed to have a similar meaning - an
inability to meet debt service obligations as they come due.



counsellor. Not surprisingly, therefore, advice about the best options for dealing with the
individual’s debts has the highest priority. Even though the available options vary quite
significantly across countries, all of the counselling systems described here provide such
advice.

The first step for an advisor is almost always to learn the details of the debtor’s income,
expenditures and outstanding debts. These preliminary matters can be of great comfort to
debtors since their financial situation can be explained to a sympathetic, non-judgmental
outside person and, in many cases, advisors can provide at least a partial solution to the
person’s problems. The knowledge that a manageable debt settlement plan can be reached,
or that discharge of most debts is possible, provides immediate relief to debtors, even if they
have yet to go through the process. In other cases, of course, there is little that the advisor
can do. Sometimes debtors have waited so long that legal action is unavoidable; sometimes
their major debts are not dischargeable in bankruptcy; and sometimes, when bankruptcy is
not available and the debtor has little income and large debts, the only available option is to
offer token payments to the creditors.

The key issue here is what is provided in addition to advice on the best option. In the
process-oriented systems, the major subsequent activity is administering the chosen
procedure and monitoring the debtor as they proceed through it. In rights-based systems,
might make strenuous efforts to advocate on behalf of the debtors in ways that are outside
of the insolvency procedure itself. For example, they might review debt contracts to make
sure that these contracts meet the relevant legal requirements. A third possibility exists. The
primary aim of debt counselling could be educational in the sense of trying to inform
debtors of how credit markets work, how household finances should be organized and how
to distinguish among offers of credit.

Before discussing how rights-based systems differ from process-oriented systems, I
distinguish between two variants of rights-based systems, only one of which will be
discussed in the remainder of the paper. In the US, insolvency is often handled by lawyers
acting on behalf of the debtor. In such an arrangement, which is not as common in Canada
or in Europe, the lawyer might (ideally) advocate for the client on a creditor-by-creditor
basis, arguing where possible that the credit contract is invalid or, if not, bargaining for
favourable repayment terms. Such a system is definitely rights-based since the lawyers
focus on asserting the debtor’s rights but it has a fairly narrow scope. The lawyer is not
generally concerned with the whole of the debtor’s situation and does not spend much time
dealing with issues other than the debts on the table.

The rights-based systems that will be discussed here have a different starting point than
either a lawyer-dominated system or a process-oriented systems. They are typically rooted
in welfare state institutions which are concerned with the well-being of low-income,
disadvantaged people. For the remainder of this paper, the term “rights-based
organizations” will refer to these social-welfare-oriented organizations. I will consider three
examples below: German money advice centres, the Citizen’s Advice Bureaux (CABX) in
the UK and the Money Advice and Budgeting Service (MABS) in Ireland. All three
consider their target populations to be low-income people, often those receiving social
assistance benefits. Even though the outcome of their work with overindebted clients might
be the similar to the outcome achieved by process-oriented counsellors — an out-of-court
agreement with creditors to make payments on outstanding debts — the differences in their
target population, in their sources of funding and in the overall ethos of their work are
important.

These differences are worth discussing at the onset. First, rights-based organizations take a
self-described “holistic” view of the people who use their services. In practice, this means



that these organizations try to understand the broader issues that might be affecting the
debtor’s circumstances rather than honing in primarily on debt issues. Process-oriented
organizations do not necessarily dismiss the importance of these other issues but, ultimately,
non-debt issues are left for the debtors to resolve on their own. The rights-based
organizations might be more likely to address the other problems in addition to the debt
problems.

Second, the difference in the populations is quite important. The middle-class clients that
come to credit counsellors have the capability of making regular monthly payments to their
creditors. They also have important assets (and an important way of life) that they are
anxious to protect. By and large, they face the choice between making an agreement with
their creditors and taking a big step down in their standard of living. The clients of the
rights-based organizations might face eviction for non-payment of rent, their electricity and
gas might be on the verge of being turned off and they might be having trouble finding
enough money to pay for food. In other words, the choice of taking a step down in
standard of living is not available and the issue facing the debt advisors of rights-based
organizations can be how to keep their clients from becoming homeless.

Third, the rights-based organizations typically have a community-oriented approach. Where
some process-oriented counsellors have several centralized operations, the rights-based
organizations are heavily influenced by local communities. In the case of the CABX, for
example, the funding for each office depends on money from local authorities; if the local
authority is unwilling to support a CAB office, none exists. In the case of MABS, each
office has a volunteer board drawn from the local community, even though MABS funding
is federal.

Fourth, as implied in the last paragraph, the funding structure of the rights-based
organizations is very different. Where most credit counselling organizations receive a
percentage of the funds paid to creditors by its clients, the rights-based organizations are
government-funded. Moreover, a large portion of their funding comes from the social
welfare units of government, reinforcing their focus on the disadvantaged.

This funding issue may be quite important. As will be detailed below in the case of the
CABgx, the rights-based organizations are quite concerned to appear as free as possible of
any considerations other than the welfare of their clients. The process-based institutions
that receive funding from creditors (such as CCCS in the UK and many Canadian credit
counselling organizations) risk being considered a “captured” industry. As Karen Gross
pointed out in our conversation, a debt counselling agency might be considered to be
“captured” if the solution to overindebtedness that it recommends is the same for all
debtors who come to it.* For example, she would consider a credit counselling agency to be
“captured” because the option it offers — a voluntary payment plan that gives all creditors
a share of the money paid into the plan — is the same for all clients. The details might vary
but the structure is the same. In contrast, according to Gross, a lawyer acting on behalf of a
client might arrive at different options depending on the personal circumstances of the client,
on the nature of the debts and on his or her individual persuasiveness.

These distinctions among process-oriented, rights-based and educational systems should
not be overdrawn. For example, even the independent social-welfare-oriented rights-based
organizations end up offering quite similar options to their clients. Process-oriented
systems look into whether the debtor’s rights have been violated. Both provide education of
a sort. The distinctions are sometimes more a matter of emphasis than a clear difference in
the functions undertaken.

8 Interview with Karen Gross of the New York Law School, New York, June 2005.



We now turn to a discussion of debt advice organizations in three countries — Germany, the
United Kingdom and Ireland — drawing on published literature and on site visits in the
spring of 2005. This review is not intended to be exhaustive, but it will capture some of the
implications of the above-mentioned similarities and differences.

V. Debt Counselling in Three European Countries
Germany

Prior to 1999, when Germany’s contemporary insolvency law came into force, individuals
who were insolvent had almost no chance to escape their debts. Many were consigned to a
“modern debtor’s prison”, living indefinitely on a small amount of income and owning
only the basic necessities of life — all else had to be given over to creditors. The only
alternative was to live “in the shadow economy and work on the black market.”’

Germany has long has an extensive system of more than 1,000 “money advice” centres
which are funded by the government and operated by private and church-based charitable
organisations and community groups. Before 1999, they could advise over-indebted people
about their situations but there was little to be done for the most heavily indebted. The role
of the debt counselling centres in these cases was to try to create an arrangement with
creditors or simply to inform the debtors of the difficult life ahead.

The money advice centres also play a crucial role in contemporary German insolvency
procedures.'” Under the 1999 law, they play a central role moving debtors through the
various stages of the process toward eventual discharge, which occurs only after the debtor
has spent six years in a repayment plan. The first step toward discharge in Germany
involves a mandatory attempt by debtors to come to an out-of-court settlement with all of
their creditors. According the law, the debtor must be supported by a “suitable person or
office” which turns out, in practice, to be a debt counsellor."' At a minimum, the debt
counsellor helps the debtor prepare a budget that will be the basis for the negotiations with
the creditors. If no agreement can be reached out-of-court, the debtor can proceed with the
insolvency. The end result, however, is not a North American discharge after a short period
of time but a six year repayment plan at the end of which any remaining debts are
discharged. The debtor must liquidate all non-exempt assets and, during the repayment
period, must turn over all non-exempt income. In practice, there are no non-exempt assets
and little “excess” income so that creditors receive virtually no benefit from the repayment
plans. Kilborn argues (2004, p. 295), however, that the German system has “the potential
for inculcating financial responsibility in current and potential debtors.”

These money advice centres have a role beyond their participation in the insolvency
procedures. As Reifner and Groth (2005) note, “they aim not only to arrange more
favourable repayment terms for their clients, but also to have a preventative effect on both

? See Kilborn (2004).

'9Tn addition, there is a network of 400 general consumer advice centres co-ordinated by a central agency
(the Verbraucherzentrale Bundesverband). The centres are funded by regional governments and the central
agency is funded by the federal government with total annual funding of 50 million euros. Some of these
consumer advice centres can act in the capacity of a money advice centre in the context of the insolvency
law.

" Lawyers are also named as “suitable people” but, in practice, few lawyers undertake this high-effort,
low-reward work.



the subjective and the objective dimensions of overindebtedness.” The demand for their
services by insolvent debtors, however, has created a sense of “mission drift” for these
centres as they try: (a) to handle the flood of debtors trying to work their way through the
insolvency procedures; and (b) provide financial education to consumers more generally.

In most centres, the financial education role takes the form of providing materials (often
created by government agencies or financial services providers) that offer budgeting help
without personal intervention. In larger centres, however, a more extensive set of counselling
and educational activities takes place. Reifner and Groth give the example of a money advice
centre that was first established as a pilot project between 1995 and 1998 and then received
enough funding to allow it to continue. In addition to individual advice sessions, the office
provides seminars, group training classes, youth projects and dissemination sessions on
dealing with money. Information is produced on a number of subjects and are made
available on the premises. The topics covered in these individual advice sessions include
using and obtaining income, transfer income, consumer credit, home purchase, building up
savings and integrated debt advice. The youth projects are carried out in co-operation with
various organisations, including schools and further education institutions. These projects
address topics related to everyday life, such as “Your first place of your own”, or
“Advertising makes people stupid and broke”.

The United Kingdom

The primary process-oriented systems are credit counselling organizations in Canada, the
US and the United Kingdom. These are typically non-profit organizations that operate
without government funding; instead, they are financed by creditors in the sense that
creditors pay the credit counselling organizations a percentage of the amounts paid by their
clients.”” In the UK, a major credit counselling organization called the Consumer Credit
Counselling Service (CCCS) serves the middle class while the CABx serves the poor. Each
of these is discussed in this section.

Consumer Credit Counselling Services is a non-profit organization in the UK that was
established in 1992, with start-up funding provided by several large creditors. The solution
to overindebtedness offered by CCCS is a debt management plan (DMP). Creditors who
agree to a DMP will stop the accrual of interest on the money owed to them and the debtor
will pay the unpaid balance over a period of three to five years. Debt forgiveness (beyond
the freeze on further interest accumulation) is not common. CCCS primarily serves middle-
class individuals and families. If the debtor does not have sufficient income to make such a
plan feasible, CCCS will direct them elsewhere. That said, CCCS has a very large number
of clients and, according to CCCS at least, the DMPs have a very high success rate. Clients
are not charged for the services of CCCS.

One reason for the success of CCCS among overindebted middle-class families is that
bankruptcy is not as attractive in the UK as it is in Canada. Homeowners would typically be
forced to sell their homes in a bankruptcy and, if they had income above a fairly modest
budget, would be able to discharge their debts only after making payments to their creditors
for several years.

Another crucial element in the success of CCCS is that the budget that it establishes with the
debtor and then proposes to creditors is “realistic” in the sense that it allows the debtors to
maintain their middle-class lifestyle, albeit without some of the luxuries of middle-class life
such as an expensive vehicle and frequent holidays.

12 There are also for-profit businesses that charge a fee for arranging payment plans with creditors. These
business are clearly process-oriented but are outside the scope of this paper.



Most CCCS counselling sessions (97 percent) are conducted by telephone. The first contact
between the debtor and CCCS is often a toll-free call to the main CCCS telephone centre in
Leeds. A “duty counsellor” collects basic information from callers and decides whether it
is likely that they will be able to make payments to their creditors. If so, callers are referred
to a CCCS debt advisor in the city nearest them. When the advisor calls the debtors, he or
she begins by asking them to explain the sources and nature of their current monthly
income. The debtors are then asked to set out their current monthly expenditures in some
detail, moving from essential items, such as housing, to incidental expenses such as
cigarettes and lunch money. This list of current expenditures will form the basis of the
budget presented to creditors. It therefore does not include all current expenditures but only
those that are essential to maintaining a reasonable standard of living. For example, no
“allowance” for holidays is included and amounts spend on cigarettes, alcohol, lottery
tickets and even clothing are kept to an amount that the counsellor believes to be reasonable.
If the debtor’s net income is above the debtor’s expenditures (excluding expenditures
thought not to be acceptable to creditors), then there is the potential for a debt management
plan. If so, the next step is to go through the outstanding debts. If the current amount of the
debts (excluding future interest payments) can be repaid within 3-5 years, the advisor might
propose that the debtors establish DMPs. Under some circumstances, longer payment plans
can be proposed.

An example that I observed in the Glasgow office of CCCS will illustrate the process. The
debtors were a couple with three children, twin 10-year old boys and an 18-year old
daughter. The interview was conducted by telephone and, after the advisor had asked for
and received the permission of the debtors, I was allowed to listen in. The advisor knew
nothing about the debtors beyond their contact information and that they had been referred
to her by the Leeds telephone centre.

One of the underlying causes of the debtor’s situation was raised immediately. A few years
before, one of their twins had undergone routine dental surgery but had suffered brain
damage in the process. In addition to dealing with the tragedy of their son’s injury, the
debtors were involved in an on-going court case against the anesthesiologist. They had
recently missed a mortgage payment, precipitating their call to CCCS. After expressing her
sympathies, the advisor went about the business of collecting information on the income and
expenditures of the family. This was a solidly middle-class family with both parents
working and with substantial equity in their home. The husband worked was a “transport
controller” earning $2,800 per month; the wife worked 24 hours per week and earned about
$1,600 per month. Government benefits and tax credits provided an additional $1,500 per
month, including $600 in disability benefits for their son."

Having established the existence of significant income, the advisor went on to inquire about
expenditures. The idea here was not only to learn about necessary (and perhaps
unnecessary) family expenditures, but also to set the parameters of a budget that might be
acceptable to the creditors. The couple owned a $330,000 home that had recently been
refinanced with a $280,000 mortgage; the monthly mortgage payment was about $1,800 per
month. Ceritically, this payment is “allowed” in the budget to be presented to the creditors.
If the budget is accepted, the family will be able to remain in their home and to continue
paying the mortgage.

The next item was “expenses for motor vehicles” and it quickly became clear that this
issues could not so easily handled. The family had an older car on which they were making
payments of $220 per month. However, about two years before, they had purchased a newer

13 For the readers’ convenience, all dollar amounts have been stated in C$2005.
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car on which they were paying $1,000 per month. It was apparent to the debtors that this car
would have to be sold and the advisor discussed how that might happen (and how there
might be an additional debt arising from the difference between the selling price of the car
and the amount owed).

The remaining expenditures of the family were quickly collected. Several items are of
interest here because they indicate the balance that the advisor is trying to achieve between
the family’s actual current expenditures and the new budget that the advisor might prepare
for the review of both the family and their creditors. For example, the advisor did not ask the
family about their expenditures on holidays. The advisor knew that such expenditures, if
proposed as part of the budget for the DMP, would not be accepted by the creditors.
Similarly, if an expenditure is out of line with what the advisor thinks is “reasonable” (e.g.,
large amounts spent on tobacco or alcohol), the advisor will suggest lower amounts. There
were no such expenditures in this case. On the other hand, if expenditures that the advisor
thinks are important are missing, the advisor might include those expenditures in the budget.
In the case under discussion here, the debtors said that they did not have any expenditures
for life insurance or pensions. The advisor suggested that these were important and included
$80 per month for those purposes.

The end result of this data collection exercise was a budget that the advisor thought could be
proposed to the creditors and that allowed the debtors to maintain at least the essentials of
their former lifestyle. If the debtors were willing to sell their expensive car, they would have
about $1,000 per month that they could give to their creditors. All this was done to prior to
discussing the debts themselves and served to establish that money was available for the
creditors.

Next the debtors listed all of their outstanding debts. Apart from the home and the two cars,
the major debts were significant personal loans from several banks and significant credit
card balances on a variety of types of cards. The total debt (apart from the mortgage and the
car loans) was about $150,000. The advisor did not inquire about how such large balances
came to exist. The debtor, however, offered that the family had been “living off the cards”
for a couple years. This may be important, of course, since the budget discussed above was
considerably smaller than the family income so that whatever expenditures had been
financed by this borrowing could not continue. The implicit assumption is that these
expenses had been unnecessary.

The interview ended, after about 75 minutes, with the advisor saying that she would send the
debtors the budget that they had constructed and that a second interview would be set up
after they had had a chance to review the budget and to think about the implications of going
into a debt management plan.

The Citizens Advice Bureaux (CABXx) in the United Kingdom has been providing advice on
“legal, money and other problems” since before World War II and, over the years, has
become an enormous enterprise. More than 25,000 people work in the CABx, a staff
consisting of about 5,000 paid employees and 20,000 volunteers. In addition, there is a
national umbrella organization, called Citizens Advice, that provides support services and
policy development for the network of CABX. The income of the network of local CABX is
more than $250 million each year, with about 50 percent coming from local authorities.
Another significant source of funds is about $50 million from the Legal Services
Commission. Other sources of funds include lottery money and money from other
charitable organizations. Citizens Advice has income of over $80 million, most of which
comes from the federal Department of Trade and Industry. Thus, the CABx dwarfs CCCS

which has only 80 paid staff. The goal of CAB is to help clients resolve problems "by
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providing free, independent and confidential advice, and by influencing
policymakers.”

The target population for the CABx is low-income, disadvantaged individuals
and families. The average monthly income of clients of the Citizen’s Advice Bureaux in
the UK is roughly half the UK average net monthly income (Edwards, 2003, p.1). One
implication is that the CABx focus on priority debts, defined by the CAB as “debts where
the ultimate sanction for non-payment is imprisonment, loss of home, disconnection of fuel
supply or repossession of essential goods on hire purchase.”

CAB defines non-priority debts as “primarily unsecured consumer credit debts, ... where
the creditor’s only sanction for non-payment is to sue for payment.” (Edwards, p. 24).
Certain kinds of these debts — catalogue debts and loans from so-called “doorstep
lenders”) — have become more numerous among the low-income populations targeted by
CAB. These lenders charge high interest rates and often take household possessions as
security. Mainstream consumer credit — credit cards and bank overdrafts — is relatively
uncommon (though it can still present many problems for some low-income people).

Because of its size, and because of the relatively well-funded national organization, the CAB
can play a larger role in policy development than other rights-based organizations have been
able to play. For example, when I visited Citizens Advice, I was able to sit in on a discussion
among three staffers concerning a new proposed bankruptcy procedure for no income, no
asset (NINA) debtors with relative low levels of outstanding debts (less than $30,000).

Bankruptcy in England generally requires an upfront payment of just over $800. The fee
has two components, a $280 court fee (that can sometimes be waived) and another $540 fee
that must be paid by all. According to the CAB, it is not infrequent for debtors to be unable
to go through bankruptcy (even if that is the best option for them) because they are simply
unable to come up with required cash. The three staffers thought that about 75 per cent of
those who come to CAB for money advice are advised to file for bankruptcy.

The discussion in which I took part was about how to respond to a government Proposal for
a lower-cost NINA bankruptcy procedure called a ““debt relief order” (DRO).'* The new
procedure would be less costly than a bankruptcy under the current rules but would only be
available to debtors whose “surplus” income was less than $100 per month, whose assets
were worth less than $600 and whose debts amounted to less than $30,000. It had
apparently been made clear that the government hoped that the CAB would act as a primary
intermediary (a role much like that of Canadian bankruptcy trustees) between the debtors
seeking a DRO and their creditors. However, it was clear in the discussion in which I
participated that substantial funding would be necessary if any intermediary was to handle
what would doubtless be a large number of debtors seeking DROs. The question was then:
who would pay for the staff and other resources needed to administer the new bankruptcy
procedure?

While both the discussion and the eventual formal response were wide-ranging, one aspect
is particularly relevant to the functioning of “rights-based” debt advice services. The CAB
guards its independence quite closely, trying to avoid any appearance of serving any
interests (whether they be government or creditor interests) other than the interests of the
debtors. This is made clear by two of the summary points in the CAB response to the

' This discussion, in early June, was part of a larger consultation process, the results of which appear at
http://www.citizensadvice.org.uk/index/campaigns/social_policy/consultation_responses/cr_consumeran
debt/relief_for_the_indebted.

12



proposed plans for a DRO. The only point that appears in bold in the response is that the
CAB could not accept any role as an intermediary unless it received “written assurances”
that it would be allowed to “always act independently and in the best interests of our clients,
and not as an agent of the government™. That is, if the CAB agreed to accept substantial
new funding from the government to pay its costs for acting as an intermediary, it would not
be willing to function as would a government department.

Another one of the summary points addresses the same concern about the link between
future funding and CAB’s independence. CAB does not want its funding to consist of “a
proportion of each DRO fee.” Their fear, as expressed in our meeting, is that such an
arrangement would create a conflict of interest because the CAB advisor might be seen as
“pushing” DROs because each order would generate resources for the CAB office.
Implicitly, the CAB believes that the independence of both CCCS (which makes money
from each DMP it arranges) and Canadian bankruptcy trustees (who profit from
bankruptcies) in compromised by their funding structure.

In addition to attending the discussion of the debt relief order proposal, I spoke at length
with the person handling the “financial exclusion™ file for Citizens Advice. In addition, she
and I visited a CAB office in Woolrich, a low-income area in South London. There I met
briefly with two money advisors who described what they did. Apart from their clear
adherence to CAB principles, they raised the interesting issue of “outreach”. CABx try to
reach out within their communities to identify groups who might be encountering debt
problems. For example, the Woolrich advisors described an outreach office that they had
established at a local social housing complex. Once a week, one of them spent a morning in
a room provided by the housing authorities and was available to provide advice. The clients
included those who came into the office on their own and those were referred by housing
authority staff who judged them to be in danger of overindebtedness. For rights-based
organizations, this kind of outreach is purely a public service since there is nothing to be
gained (except more work) from such efforts.

Ireland

The Money and Budgeting Service in Ireland is funded by the Irish Department of Social
and Family Affairs (DFSA). Liam Edwards, a DFS A staff member who was active in the
creation of MABS, has been the MABS National Co-ordinator throughout its evolution.
Funding comes from the Irish federal government (11.4 million euros in 2004). MABS was
begun as a pilot project in five locations in 1992 and has grown substantially since then, up
to the current 53 operations. Each of the 53 MABS locations operates as an independent
limited-liability company overseen by a volunteer board drawn from the local community.

Just as it was important to understand the availability of bankruptcy in the UK to
understand the appeal of CCCS, it is important to understand the availability of bankruptcy
in Ireland to understand the role of MABS.

Put simply, there is no real access to bankruptcy in Ireland. An archaic bankruptcy law
exists but less than 20 people per year are able and willing to meet its onerous requirements.
The absence of modern bankruptcy legislation puts a heavy burden on both creditors and
debtors. On the debtor side, there is no legislative way to come to an out-of-court debt
settlement agreement with one’s creditors. Except for those able to use MABS, each debtor
must deal with each creditor individually. In the absence of an individual agreement, each
creditor can file suit against the debtor, seeking a court-ordered payment. There is no
provision for wage attachment in Ireland so the court simply orders the debtor to pay a
certain amount per month. If the debtor is unable or unwilling to pay, he or she can be
found in contempt of court and jailed for a period of not more than three months. And
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imprisonment for debt is not an idle threat — more than 200 debtors are sent to prison each
year.

MABS will work with debtors and their creditors to arrive at a payment plan involving a
monthly payment that is feasible for the debtor, avoids legal costs for creditors and ensures
that all creditors receive a pro rata share of the payments made. The payments may not be
large (given the low-income of MABS clients) but they are handled by MABS through a
special account and MABS encourages debtors to maintain the payment schedule.

Two special relationships have strongly influenced the evolution of MABS. One is its link
to the Society of St. Vincent de Paul (SvdP). Prior ot the creation of MABS, SvdP had been
made responsible for a government fund intended to make loans to over-indebted people.
When it became apparent that overindebtedness was increasingly common, SvdP became
active in pushing for the creation of MABS. Individuals associated with SvdP continue to be
active on the local MABS management boards. Their influence gives MABS an inclination
to maintain its focus on the disadvantaged and its links with local communities.

The second special relationship is that between MABS and the set of Irish credit unions. As
in other countries, credit unions have their roots in local communities and are often the only
source of banking services available in low-income communities. This is especially true as
mainstream banks have reduced the number of branches that they operate and, often, closed
branches in low-income areas. Credit unions are important to MABS in at least two ways.
First, people associated with local credit unions would typically be represented on the
management board of the local MABS office. Second, under the terms of repayment
agreements arranged by MABS, debtors make payments into accounts set up for them at the
local credit union. In principle, therefore, there is a close relationship between MABS and
Irish credit unions. That relationship is complicated in the current period as credit unions
are being encouraged to become more like banks. As a result, there have been cases where
some credit unions have been recalcitrant in cases where they are owed money and are
approached by MABS to arrange repayment plans.

It was not possible to observe in-person counselling sessions by MABS advisors. Instead, I
visited three MABS offices in the company of Siobhan Brown, one of five former money
advisors who have become ‘“national development officers” charged with aiding the overall
national development of MABS."

I first visited a relatively rural site in County Monaghan in the small city of Castleblayney,
near the border with Northern Ireland and about 100 kilometers from both Dublin and
Belfast. The MABS office is Castleblayney had recently moved to new offices in a central
location on the high street. The office employs two full-time money advisors and a full-time
administrative staff person.

It quickly became clear than MABS deals with very different situations than does CCCS.
As noted above, almost all CCCS counselling occurs over the telephone and the length of
the sessions, although not tightly controlled by CCCS management, is generally kept to
about an hour, with only rare sessions lasting longer. Almost all of MABS counselling is in
person, and takes place in the community in which the debtor lives. An example will
illustrate the difference.

'3 In 2004, the new limited company called MABS NDL (MABS National Development Limited) was set
up and staffed with five former MABS advisors. MABS NDL is intended to provide support services on a
national basis. These services include technical support to money advisors, policy development at a
national level and IT support.
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One of the Monaghan MABS money advisors told the story of her dealings with an elderly
farmer who had come to her for debt advice. In dealing with his case, it became apparent that
one of the issues was that his creditors believed that his farm was far larger than he was
admitting, meaning that he could sell all or part of the farm and make good on his debts.
The money advisor, on her own time, went out the farm and walked its boundaries with her
client to convince herself that his claims were legitimate. In another case, a client was
delaying taking any action on a proposed debt management plan. Over time, however, the
money advisor realized that the debtor had kept the debt problems hidden from her husband
and was able to bring the debtor to the realization that the problems would have to come into
the open.

These kinds of stories have two implications. The first, one that I heard on several
occasions, is that MABS has a “personal touch” — there is a obvious affection for the most
of the debtors and a sincere concern for their well-being. As in most counselling situations,
having an empathic person listen sympathetically to one’s problems is beneficial in itself.
The second implication arises from the first: MABS money advisors (and rights-based
organizations in general) spend more time with the overindebted than do process-oriented
organizations. The concern for the whole of a debtor’s life leads the counsellors into areas
that more focused process-oriented organizations tend to avoid. The downside of such
concern is that MABS may be serving fewer clients that it could. Whether the benefits of
the additional time and concern justify the presumably lower volume is an issue with which
MABS must struggle.

The second site visit was to a low-income area in the northeast part of Dublin. Unlike the
Monaghan MABS office, the Coolock MABS office is located in a modern community
centre that also houses a variety of other government organizations serving the local
community. Not surprisingly, the money advisor I talked to characterized the Northside
Community Centre as a “one stop shop” for help with social housing and employment as
well as for money advice.

I asked this money advisor questions about the nature of the MABS interventions in his
office. In response to a question about the average amount of time spent with each client, he
suggested that it would be unusual to spend less than five hours with each one. This kind of
number gives credence to the idea that the empathic advice that MABS provides comes at a
cost in time that is considerably higher than for process-oriented organizations.'® The
advisor gave the example of working with clients who had mental health problems as an
example of the more demanding cases. Not only must the debt problems be dealt with but
the person would typically need help with a whole range of other issues and would have to
be appropriately referred.

In response to a question about the nature of the services provided, the advisor suggested
that about 80 per cent of the people with whom he deals are in need of some sort of
intervention by the MABS office. Only a minority — the remaining 20 percent - are in need
only of advice. The provision of consumer education is one of the goals for all MABS
offices and seems to be taken seriously. In all of the MABS offices I visited, some sort of
community work involving financial education — speaking in schools, presenting small
seminars or providing information to the media — was seen as an important part of their
mission. Making time to do that sort of work, however, in the face of the demand for their
services was a continuing challenge.

'S While MABS spends relatively more time with each client, the amount of time spent still falls far
short of a lengthy counselling relationship. It remains true that none of these debt advice organizations
spend the amount of time that would be necessary to meet any sort of elaborate educational goals.
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I asked about the independence of MABS, given that independence from being financed by
creditors is thought to be a major advantage of rights-based organizations. The advisor saw
MABS as an honest broker, trying to establish a reasonable payment plan for the debtors
while recognizing what creditors “can and cannot do.” If creditors have acted
irresponsibly, in his view, MABS would take action. He gave the example of his dealings
with one credit union which had lent several clients far more than their own guidelines had
suggested. Where the guidelines suggest lending two or at most three times the savings of
the borrowers, this credit union had lent ten times the amount of savings. The advisor had
met with the credit union to discuss this situation.

The third site visit, to a MABS office in a community centre in the western part of Dublin, in
another low-income area, was quite a bit different than the first two. Instead of talking to the
MABS advisors, I spoke with three clients (albeit ones chosen by the advisor) about their
experience with MABS. Not surprisingly, perhaps, the three clients were effusive in their
praise of the MABS advisor. According to one client, the advisor had “saved his life” when
a heart attack had led to the loss of a job and consequent delinquencies. Dealing with the
collection efforts was causing life-threatening stress so that having the advisor deal with his
creditors addressed both the overindebtedness and the stress. Another client stressed the
educational value of the advisor’s work. This client had gone through several years of
repaying her debts in line with a plan developed by the advisor. She credited the advisor not
only with resolving her overindebtedness but also with teaching her how to live without
overindebtedness on her rather low income. The third client was a member of the board of
the community centre and had gotten into debt trouble because of her daughter’s mobile
phone bills. While these debts were not enormous, they caused significant problems until
the advisor was able to arrange a reasonable payment plan. The common element among the
three clients, and one that was common to all of the MABS sites that I visited was the
emphasis on the value of personal relationships. MABS offices are places where clients are
“invited to sit down with a cup of tea” to discuss debt issues, reducing the dread with
which most debtors face any formal efforts to resolve their situations.

Overall, these site visits gave concrete form to the rhetoric of the rights-based organizations.
Rather than the narrow focus on the processing of creating and administering voluntary
repayment plans, I saw a wider concern for the debtor’s situation, whatever it might be. This
should not be overstated, however, since the primary issue facing the people who come to
MABS is their debt problem and establishing a voluntary plan to repay the debts, with the
agreement of the creditors, is still the primary focus of the MABS advisors. And, as noted
above, the credit counsellors may also concerned about other aspects of the lives of their
clients; they are simply seem less able to allocate as much time to them as MABS advisors.

VI. Discussion

The intent of the Canadian mandatory counselling sessions, as set out in the Bankruptcy
and Insolvency Act, is primarily educational. None of the systems just described has the
same primary intent, even though all recognize the importance of financial education and
include it among their goals. The closest analogue to Canadian bankruptcy counselling is
yet another project - the debtor education provided by the Coalition for Consumer
Bankruptcy Debtor Education, a pilot project that operates in the Eastern District of New
York (encompassing several New York City boroughs). The relevance of debtor education
after bankruptcy filing will undoubtedly grow in importance in the US because the recent
American bankruptcy reform bill introduced mandatory post-filing financial management
education.

The rationale for debtor education is unassailable (Block-Leib et al., p. 507):
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Without adequate financial literacy skills, consumers cannot effectively
compare and contrast credit offers; nor can they distinguish between
legitimate and predatory lending practices. They may be unable to create
suitable spending plans ... Consumers may not know how to locate, let
alone fix, their credit report or the steps they can take to improve their credit
score. Stated most simply, we live and deal with money daily, but may not
understand and communicate effectively about it.

The rationale for focusing on debtors in bankruptcy is less obvious. Although those
operating the pilot recognize that many individuals end up in bankruptcy for reasons having
nothing to with financial literacy skills or financial mismanagement, they believe that debtors
in bankruptcy are an “identifiable audience of individuals with financial trouble and a need
for information about personal finance’ (Block-Lieb et al., p. 508). Most importantly, they
believe that the filing of a bankruptcy creates a “teachable moment” when individuals will
be particularly receptive to education.'” Interestingly, the kind of information mentioned in
Block-Lieb et al. is really process-oriented information, “about the issues they will confront
in the bankruptcy process”, “about common schemes and abuses to which they may be
subjected following bankruptcy” and about “stories of others who are similarly situated.”
Nonetheless, the debtor education envisaged by the Coalition is a way of empowering
debtors by enabling them to function more effectively in the marketplace. In that sense, the
Coalition efforts are in line with those of the rights-based organizations discussed above.

In practice, the education provided in the pilot project takes the form of a free three-hour
personal financial management course taught under the auspices of the Coalition and using
a curriculum called “Making Sense of Cents”. The course was taught by “volunteers from
the bankruptcy legal community, the financial services industry, and community-based
organizations” each of whom went through a training program prior to entering the
classroom.

A major difference between the mandatory Canadian bankruptcy counselling and the course
provided by the Coalition is that the Coalition class is voluntary, offered to all those filing
for bankruptcy in the Eastern District. Given its voluntary nature, it was no easy task to
induce debtors to attend and attendance was low.'® However, the Coalition remains
convinced that “mandatory debtor education is wrong headed, even though we have
ourselves experienced substantial difficulties in getting debtors voluntarily to attend
financial education classes. Experts on adult education recommend against requiring adults
to learn anything they do not want to learn.” (Block-Lieb et al., p. 523). A second
difference is that the pilot projects are conducted in groups rather than individually as is the
common practice in Canada. Karen Gross explained that she thought group sessions were
particularly important because peer interaction provided a legitimacy and relevance than a
one-person counsellor-debtor session might lack. Yet another difference is that the pilot
project sessions touch on the “psycho-social” dimension of personal finance, an area that
is considered particularly important. By the “psycho-social dimension”, the Coalition
means the societal and familial norms that might influence financial decisions and
psychological traits that might incline some people to overspend.

While the Coalition strongly believes that the course they designed for the debtors in
bankruptcy would be effective and beneficial, they recognize that such theoretical beliefs
should be empirically tested. To that end, they incorporated an empirical evaluation into the

"7 This contrasts with the view, which I often heard both in Europe and in Canada, that debtors in
bankruptcy are under such stress that their ability to absorb new information is extremely limited.

'8 An obvious complicating factor here was that the first classes were scheduled to occur on September 13,
2001 only two days after the attack on the World Trade Center.
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pilot project.”” The basic result was that those who participated in the classes showed a
modest but statistically significant gain in their knowledge of financial matters compared to
the comparison groups. Since there were important (albeit unavoidable) methodological
issues with this evaluation, it should be seen as suggestive of the value of financial education
for bankrupts rather than as definitive evidence.

What can be learned from the experience of other countries with debt counselling?

First, there is a great need in Canada for a rights-based debt counselling service. While the
creation of such a service would need to involve government agencies other than the Office
of the Superintendent of Bankruptcy, it is clear that the evolution of the financial services
industry has created a need for debt advice not only within bankruptcy but also outside of it.
Overindebted individuals in Canada have no access to an independent body that can
recommend the best course of action. Bankruptcy trustees and credit counselling agencies
might act as “honest brokers” (and perhaps often do) but, given their financial interest in
particular courses of action, debtors cannot be sure that they are receiving impartial advice.
The way in which MABS was created is perhaps the way for Canada to move forward. Pilot
versions of debt advice centres could be established in several areas and their operation
could be carefully evaluated. This would be a low-cost, low-risk way to test the need for
such a service.

Second, bankruptcy counselling should not be mandatory. There was simply no support for
this idea in any of the interviews that we conducted. It was recognized, however, that
voluntary counselling would be poorly attended and therefore not utilized by a wide
population. One option, suggested by Karen Gross, is to “incentivize” the counselling by
offering some sort of reward for completion of the course. The reward could be financial or
it could be “in kind” perhaps in the form of a faster discharge.

Third, the educational focus of the Canadian counselling may be misplaced. In operation,
many counselling sessions deal more with the process of bankruptcy than with the
educational issues specified in the legislation. Even if the teaching of those issues could be
enforced, most of those we interviewed believed that the pressing need of the debtor for a
resolution to their debt problems would make any preventative education infeasible. That
said, Karen Gross (and her colleagues in the Coalition for Debtor Education) believes that it
is possible to achieve educational goals within the bankruptcy system. Moreover, the fact
that debtors who participated in the Coalition’s financial education classes had greater
financial knowledge than the control groups provides at least a glimmer of hope that she is
right.

19 See Wiener et al. (2005).

18



References

Block-Lieb, Susan, Karen Gross and Richard Wiener, “Lessons from the Trenches: Debtor
Education in Theory and Practice.” 7 Fordham Journal of Corporate and Financial Law,
503 (2001).

Curnock, Carol, “Insolvency Counselling — Innovation Based on the Fourteenth Century”,
37 Osgoode Hall Law Journal, 387 (1999).

Edwards, Sue, In Too Deep: CAB Clients’ Experience with Debt, Citizens Advice and
Citizens Advice Scotland, 2003

Kilborn, Jason, “The Innovative German Approach to Consumer Debt Relief:
Revolutionary Changes in German Law and Surprising Lessons for the United States™ 24
Northwestern Journal of International Law & Business, 264 (2004).

Kilborn, Jason , “La Responsabilisation de I’Economie: What the U.S. Can Learn From
the New French Law on Consumer Overindebtedness”, 26 Michigan Journal of
International Law, (2005)

Ramsay, lain, “Mandatory Bankruptcy Counseling: The Canadian Experience”, 7 Fordham
Journal of Corporate and Financial Law, 525 (2001).

Ramsay, lain, “Bankruptcy in Transition: The Case of England and Wales — The Neo-
Liberal Cuckoo in the European Bankruptcy Nest?” in Niemi-Kiesilainen, Johanna, lain
Ramsay and William Whitford, editors, Consumer Bankruptcy in Global Perspective
(Oxford, Hart Publishing, 2003).

Niemi-Kiesilainen, Johanna, “The Role of Consumer Counselling as Part of the bankruptcy
Process in Europe”, 37 Osgoode Hall Law Journal, 409 (1999).

Reifner, Udo and Ulf Groth, “German National Report”, unpublished, 2005.

Schwartz, Saul, “The Effect of Bankruptcy Counselling on Future Creditworthiness”, 77
American Bankruptcy Law Journal, 257 (2003).

Wiener, Richard L., Corinne Baron-Donovan, Karen Gross and Susan Block-Lieb, “Debtor

Education, Financial Literacy and Pending Bankruptcy Legislation” 23 Behavioral Science
and Law, 347 (2005).

19



