BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

2 BIA s2 Definitions

Proposed Wording

2. (1) The definition “ settlement” in section 2 of the Bankruptcy and Insolvency Act is
repesled.

(2) The definition “locdité d' un débiteur” in section 2 of the French version of the Bankruptcy
and Insolvency Act isrepealed.

(3) The definitions “court”, “creditor”, and “person” in section 2 of the Act are replaced by the
following:

“court”, except in paragraphs 178(1)(a) and (a.1) and sections 204.1 to 204.3 , means a court
referred to in subsections 183(1) and (1.1) or ajudge of that court, and includes a registrar when
exercising the powers of the court conferred on aregistrar under this Act;

“creditor” means aperson having aclam provable as aclam under this Act;

“person” includes a partnership, an unincorporated association, a corporation, a cooperative
society, an organization or an income trust, the successors of a partnership, of an association, of
acorporation, of asociety, of anorganization or of an income trugt, and the heirs, executors,
liquidators of the succession, adminigirators or other legd representative of a person;

(4) The definition “locdlity of adebtor” in section 2 of the English verson of the Act is replaced
by the following:

“locality of adebtor” means the principa place
(a) where the debtor has carried on business during the year immediately preceding the
date of theinitid bankruptcy event,
(b) where the debtor has resded during the year immediately preceding the date of the
initidl bankruptcy event, or
(©) in cases not coming within paragraph (a) or (b), where the grester portion of the
property of the debtor is Situated;

(5) Section 2 of the Act is amended by adding the following in dphabetica order:




“bargaining agent” means any trade union that has entered into a collective agreement on behal
of the employees of a person:;

“collective agreement” ., in relaion to an insolvent person, means a collective agreement within
the meaning of the jurisdiction governing collective bargaining between the insolvent person and
abargaining agent;

“current assets’ means unrestricted cash, or any other asset that, in the normal course of
operations, is expected to be converted into cash or consumed in the production of income
within one year or within the norma operating cycde when it is longer than ayear;

“date of the bankruptcy”, in respect of a person, means the date of
(a) the granting of a bankruptcy order against the person,
(b) thefiling or making of an assgnment by or in respect of the person, or
(c) the event that causes an assignment by the person to be deemed:;

“director” includes any individua, however designated, acting in any capacity that is Smilar to
that of adirector of a corporation:;

“income trust” means atrust
(a) that has assets in Canada, and
(b) the units of which are traded on a prescribed stock exchange;

“time of the bankruptcy”. in respect of a person, means the time of
(a) the granting of a bankruptcy order againg the person,
(b) thefiling of an assgnment by or in respect of the person, or
(c) the event that causes an assignment by the person to be deemed:

“trander at undervalue’ means atransaction in which the consideration received by aperson is
conspicuoudy less than the fair market value of the property or services sold or disposed of by
the person in the transaction;

(6) Section 2 of the French version of the Act is amended by adding the following in aphabetica
order:

«locaité » En parlant d'un débiteur, e lieu principd ou, sdonlecas:
a) il aexercé sesactivités au cours de |’ année précédant |’ ouverture de safaillite;
b) il arésdé au cours de |’ année precedent I’ ouverture de safaillite:
c) setrouve la plus grande partie de ses biens, dans les cas non visés aux dinéas a) ou b).

Rationale

The word “settlement” will no longer be used in the BIA. The existing causes of action for
Settlements are replaced with anew cause of action for transfers at undervaue.



A new definition of “locdité’ is added in the French version of the BIA a clause 2(6) of the
Bill.

The definition “court” has been amended to remove reference to subsection 243(1) because of
concurrent amendments to that subsaction which renders the current definition meaningless.

The definition “creditor” has been amended to remove reference to “unsecured, preferred by
virtue of priority under section 136 or secured’. The new definition expands the meaning of
creditor. Concurrent amendments have crested new claimants who should be considered
“creditors’ for the purpose of the Act but who are not strictly unsecured, preferred by virtue of
section 136 or secured.

The definition “locdity of a debtor” has been amended to dlarify that the appropriate time for
determining the residency of adebtor isa the time of the initid bankruptcy event, the practica
time a bankruptcy occurs, rather than the date a bankruptcy petition isfiled, the technicd time
that a debtor becomes a bankrupt.

The French definition « locdlité » has been amended for smilar reasons as the English definition
“locdity of adebtor”.

The remaining definitions have been included to support other amendments to the Act.

Present Law

"court", except in paragraphs 178(1)(a) and (a.1) and sections 204.1 to 204.3 and subject to
subsection 243(1), means the court having jurisdiction in bankruptcy or ajudge thereof, and
includes a registrar when exercising the powers of the court conferred on aregistrar under this
Act;

"creditor" means a person having a clam, unsecured, preferred by virtue of priority under
section 136 or secured, provable as aclam under this Act;

"person” includes a partnership, an unincorporated association, a corporation, a cooperative
society or an organization, the successors of a partnership, association, corporation, society or
organization, and the heirs, executors, liquidators of the succession, adminigtrators or other legd
representative of a person, according to the law of that part of Canada to which the context
extends,

"settlement” includes a contract, covenant, trandfer, gift and designation of beneficiary in an
insurance contract, to the extent that the contract, covenant, transfer, gift or designation is
gratuitous or made for merely nomind consderation;

"locdlity of adebtor" meansthe principad place
(&) where the debtor has carried on business during the year immediately preceding his
bankruptcy,



(b) where the debtor has resided during the year immediately preceding his bankruptcy,
or

(©) in cases not coming within paragraph (a) or (b), where the grester portion of the

property of the debtor is Situated;

«Jocdité dun débiteur» Lelieu principa ou, sdonlecas:
a) le débiteur a exercé ses activités au cours de I'année précédant safaillite;
b) le débiteur arésidé au cours de I'année précédant safalllite;
c) setrouve laplus grande partie des biens de ce débiteur, dans les cas non visés aux
dinéasa) ou b).

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

3 BIA s2.1 Insurance Contracts

Proposed Wording

2.1. A changein the designation of a beneficiary in an insurance contract is deemed to be a
disposition of property for the purpose of this Act.

Rationale

The reform isintended to prevent strategic behaviour by bankrupts whereby the bankrupt
disposes of property, in this case an interest in an insurance contract, prior to the bankruptcy
with an intention to defeet their creditors. The amendment deems a change in the designation of
abeneficiary in an insurance contract to be a digpostion of property, which will bring the action
within the transfers at undervalue provisions and alow creditors to chalenge the transaction.

Present Law

2.1. For the purposes of this Act, the bankruptcy or putting into bankruptcy of a person occurs at
the time or date of

(a) the granting of a bankruptcy order againgt the person;

(b) thefiling of an assgnment by or in respect of the person; or

(c) the event that causes an assignment by the person to be deemed.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

4 BIA s3 Meaning of “ Reviewable
Transaction”

Proposed Wording

4. Section 3 of the Act is repeded.

Rationale

The concept of “reviewable transaction” will no longer be used inthe BIA. The exigting cauises
of action for reviewable transactions are replaced with anew cause of action for transfers at
undervaue.

Subsections (2) and (3) will be retained and moved to new subsections 4(4) and (5).

Present L aw

3. (1) For the purposes of this Act, a person who has entered into a transaction with another
person otherwise than at arm's length shall be deemed to have entered into areviewable
transaction.

(2) It isaquestion of fact whether persons not related to one another within the meaning of
section 4 were a a particular time dedling with each other at arm's length.

(3) Persons related to each other within the meaning of section 4 shall be deemed not to ded
with each other at arm's length while so related.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic
5 BIA ss4(1), 4(2)(b) and (c), Meaning of “related persons’
4(3)(a) to (d) and 4(4)

Proposed Wording

4. (1) “entity” means a person other than an individud.;

[Paragraph 4(2)(a) does not change.]

(2)(b) an entity and
(1) aperson who controls the entity, if it is controlled by one person,
(i) aperson who isamember of areated group that controls the entity, or
(iii) any person connected in the manner set out in paragraph (a) to a person
described in subparagraph (i) or (ii); or

(c) two entities
(i) both controlled by the same person or group of persons,
(i) each of which is controlled by one person and the person who controls one of
the entities is related to the person who controls the other entity,
(i) one of which is controlled by one person and that person is related to any
member of arelated group that controls the other entity,
(iv) one of which is controlled by one person and that person is related to each
member of an unrelated group that controls the other entity,
(v) one of which is controlled by arelated group a member of whichisrelated to
each member of an unrelated group that controls the other entity, or
(vi) one of which is controlled by an unrdated group each member of which is
related to at least one member of an unrelated group that controls the other entity.

(3) For the purposes of this section,

(a) If two entities are related to the same entity within the meaning of subsection (2), they
are deemed to be related to each other;

(b) if a related group is in a pogtion to control an entity, it is deemed to be a related
group that controls the entity whether or not it is part of a larger group by whom the
entity isin fact controlled,

(c) a person who has a right under a contract, in equity or otherwise, either immediately
or in the future and ether absolutely or contingently, to, or to acquire, ownership
interests, however designated, in an entity, or to control the voting rights in an entity, is,
except when the contract provides that the right is not exercissble urtil the death of an
individual designated in the contract, deemed to have the same podtion in relation to the




control of the entity asif the person owned the ownership interests,

(d) if a person has ownership interests in two or more entities, the person is, as holder of
any ownership interest in one of the entities deemed to be related to himsdf or hersdf as
holder of any ownership interest in each of the other entities;

[Paragraphs 4(3)(e), (f), (f.1) and (g) do not change.]

(4) 1t isaquedtion of fact whether persons not related to one another were at a particular time
deding with each other a arm’s length.

(5) Persons related to each other are deemed not to dedl with each other at arm’s length while so
related.

Rationale

The provision provides an explanation for what is meant, within the Act, by the term “rlated
person”. The reforms are technica amendments to expand the scope of the provision and to re-
order sections within the Act.

The amendment to subsection 4(1) creates a definition of “entity”, which means a person other
than an individua. The definition of “person” for the purpose of the Act includes partnerships,
unincorporated associations, corporations, cooperative societies, organizations and income
trusts. The current provison, which only accounted for individuas and corporations, lacked the
scope needed to capture persons that were related but that were not individuals or corporations.
The concurrent reform that includes “income trugts’ in the definition of person made this
amendment necessary because of the structure of income trusts, which may include within its
“corporate group” both corporations and partnerships along with the income trust.

The amendments to subsections 4(2) and (3) replace “corporation” with “entity” and replace
“shares’ with “ownership interests’ to denote the many kinds of interests that may be captured —
for example, a partnership interest or a unit in an income trust.

Subsections (4) and (5) are current subsections 2(2) and (3). The provisions have been moved to
this section asamore rational ordering of sections.

Present L aw

4. (2)(b) a corporation and
(i) aperson who controls the corporation, if it is controlled by one person,
(i) aperson who isamember of arelated group that controls the corporation, or
(iii) any person connected in the manner set out in paragraph (a) to a person described in
subparagraph (i) or (ii); or

(2)(c) two corporations



(i) controlled by the same person or group of persons,

(i) each of which is controlled by one person and the person who controls one of the
corporations is related to the person who controls the other corporation,

(iii) one of which is controlled by one person and that person isrelated to any member of
arelated group that controls the other corporation,

(iv) one of which is controlled by one person and that person is related to each member
of an unrelated group that controls the other corporation,

(v) one of which is controlled by ardated group amember of which is related to each
member of an unrelated group that controls the other corporation, or

(vi) one of which is contralled by an unrelated group each member of which isrelated to
at least one member of an unrelated group that controls the other corporation.

(3) (&) where two corporations are related to the same corporation within the meaning of
subsection (2), they shall be deemed to be related to each other;

(b) where arelated group isin a position to control a corporation, it shal be deemed to bea
related group that controls the corporation whether or not it is part of alarger group by whom the
corporation isin fact controlled;

(c) aperson who has aright under a contract, in equity or otherwise, either immediately or in the
future and ether absolutely or contingently, to, or to acquire, sharesin a corporation, or to
control the voting rights of shares in a corporation, shal, except where the contract provides that
the right is not exercisable until the death of an individual designated therein, be deemed to have
the same position in relation to the control of the corporation asif he owned the shares,

(d) where aperson owns shares in two or more corporations, he shal, as shareholder of one of
the corporations, be deemed to be related to himsdlf as shareholder of each of the other
corporations,

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

6 BIA ss5(1), (3)(b), (3)(e) Appointment and Powers of
and (4)(d.1) the Superintendent

Proposed Wording

5. (1) The Governor in Council shdl gppoint a Superintendent of Bankruptcy to hold office
during good behaviour for aterm of not more than five years, but the Superintendent may be
removed from office by the Governor in Council for cause. The Superintendent’ s term may be
renewed for one or more further terms.

(1.1) The Superintendent shall be paid the sdary that the Governor in Council may fix.

(3  (b) monitor the conditions that led to atrustee being issued alicence to determine
whether those conditions continue to exis after the licence has been issued and take the
appropriate action if he or she determines that the conditions no longer exist;

[Paragraphs (3)(c) and (d) do not change]

(e) from time to time, make or cause to be made any inquiry or investigation of estates or
other matters to which this Act applies, including the conduct of atrustee or atrustee
acting as areceiver, within the meaning of subsection 243(2), or as an interim receiver,
that the Superintendent considers appropriate, and for the purpose of the inquiry or
investigation the Superintendent or any person gppointed by the Superintendent for the
purpose shall have access to and the right to examine and make copies of al books,
records, data, including datain eectronic form, documents and papers, that are relevant
to an inquiry or invedtigation pertaining or relating to any estate or other matter to which
this Act applies,

[Paragraphs 4(a) to (d) do not change]

4 (d.1) issue directives respecting the rules governing hearings for the purposes of section
14.02; and

Rationale

Subsections (1) and (1.1) provide for the mandate of the Superintendent. The current provision



provides that the Superintendent Sits at the pleasure of the Governor in Council. Dueto the
decison-making authority of the Superintendent, an “at pleasure’ gppointment is of questionable
condiitutiond validity and it has, in fact, been chalenged. A fixed term appointment should
defeat any challenges based on the Superintendent’ s impartidity and the term of five yearsisa
common period for such gppointments.

A trusteg' s licence may be issued on specific terms and conditions determined by the
Superintendent to be appropriate in the circumstances, which terms and conditions the trustee is
required to abide by. The reform in paragraph (3)(b) isintended to grant the Superintendent the
authority to revoke the licence where the trustee fails to meet the conditions that led to the
granting of the licence and not, as would otherwise be required, in the event of serious
misconduct by the trustee. The amendment is a proper expansion of the Superintendent’s
powers because it ensures that the trustee complies with the terms and conditions put in place to
protect the public.

Thereform to paragraph (3)(e) to add “inquiry” is atechnica amendment intended to make the
English version correspond with the French version.

The French version at paragraph (3)(e) has been amended to clarify that the Superintendent has
the power to discipline trustees with respect to actions taken when they were not acting in the
capacity of atrustee, asis provided for in the English verson. The reform isintended to create
paraleism between the English and French versons.

The reform to paragraph (4)(d.1) isintended to alow the Superintendent to issue directivesto
ensure consstency in the procedures governing hearings under section 14.02.

Present L aw

5. (1) The Governor in Council shdl gppoint a Superintendent of Bankruptcy to hold office
during pleasure who shdl be paid such sdary as the Governor in Council may fix.

3 (e) from time to time make or cause to be made such ingpection or investigation of
estates or other matters to which this Act gpplies, including the conduct of atrustee or a
trustee acting as arecelver or interim receiver, as the Superintendent may deem
expedient and for the purpose of the ingpection or investigation the Superintendent or any
person appointed by the Superintendent for the purpose shall have access to and the right
to examine and make copies of dl books, records, data, including datain dectronic form,
documents and papers pertaining or relating to any estate or other matter to which this
Act applies,

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

7 BIA s.6(1) Outsde invedigations

Proposed Wording

6. (1) The Superintendent may engage any persons that the Superintendent considers advisable to
conduct any inquiry or investigation or to take any other necessary action outside of the office of
the Superintendent, and the cost and expenses of those persons shdl, when certified by the
Superintendent, be payable out of the appropriation for the office of the Superintendent.

Rationale

The amendment of subsection (1) isintended to make the English version correspond with the
French verson, which is broader by including “inquiries’ and not limiting the provison's
goplication only to the more formd “investigation”.

Present Law

6. (1) The Superintendent may engage such persons as the Superintendent may deem advisable
to conduct any inspection or investigation or to take any other necessary action outside of the
office of the Superintendent, and the cost and expenses thereof shdl, when certified by the
Superintendent, be payable out of the appropriation for the office of the Superintendent.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

8 BIA s.10 (1) and (3) Investigations and
Examingtions

Proposed Wording

10. (1) If, on information supplied by an officia recelver, trustee or other person, the
Superintendent suspects, on reasonable grounds, that a person has, in connection with any estate
or matter to which this Act gpplies, committed an offence under this or any other Act of
Parliament, the Superintendent may, if it appears to the Superintendent that the alleged offence
might not otherwise be investigated, make or cause to be made any inquiries or investigations
that the Superintendent considers appropriate.

(3) If, on the gpplication of the Superintendent or the Superintendent’ s authorized representative,
a subpoena has been issued by the court, the Superintendent may, for the purpose of an inquiry
or investigation under subsection (1), examine or cause to be examined under oath before the
registrar of the court or other authorized person, the trustee, the debtor, any person who the
Superintendent suspects, on reasonable grounds, has knowledge of the affairs of the debtor, or
any person who is or has been an agent or amandatary, or a clerk, a servant, an officer, a director
or an employee of the debtor or the trustee, with respect to the conduct, dealings and transactions
of the debtor, the causes of the bankruptcy or insolvency of the debtor, the disposition of the
debtor’ s property or the adminidration of the estate, and may order any person liable to be so
examined to produce any books, records, data, including datain eectronic form, documents or
papers in the person’ s possession or under the person’s contral.

Rationale

The intention of the reform isto expand the Superintendent’ s authority to investigate suspected
or aleged misconduct, whether or not the action isaresponse to aforma complaint. The
current provision limits the Superintendent’ s authority to investigate the conduct of the debtor
only. The reform will ensure that an investigation may be made into any maiter. The reform
will ensure that the Superintendent will be able to investigate suspicious actions of trustees,
recaivers, interim receivers and other parties to the bankruptcy. The expansion of power is
necessary to adequately protect the interests of dl creditors.

The reform to subsection (3) is a concurrent technica amendment that provides the
Superintendent with the authority to examine the trustee as well as the debtor and their
respective agents or employees.



Present L aw

10. (1) Where, on information supplied by an officia receiver, trustee or other person, the
Superintendent suspects, on reasonable grounds, that a person has, in connection with any estate
or matter to which this Act applies, committed an offence under this Act or any other Act of
Parliament, the Superintendent may, if it appears to the Superintendent that the alleged offence
might not otherwise be investigated, make or cause to be made such inquiries or investigations
as the Superintendent deems expedient with respect to the conduct, dealings and transactions of
the debtor concerned, the causes of the bankruptcy or insolvency of the debtor and the
disposition of the property of the debtor.

(3) If, on the gpplication of the Superintendent or the Superintendent's authorized representetive,
a subpoena has been issued by the court, the Superintendent may, for the purpose of an
investigation under subsection (1), examine or cause to be examined under oath before the
registrar of the court or other authorized person, the debtor, any person who the Superintendent
susgpects, on reasonable grounds, has knowledge of the affairs of the debtor, or any person who is
or has been an agent or amandatary, or a clerk, a servant, an officer, a director or an employee
of the debtor, with respect to the conduct, dedlings and transactions of the debtor, the causes of
the bankruptcy or insolvency of the debtor, and the disposition of the property of the debtor, and
may order any person liable to be so examined to produce any books, records, papers or
documents in the person's possession or under the control of the person relating to the debtor and
the conduct, dedlings and transactions of the debtor, the causes of the bankruptcy or insolvency
of the debtor or the digposition of the debtor's property.

Senate Recommendation

None.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

9 BIA s.13(3) Licenang of Trustees

Proposed Wording

13. (3) The Superintendent may refuse to issue alicence to an gpplicant who isinsolvent or has
been found quilty of an indictable offence that, in the Superintendent’ s opinion, is of a character
that would impair the trustee’ s capacity to perform his or her fiduciary duties.

Rationale

The amendment is intended to darify the circumstances in which the Superintendent will
exercise the discretion to refuse to grant alicence to a person found guilty of an indictable
offence. Theintention isthat the discretion should be exercised where the indictable offence is
related to fiduciary rationships, fraud, theft or smilar actions that would lead to questions asto
the fitness of the person to act asatrustee.

The term “convicted” has been replaced with the term “found guilty” due to concerns that the
French term for “convicted” is more restrictive than what is intended. The reform should creste
better paralelism between the French and English versions of the Act.

Present L aw

13. (3) The Superintendent may refuse to issue a licence to an gpplicant who isinsolvent or has
been convicted of an indictable offence.

Senate Recommendation

None.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

10 BIA s13.2(5)(@) Suspension of Trustee's
License

Proposed Wording

13.2(5)(@) if thetrustee has been found guilty of an indictable offence thét. in the
Superintendent’ s opinion, is of a character that would impair the trusee’'s
capacity to perform his or her fiduciary duties;

Rationale

The amendment is intended to darify the circumstances in which the Superintendent will
exercise the discretion to suspend a trustee’ s licence where the trustee has been found guilty of
an indictable offence. Theintention isthat the discretion should be exercised where the
indictable offence is rdlated to fiduciary reationships, fraud, theft or smilar actions that would
lead to questions as to the fitness of the person to act as a trustee.

The term “convicted” has been replaced with the term “found guilty” due to concerns that the
French term for “convicted” is more restrictive than what is intended. The reform should creste
better paralelism between the French and English versions of the Act.

Present L aw

13.2(5)(@) if thetrusteeis convicted of an indictable offence;

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

11 BIA s.13.3(1.1) and (2)(b) Notice of Court Hearing

Proposed Wording

13.3. (1.1) A trustee who applies for the permission of the court for the purposes of subsection
(1) shal without delay send a copy of the application to the Superintendent.

(2)(b) the receiver, within the meaning of subsection 243(2), or the liquidator of the property of
any person related to the debtor,

Rationale

Subsection (1.1) isintended to ensure that the Superintendent has notice of any court
proceedings related to dlowing atrustee to act with respect to an etate where the trusteeisin a
conflict of interest. The purpose is to provide the Superintendent with an opportunity to
intervene in cases that the Superintendent does not believe it is gppropriate to have an order
granted.

The amendment to paragraph 13.3(2)(b) is a technica amendment that corresponds with the
concurrent amendments to the provisions dedling with receivers in section 243,

Present Law

13.3(2)(b) the receiver or the liquidator of the property of any person related to the debtor,

Senate Recommendation

None.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

12 BIA s.13.4(1) Trustee acting for secured
creditors

Proposed Wording

13.4. (1) No trustee shdl, while acting as the trustee of an estate, act for or assst a secured
creditor of the estate to assert any claim againgt the estate or to redlize or otherwise ded with the
security that the secured creditor holds, unless the trustee has obtained a written opinion of legal
counsa who has not acted for the secured creditor in the previous two years and is not related to
the trustee that the security is valid and enforceable as againg the etate.

Rationale

Thereform is part of the amendments designed to address conflict of interest issues. The current
provision provides that atrustee may act on behaf of a secured creditor to redlize assets from the
edtate for which the trustee is acting provided the trustee receives independent legd advice that
the security is effective. The ability for the trustee to act creates greater efficiency, however, the
perceived conflict of interest requires strong limitations to remove the apprehension of bias.

The amendment requires that “independent” legal counsdl has not recently acted for the secured
creditor and is not related to the trustee. The reforms should ensure any perceived biased due to
arelationship with the secured creditor or the trustee is prohibited.

Present Law

13.4. (1) No trustee shdl, while acting as the trustee of an estate, act for or assst a secured
creditor of the etate to assert any claim againgt the estate or to redlize or otherwise ded with the
security that the secured creditor holds, unless the trustee has obtained awritten opinion of a
legal counsel who does not act for the secured creditor that the security is valid and enforcesble
as againg the edtate.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

13 BIA s.13.5and 13.6 Trustee' s Code of Ethics

Proposed Wording

13.5 A trustee shdl comply with the prescribed Code of Ethics.

13.6 A trustee shall not engage the services of a person
(8 whose trustee licence has been cancelled under paragraph 13.2(5)(a) or subsection
14.01(1); or
(b) who isthe subject of adirection made by the Superintendent under paragraph

14.03(1)(d).

French Verson

13.6 Lesyndic ne peut retenir les services d une personnne:

Rationale
Section 13.5 isatechnical amendment to clarify that a Code of Ethics has been prescribed.

Paragraph 13.6(a) expands the gpplication of the provision to include trustees whose licences
have not been cancelled but who have otherwise been made subject to conservatory measures
and, more specificdly, to circumstances in which the Superintendent has directed the Officia
Receiver not to gppoint the trustee to any new estate until a disciplinary matter is dedt with by
the Superintendent.

In addition, section 13.6 in the French version is amended as the current provision only refersto
employees, whereas it should aso gpply to persons acting as contractors.

Present L aw

13.5 A trustee shal comply with such code of ethics respecting the conduct of trustees as may be
prescribed.

13.6 A trustee shdl not engage the services of a person whaose trustee licence has been cancelled
under paragraph 13.2(5)(a) or subsection 14.01(1).



French Verson

13.6 Le syndic ne peut employer une personne don't le surintendant a annulé la licence aux
termes de I’ dinéa 13.2(5)a) ou du paragraphe 14.01(1).

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

14 BIA s.14.01(g) Superintendent’ s Powers

Proposed Wording

14.01(2)(q) require the trustee to do anything that the Superintendent considers appropriate and
that the trustee has agreed to.

Rationale

Subsection 14.01(1) sets out the actions that the Superintendent may take when, after an
investigation, it has been determined that action must be taken to correct the conduct of atrustee.
Thereform at paragraph (g) isintended to alow more flexibility. The trustee and the
Superintendent will be able to negotiate measures that are appropriate in the circumstances and
alow the Superintendent to enforce those measures againg the trustee.

Present Law

None.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

15 BIA ss.14.02(1), (1.1)(1.2) Disciplinary hearings
and (1.3)

Proposed Wording

14.02 (1) Before deciding whether to exercise any of the powers referred to in subsection
14.01(1), the Superintendent shal send the trustee written notice of the powers that the
Superintendent may exercise and the reasons why they may be exercised and afford the trustee a
reasonable opportunity for a hearing.

(1.1) The Superintendent may, for the purpose of the hearing, issue a subpoena or other request
or sUmmons, requiring and commanding any person named in it

(a) to appear at thetime and place mentioned in it;

(b) to tedtify to al matters within his or her knowledoe rlative to the subject-matter of the
invedtigation into the conduct of the trustee; and

(¢) to bring and produce any books, records, data, including datain eectronic form,

documents or papers in the person’s possession or under the person’s control relative to the
subject-matter of the investigation.

(1.2) A person may be summoned from an of Canada by virtue of asub request or
summons issued under subsection (1.1).

(1.3) Any person summoned under subsection (1.1) is entitled to receive the like fees and
dlowances for so doing as if summoned to attend before the Federa Court.

Rationale

The current provison gtates that, where the Superintendent intends to discipline atrustee for
misconduct, the Superintendent must give the trustee the opportunity to be heard. Thereis
concern that the current wording is open to challenge because of an apprehension of bias.
Strictly read, the provision requires the Superintendent to give a trustee an opportunity to be
heard only after the Superintendent has aready decided to punish the trustee. It may be argued
that the Superintendent is not an impartia adjudicator in that circumstance because the



Superintendent has aready determined the guilt of the trustee. That is not the purpose of the
provision nor isit how the Superintendent proceeds in these cases so a correction is called for to
accurately et forth the proceedings.

Therefore, the reform to section (1) is atechnical amendment to clarify that the Superintendent
must give the trustee an opportunity to be heard prior to making a decison in the matter. Inthe
notice sent to the trustee, the Superintendent is required to provide the trustee with information
regarding the purpose of the hearing and the possible consequencesto the trustee. This should
provide grester fairness as the trustee will better understand the issue against them and the
possible repercussions.

Subsections (1.1) to (1.3) provide the Superintendent with the authority to subpoena persons to
appear a the hearing. The provisons are smilar to the Superintendent’ s powers in respect of
hearings regarding the debtor’ s conduct

Present Law

14.02 (1) Where the Superintendent intends to exercise any of the powers referred to in
subsection 14.01(1), the Superintendent shal send the trustee written notice of the powers that
the Superintendent intends to exercise and the reasons therefore and afford the trustee a
reasonable opportunity for a hearing.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

16 BIA s5.14.03(1), (2)(b) and Disdiplinary Hearings
A()

Proposed Wording

14.03(1) Subject to subsection (2), the Superintendent may, for the protection of an estate, the
rights of the creditors or the debtor,

(2)(b) the Superintendent makes or causes to be made any inquiry or investigation under
paragraph 5(3)(e);

(2)(F) atrustee has been found quilty of an indictable offence thet, in the Superintendent’s
opinion, is of acharacter that would impair the trustee’ s capacity to perform the trustee’'s
fiduciary duties, or has failed to comply with any of the conditions or limitations to which the
trustee’ s licence is subject; or

Rationale

The amendment to subsection (1) isintended to ensure that the protection of an estate extends to
protection of the rights of creditors and debtors.

Thereform to paragraph (2)(b) to add “inquiry” is atechnical amendment intended to make the
English version correspond with the French version.

The amendment to paragraph (2)(f) isintended to clarify the circumstances in which the
Superintendent will exercise the discretion to refuse to grant alicence to a person found guilty of
an indictable offence. Theintention is that the discretion should be exercised where the
indictable offenceis rdated to fiduciary reaionships, fraud, theft or smilar actions that would
lead to questions as to the fitness of the person to act as atrustee.

The term “convicted” has been replaced with the term “found guilty” due to concernsthat the
French term for “convicted” is more restrictive than what is intended. The reform should creste
better paradlelism between the French and English versions of the Act.

Present Law



14.03(1) The Superintendent may, for the protection of an estate in the circumstances referred to
in subsection (2),

(2)(b) the Superintendent makes or causes to be made any investigation pursuant to paragraph
5(3)(e);

(2)(f) atrustee is convicted of an indictable offence or has failed to comply with any of the
conditions or limitations to which the trusteg's licence is subject; or

Senate Recommendation

None.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic
17 BIA ss.14.06(1.1) and (1.2) Trustee Liability
Proposed Wording

14.06(1.1) In subsections (1.2) to (6), areference to a trustee means a trustee in a bankruptcy or
proposa and includes
(a) aninterim receiver;
(b) areceiver within the meaning of subsection 243(2); and
(c) any other person who has been lawfully appointed to take, or has lawfully taken,
possession or control of any property of an insolvent person or a bankrupt that was
acquired for, or isused in relation to, a business carried on by the insolvent person or
bankrupt.

(1.2) Despite anything in any federd or provincid law, if atrustee carries on in that pogtion the
business of the debtor or continues the employment of the debtor’ s employees, the trustee is not
by reason of that fact persondly ligble in respect of any claim againgt the debtor or rlated to a
requirement imposed on the debtor to pay an amount if the daimisin relation to adebt or
liability, present or future, to which the debtor is subject on the day on which the trustee is

appointed.

Rationale

Subsection (1.1) is an explanatory provison. For the purposes of this section, referencesto a
trustee are deemed to include interim receivers, receivers and persons acting like receivers
without that designation. The reform isintended to ensure that a person who, under a security
agreement, acts as areceiver but who does not fal within the four corners of section 243 il
obtains the protection that receivers are granted.

Subsection (1.2) isintended to clarify that trustees (as defined to include interim receivers,
recelvers and those acting like receivers) are not persondly ligble for obligations or liabilitiesto
which the debtor company was subject on the day on which the trustee was appointed.

Present Law

(1.1) In subsections (1.2) to (6), areference to a trustee means a trustee in a bankruptcy or
proposd and includes an interim recelver or arecaiver within the meaning of subsection 243(2).



(1.2) Notwithgtanding anything in any federd or provincid law, where atrustee carries on in that
position the business of the debtor or continues the employment of the debtor's employees, the
trustee is not by reason of that fact personaly liable in respect of any claim againgt the debtor or
related to a requirement imposed on the debtor to pay an amount where the claim arose before or
upon the trustee's appointment.

Senate Recommendation

The Bankruptcy and Insolvency Act be amended to separate clearly the persond ligbility of an
insolvency practitioner from the liability of the debtor’s etate.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

18 BIA s19(3) Trustees Duties

Proposed Wording

18. Subsection 19(3) of the Act isrepedled.

Rationale

Subsection 19(3) was moved to section 21, clause 19.

Present L aw

19(3) Thetrustee shdl verify the bankrupt's satement of affars.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic
19 BIA s21 Verifying the Statement of
Affars
Proposed Wording

21. Thetrustee shall verify the bankrupt’ s statement of affairs referred to in paragraph 158(d).

Rationale

The reform to section 21 is a technica amendment to renumber exiding subsection 19(3) to
provide a more logicd sequence. The existing section 21 is repealed to reflect current practice
—trustees do not initiate crimina proceedings under the Act.

Present Law

21. The trustee may initiste such crimina proceedings as may be authorized by the creditors,
the ingpectors or the court against any person believed to have committed an offence under this
Act.

Senate Recommendation

None.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

20 BIA s.25(2), (1.1), (1.2), Trust Funds
(1.3), (1.4) and (3)

Proposed Wording

25(1) When acting under the authority of this Act, a trustee shal, without delay, depositin a
bank dl funds received for an estate in a separate trust account for each estate.

(1.1) The trustee may deposit the fundsin a deposit-taking ingtitution, other than abank as
defined in section 2, only if deposits held by that ingtitution are insured or guaranteed under a
provincid or federd enactment that provides depositors with protection against the loss of
funds on deposit with that inditution.

(1.2) If the funds are Situated in a country other than Canada, the trustee may, if authorized by

he Superintendent, deposit them in afinandd inditution in that country thet issmilar to a
bank.

(1.3) The trustee shdl not withdraw any funds from the trust account of an estate without the
permission in writing of the ingpectors or, on application, the court, except for the payment of
dividends and charges incidenta to the adminigtration of the estate.

(1.4) A trustee may, with the permission of the court, invest the funds in short-term securities of
the Government of Canada or the government of a province held in trust for the estate.

(3) Thetrustee shal not deposit any funds received by the trustee when acting under the
authority of this Act in any banking account kept by the trustee for the trustee’ s personal use.

Rationale

The amendment to subsection (1) is intended to ensure that the rules regarding handling of
edtate funds apply regardless the capacity in which the trustee isacting. Aswadll, technica
amendments were made to update language usage.

Reforms to subsections (1.1), (1.2) and (1.3) are technica amendments to the English version of
the Act only, to update language usage.

Subsection (1.4) wasincluded to provide trustees with greater flexibility to invest estate funds,




which are expected to be held for an extended period. Government backed short term securities
are generdly regarded as safe investments and may provide a better return for the estate than a
bank account.

Reforms to subsections (3) are technical amendments to update language usage.

Present L aw

25(1) Subject to subsections (1.1) and (1.2), atrustee shal forthwith deposit in a bank all
moneys received for an estate in a separate trust account for each edtate.

(1.1) Thetrustee may deposit moneys pursuant to subsection (1) in a deposit-taking
ingtitution, other than abank as defined in section 2, only if deposits held by that indtitution are
insured or guaranteed under a provincia or federal enactment that provides depositors with
protection againgt the loss of money on depodt with that inditution.

(1.2) Where moneys referred to in subsection (1) are Stuated in a country other than Canada,
the trustee may, where authorized by the Superintendent, deposit the moneysin afinancia
inditution in that country thet is Smilar to abank.

(1.3) Thetrustee shdl not withdraw any money from the trust account of an estate without the
permission in writing of the ingpectors or, on application, the court, except for the payment of
dividends and chargesincidentd to the adminigtration of the estate.

(3) Thetrustee shdl not deposit any sums received by the trustee in the trustee's officid
capacity as atrustee in any banking account kept by the trustee for the trusteg's persond use.

Senate Recommendation

None.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

21 BIA s.28 (1) Documents to be sent to the
Superintendent

Proposed Wording

28(1) The trustee shdl, without delay after their receipt or preparation, send to the
Superintendent, in the prescribed manner, true copies of the documents referred to in section
155 and a true copy of
(a) the notice referred to in section 102,
(b) the statement referred to in paragraph 158(d),
(c) the trustee's final statement of recel pts and disbursements and the dividend sheet, and
(d) every order made by the court on the gpplication for discharge of abankrupt or annulling
any bankruptcy,
and file acopy of the documents referred to in paragraphs (b) and (c) in the court.

Rationale

Thereform isatechnicad amendment to increase efficiency by adlowin for the transfer of
documents in amanner other than by mail.

Present L aw

28(1) Thetrustee shdll, forthwith after their receipt or preparation, mail to the Superintendent
true copies of the documents referred to in section 155 and atrue copy of

(a) the notice referred to in section 102,

(b) the statement referred to in paragraph 158(d),

(c) the trustee's find statement of receipts and disbursements and the dividend sheet, and

(d) every order made by the court on the gpplication for discharge of abankrupt or annulling

any bankruptcy,
and file acopy of the documents referred to in paragraphs (b) and (c) in the court.

Senate Recommendation

None.




BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

22 BIA s29(2) Trustees Duties

Proposed Wording

22. Subsection 29(2) of the Act is repealed.

Rationale

The requirement for the trustee to file the reports are dedlt with in concurrent amendments at
clause 102, in section 170(1).

Present Law

29 (2) Every trustee before proceeding to his discharge shdll, unless he has aready done so,
prepare and file the reports referred to in sections 170 and 171 and forward a copy of each to
the Superintendent.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

23 BIA s.30(3), (4), (5) and (6) Trustee' s Powers

Proposed Wording

30_(3) If no ingpectors are appointed, the trustee may do al or any of the thingsreferred to in
subsection (1).

(4) The trustee may sdll or otherwise dispose of any of the bankrupt’s property to a person who
is related to the bankrupt only with the court’ s athorizetion.

(5) For the purpose of subsection (4), in the case of a bankrupt other than an individud, a

person who is related to the bankrupt includes a person who controls the bankrupt, a director or
an officer of the bankrupt and a person who is related to a director or an officer of the bankrupt.

(6) In deciding whether to grant the authorization, the court must consider, among other things,

(a) whether the process leading to the proposed sale or disposa of the property was
reasonable in the circumstances;

(b) the extent to which the creditors were consulted in respect of the proposed sale or
disposdl;

(c) the effects of the proposed sae or disposa on creditors and other interested parties;

(d) whether the consideration to be received for the property is reasonable and fair, taking
into account the market vaue of the property:

(e) whether good faith efforts were made to sall or dispose of the property to persons who are
not related to the bankrupt; and

(f) whether the consideration to be received is superior to the consideration that would be
received under al other offers actualy received in respect of the property.

Rationale

Subsections 30(1) and (2) set out the powers that may be exercised by the trustee with the
permisson of the ingpectors, however, it is not in every bankruptcy that ingpectors are
appointed. Especidly when the estate is small and creditors do not believe that recovery is
likely, the creditors will not expend the time or expense to have inspectors gppointed. The
addition of subsection (3) provides that in the absence of ingpectors the trustee can act
unilaterally so that an estate is not left in limbo when ingpectors are not gppointed.

Subsection (4) will require that the trustee obtain court approva before sdlling or disposing of




the bankrupt’' s property to a person who is related to the bankrupt. Subsection (4) isintended to
prevent possible abuse by “phoenix corporations’. Prevaent in smal business, particularly in

the restaurant industry, phoenix corporations are the result of owners who engage in serid
bankruptcies. A person incorporates a business and proceeds to cause it to become bankrupt.
The person then purchases the assets of the business at a discount out of the estate and
incorporates a“new” business using the assets of the previous business. The owner continues
their origind business basicaly unaffected while creditors are left unpaid.

Subsection (5) expands the definition of “related person” for the purposes of the section to
address corporations.

Subsection (6) sets out the factors the court must consider before granting an order to sdll the
property. It provides legidative guidance for the court and provides direction for the debtor.
The provison should improve consistency of judicid decisons.

Present Law

None.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

24 BIA s.31 (1) and (2 Borrowing Powers

Proposed Wording

31 (1) With the permission of the court, an interim receiver, arecaiver within the meaning of
subsection 243(2) or atrustee may make necessary or advisable advances, incur obligations,
borrow money and give security on the debtor’ s property in any amount, on any terms and on
any property that may be authorized by the court and those advances, obligations and money
borrowed must be repaid out of the debtor’ s property in priority to the creditors dams.

(2) For the purpose of giving security under section 427 of the Bank Act, the interim receiver,
receiver or trustee, when carrying on the business of the bankrupt, is deemed to be a person
engaged in the class of business previoudy carried on by the bankrupt.

Rationale

The reforms are technica amendments to reflect concurrent amendments to the interim recaiver
provisions and the receiver provisions. Therole of interim receiversisto be reduced and, as
such, they will not be granted powers under this section. At the same time, the role of recaeivers
is expected to expand. By adding receiversto the parties that may use this provision will give
recaivers more flexibility in carrying on their duties.

Present Law

31(1) With the permission of the court, an interim receiver or atrustee, prior to the gppointment
of ingpectors, may make necessary or advisable advances, incur obligations, borrow money and
give security on the property of the debtor in such amounts, on such terms and on such property
asmay be authorized by the court and those advances, obligations and money borrowed shdl be
repaid out of the property of the debtor in priority to the claims of the creditors.

(2) For the purpose of giving security under section 427 of the Bank Act, the trustee or interim
recaiver if authorized to carry on the business of the bankrupt is deemed to be a person engaged
in the class of business previoudy carried on by the bankrupt.

Senate Recommendation

None.




BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

25 BIA s33 Expenses and Disbursements

Proposed Wording

33. The court may make an order providing for the sdle of any or al of the assets of the etate of
the bankrupt, either by tender, private sale or public auction, setting out the terms and

conditions of the sde and directing that the proceeds from the sdle are to be used for the
purpose of reimbursing the trustee in respect of any costs that may be owing to the trustee or of
any moneys the trustee may have advanced as disbursements for the benefit of the etate.

Rationale

The reform to subsection 33(1) istechnical, to clarify that the proceeds from a sde of assets
ordered by the court are to be used to pay the expenses of the trustee, including disbursements.

Subsection 33(2) is repealed due to the fiduciary relationship between the trustee and the estate.
A potentid conflict of interest may arise in the Stuation where atrustee is declared to own
property the trustee is administering in trugt.

The BIA dready provides for third party deposits and fee guarantees.

Present L aw

33(1) The court may make an order providing for the sale of any or dl of the assets of the estate
of the bankrupt, either by tender, private sale or public auction, setting out the terms and
conditions of the sale and directing that the proceeds therefrom shal be used for the purpose of
relmbursing the trustee in respect of any costs that may be owing to him or of any moneys he
may have advanced for the benefit of the etate.

(2) If no bid isreceived for the assets of the estate of the bankrupt sufficient to reimburse the
trustee, the court may make an order vesting in the trustee persondly al assets of the estate and
on the making of the order the rights and interests of the creditors and of the bankrupt to the
assets shdl be determined and ended.

Senate Recommendation

None.




BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

26 BIA s34 (3) Notice

Proposed Wording

34 (3) The trustee must send natice to the Superintendent’ s division office of the day and time
when any application for directions made under subsection (1) isto be heard and of the day and
time when the trustee intends to report to the court as required by the Superintendent under

subsection (2).

Rationale

Thereform isintended to ensure that the Superintendent has notice of any court proceedings
related to atrustee seeking directions from the court. The purposeisto provide the
Superintendent with an opportunity to intervene in such circumstances so that the
Superintendent may bring to the court’ s attention relevant information prior to directions being
given.

Present L aw

None.

Senate Recommendation

None.




BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

27 BIA s.35(3) Time limitation

Proposed Wording

35 (3) If abankrupt isan individud, a notice referred to in subsection (1) is operative only
during the three-month period immediately after the date of the bankruptcy unless the court, on
application, extends that period on any termsthat it considersfit.

Rationale

The reform is a technicd amendment to modernize language.

Present Law

35 (3) Where a bankrupt is an individuad, a notice referred to in subsection (1) is operative only
during the three month period immediately following the date of bankruptcy unless the court,
on application, extends that period on such terms as the court considers fit.

Senate Recommendation

None.




BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

28 BIA s.36(1) Duty of former trustee

Proposed Wording

36 (1) On the gppointment of a substituted trustee, the former trustee shall without delay pass
his or her accounts before the court and deliver to the substituted trustee dl the property of the
estate, together with al books, records and documents of the bankrupt and of the administration
of the estate, as well as a satement of receipts and disbursements that contains a complete
account of dl moneys received by the trustee out of the property of the bankrupt or otherwise,
the amount of interest received by the trustee, al moneys disbursed and expenses incurred and
the remuneration daimed by the trustee, together with full particulars, description and value of

al the bankrupt’s property that has not been sold or redlized, setting out the reason why the
property has not been sold or redized and the disposition made of the property.

Rationale

The reform is intended to clarify that where there has been the gppointment of a subgtituted
trustee, the former trustee must account for his or her own adminigration of thefile. This
amendment also adapts the section to the new procedures provided for in section 152 of the Bill
that addresses the final adminigration of the trustees’ accounts. It will provide a better
understanding of the work accomplished by the trustee to rdlate it to the final account submitted
by the Trustee.

Present L aw

36 (1) On the gppointment of a substituted trustee, the former trustee shdl forthwith pass his
accounts before the court and deliver to the substituted trustee all the property of the estate,
together with al books, records and documents of the bankrupt and of the adminisiration.

Senate Recommendation

None.




BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

29 BIA s40 (1) Disposd of unredizable assets

Proposed Wording

40 (1) Any property of a bankrupt thet islisted in the statement of affairsreferred toin
paragraph 158(d) or otherwise disclosed to the trustee before the bankrupt’ s discharge and that
is found incapable of redization must be returned to the bankrupt before the trustee's
gpplication for discharge, but if ingpectors have been gppointed, the trustee may do so only with
their permisson.

Rationale

The amendment of subsection (1) will provide afair mechanism for the trestment of the
bankrupt’ s unredizable assats and will enhance the trangparency of the adminigtration of those
assets.

Present L aw

40 (1) With the permission of the ingpectors, any property of a bankrupt found incapable of
redlization shall be returned to the bankrupt prior to the trusteg's gpplication for discharge.

Senate Recommendation

None.




