BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

66 BIA s81.1 Unpaid Suppliers

Proposed Wording

81.1 (1) Subject to this section, if a person (in this section referred to as the “ supplier”) has sold
to another person (in this section referred to as the “ purchaser”) goods for use in relation to the
purchaser’ s business and ddlivered the goods to the purchaser or to the purchaser’s agent or
mandatary, and the purchaser has not fully paid for the goods, the supplier may have accessto
and repossess the goods at the supplier’ s own expense, and the purchaser, trustee or receiver, or
the purchaser’ s agent or mandatary, as the case may be, shdl release the goods, if

(a) the supplier presents a written demand for repossession to the purchaser, trustee or

receiver, in the prescribed form and containing the details of the transaction, within a

period of 15 days after the day on which the purchaser became bankrupt or became a

person who is subject to areceivership;

(b) the goods were ddlivered within 30 days before the day on which the purchaser

became bankrupt or became a person who is subject to a recelvership;

(4) If anotice of intention under section 50.4 or aproposa was filed in respect of the purchaser
after the delivery of the goods to the purchaser and before the purchaser became bankrupt or
became a person who is subject to areceivership, the 30-day period referred to in paragraph
(1)(b) isthe 30-day period before the filing of the notice of intention or, if there was no notice of
intention, the filing of the proposdl.

(5) A supplier’ sright to repossess goods under this section expiresif not exercised within the 15-
day period referred to in paragraph (1)(a), unless the period is extended before its expiry by the
trustee or receiver, or by the court.

(12) The following definitions apply in this section.
“person who is subject to areceivership” means a person in respect of whom any

property is under the possession or control of areceiver.

“receiver” means areceiver within the meaning of subsection 243(2).




Rationale

Trade suppliers are generdly smaller and unsecured creditorsin an insolvency proceeding. Itis
onerous for them to participate in the process on a cost/benefit analysis. Further, they are
sometimes subject to abusive practice. Unethical managers who, aware that their businessis
careening towards insolvency, may be tempted to order excessive suppliesjudt prior to aBIA
filing with the intention of using the suppliesto pay secured creditors. The trade suppliers had
no recourse againg such action until the addition of section 81.1.

Currently, the provision to protect unpaid suppliers creates a 30-day window for period from
delivery to repossession of goods. For example, if 20 days after ddivery of goods the purchaser
commences proceedings under the BIA, the supplier has 10 days to repossess the goods that
were not paid for. This causes some difficulty because the unpaid supplier may not have
aufficient timeto act. The reform isintended to create a Sandardized period for unpaid suppliers
to act. Essentidly, the reform will extend the window from 30 daysto 45 days— an unpaid
supplier may repossess goods delivered any timein the 30 days prior to a bankruptcy and has a
period of 15 days after such filing to do so. The 15-day period should provide suppliers with a
aufficient period to act to defend their interests.

Subsection (1) amends the current legidation in two respects. Firdt, it provides for the Stuation
where the debtor places the goods with an agent — for example, awarehouse. Courts have found
that the current legidation does not account for this Situation; therefore, the supplier has no
recourse to repossess the goods. Second, the reform provides a supplier with the right to request
repossession of goods within a set period of 15 days after the debtor becomes bankrupt or a
receiver is appointed in respect of property of the debtor.

Subsection (4) isintended to provide application of the provison in the Stuation where a debtor
initially proceeds by way of the proposa provisons of the BIA rather than bankruptcy or a
recaivership. Effectively, the 30-day period referred to in subsection (1) would be the 30 days
prior to the commencement of proceedings under the BIA. The intention of the provison isto
prevent againgt abuse by debtors who could initiate a proposa and, after 30 days, proceed to
bankruptcy. Without the provision, unpaid suppliers would have no recourse to repossess their
goods againgt debtors who proceed by way of aproposa or notice of intention.

Subsection (5) has been included to provide greater flexibility to extend beyond the 15-day
period provided for in subsection (1). Thetrustee or receiver may extend the period unilaterally
or an application may be made to the court by any interested party to extend the period in
circumstances the court considersit gppropriate to do so.

Subsection (12) has been added to provide definitions of terms used in the section.

Present Law

81.1 (1) Subject to this section, where a person (in this section referred to as the "supplier) has
sold and ddlivered goods to another person (in this section referred to as the " purchaser™) for use



in relation to the purchaser's business, and the purchaser has not fully paid for the goods, the
supplier may have access to and repossess the goods at the supplier's own expense, and the
purchaser, trustee or receiver shal release the goods, if
(a) the supplier presents a written demand for repossession to the purchaser, trustee or
receiver, in prescribed form and containing the details of the transaction, within a period
of thirty days after the delivery of the goods to the purchaser;
(b) at the time when the demand referred to in paragraph (a) is presented,
(i) the purchaser is bankrupt, or
(ii) there is areceiver, within the meaning of subsection 243(2), in relaion to the
purchaser;
(c) at the time when the demand referred to in paragraph (a) is presented, the goods
(i) arein the possession of the purchaser, trustee or receiver,
(i) are identifidble as the goods ddlivered by the supplier and not fully paid for,
(iii) are in the same date asthey were on divery,
(iv) have not been resold at arms length, and
(v) are not subject to any agreement for sde at ams length; and
(d) the purchaser, trustee or receiver does not, forthwith after the demand referred to in
paragraph (a) is presented, pay to the supplier the entire baance owing.

(4) Where anatice of intention under section 50.4 or a proposal was filed in respect of the
purchaser after the delivery of the goods to the purchaser and before there was a receiver, within
the meaning of subsection 243(2), in relation to the purchaser or the purchaser became bankrupt,
the period between
(a) the earlier of the filing of the notice of intention or proposd, and
(b) the earlier of thefirst day there was areceiver, within the meaning of subsection
243(2), in relation to the purchaser or the day the purchaser became bankrupt shall not be
counted in determining the end of the thirty day period referred to in paragraph (1)(a).

(5) A supplier'sright to repossess goods pursuant to this section expires if not exercised within
ten days after the purchaser, trustee or recelver presents the supplier with awritten notice
admitting that right, unless the ten day period is extended by mutua agreement.

Senate Recommendation

Senate recommendation #23, which caled for the reped of the unpaid suppliersright to
repossess goods, was not followed. The Senate’ s concern was that the legidation was not
working as envisioned and, therefore, should be removed. For the reasons discussed in
“Rationd€’, the removd of the provision was not considered the most effective gpproach.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

67 BIA s81.3and 81.4 Unpaid Wagesin
Bankruptcy/Receivership

Proposed Wording

81.3 (1) The clam of aclerk, servant, travelling salesperson, labourer or worker who is owed
wages, sdaries, commissions or compensation by a bankrupt for services rendered during the six
months immediately before the date of bankruptcy is secured, as of that date, to the extent of
$2,000, by security on dl the current assets of the bankrupt on that date.

(2) For the purposes of subsection (1), commissions payable when goods are shipped, delivered
or pad for, if shipped, delivered or paid for within the six month period referred to in that
subsection, are deemed to have been earned in those six months.

(3) The clam of atravelling salesperson who is owed money by a bankrupt for disbursements
properly incurred in and about the bankrupt’ s business during the six months immediately before
the date of bankruptcy is secured, as of that date, to the extent of $1,000, by security on all the
bankrupt’ s current assets on that date.

(4) A security under this section ranks above every other claim, right, charge or security against
the bankrupt’ s current assets, regardless of when that other claim, right, charge or security arose,
except rights under sections 81.1 and 81.2 and amounts referred to in subsection 67(3) that have
been deemed to be held in trust.

(5) If the trustee disposes of current assets covered by the security, the trusteeis ligble for the
clam of the cderk, servant, travelling salesperson, labourer or worker to the extent of the amount
redlized on the digposition of the current assets, and is subrogated in and to al rights of the dlerk,
servant, traveling salesperson, labourer or worker of the amounts paid to that person by the
trustee.

(6) For the purpose of this section and section 81.4, “compensation” includes vacation pay but
does not include termination or severance pay.

(7) A dam referred to in this section is proved by ddivering to the trustee a proof of damin
the prescribed form.

81.4 (1) Theclam of aclerk, servant, travelling salesperson, labourer or worker who is owed
wages, sdaries, commissions or compensation by a person who is subject to a receivership for
services rendered during the sx months immediately before the first day on which therewas a




receiver in relation to the person is secured, as of that day, to the extent of $2,000, by security on
al the person’s current assets that are in the possession or under the control of the receiver.

(2) For the purposes of subsection (1), commissions payable when goods are shipped, ddlivered
or pad for, if shipped, ddivered or paid for within the sx-month period referred to in that
subsection, are deemed to have been earned in those sx months.

(3) The clam of atravelling sdesperson who is owed money by a person who is subject to a
receivership for disbursements properly incurred in and about the person’s business during the
sgx monthsimmediatdy before the first day on which there was areceiver in relaion to the
person is secured, as of that day, to the extent of $1,000, by security on all the person’s current
asets that are in the possession or under the control of the receiver.

(4) A security under this section ranks above every other claim, right, charge or security against
the person’s current assets, regardless of when that other claim, right, charge or security arose,
except rights under sections 81.1 and 81.2.

(5) If the recaiver takes possession or in any way disposes of current assets covered by the
security, the receiver isliable for the claim of the clerk, servant, travelling salesperson, labourer
or worker to the extent of the amount realized on the disposition of the current assets, and is
subrogated in and to dl rights of the clerk, servant, traveling salesperson, labourer or worker of
the amounts paid to that person by the receiver.

(6) A dam referred to in this section is proved by ddlivering to the receiver aproof of clamin
the prescribed form.

(7) Thefallowing definitions gpply in this section.

“person who is subject to areceivership” means a person in respect of whom any
property is under the possession or control of areceiver.
“recalver” means areceiver within the meaning of subsection 243(2).

Rationale

The reform isintended to create alimited super-priority in a bankruptcy or areceivershipin
favour of employees for unpaid wage clams. The super-priority is limited because the charge
applies only to current assets — cash, accounts receivable and inventory.

The super-priority is created in Situations where the debtor became bankrupt or became subject
to arecalvership to ensure comprehensive protection of unpaid wage clams. Without smilar
protection in either case, debtors with large unpaid wage claims would be encouraged to choose
that proceeding which did not include the super-priority.

The discussion below references section 81.3 — the bankruptcy provision — but it mirrors section
81.4 —the recaivership provision.



Subsection (1) sets out the basic gpplication of the section. The language used mirrors the
current provisions of the BIA, which have been interpreted and accepted by the courts.

Subsection (2) mirrors the current provisions of the BIA to capture commissions payable to
salespersons.

Subsection (3) mirrors the current provisions of the BIA to capture disbursements made by
employees and refundabl e to them by the debtor.

Subsection (4) creates the ranking of the charge created by the section. While the chargeis
granted a super-priority to amost al other creditors, it is subject to the rights of unpaid suppliers
to repossess their goods, the rights of unpaid fishers, farmers and aquaculturists to a secured
charge over the consderation received by the debtor for goods provided by the fisher, farmer or
aquaculturist and deemed trudts.

Subsection (5) provides that a trustee who digposes of current assetsis personaly liable to
unpaid employeesin the amount of the consderation received for the current assets. The trustee
is granted aright of subrogation to the clams of employees paid by the trustee pursuant to the
section.

Subsection (6) defines compensation” to exclude termination and severance pay. Itisa
codification of current practice.

Subsection (7) sets out the process for an employee to make a clam under the section.

Present Law

Section 136 of the BIA currently providesfor a preferred priority for unpaid wage clams. There
isno law that creates a super-priority.

Senate Recommendation

The reform follows Senate recommendation #20.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

67 BIA s81.5and 81.6 Unremitted Pension
Contributions

Proposed Wording

81.5 (1) If the bankrupt is an employer who participated or participatesin a prescribed pension
plan for the benefit of the bankrupt’s employees, the following amounts that are unpaid on the
date of bankruptcy to the fund established for the purpose of the pension plan are secured by
security on al the assets of the bankrupt:
(a) an amount equd to the sum of dl amounts that were deducted from the employees
remuneration for payment to the fund,
(b) if the prescribed penson plan is regulated by an Act of Parliament,
(i) an amount equa to the norma cogt, within the meaning of subsection 2(1) of
the Pension Benefits Sandards Regulations, 1985, that was required to be paid by
the employer to the fund, and
(i) an amount equd to the sum of al amounts that were required to be paid by the
employer to the fund under a defined contribution provison, within the meaning
of subsection 2(1) of the Pension Benefits Standards Act, 1985; and
(c) inthe case of any other prescribed pension plan,
(i) an amount equd to the amount that would be the norma cogt, within the
meaning of subsection 2(1) of the Pension Benefits Standards Regulations, 1985,
that the employer would be required to pay to the fund if the prescribed plan were
regulated by an Act of Parliament, and
(i) an amount equd to the sum of al amounts that would have been required to
be paid by the employer to the fund under a defined contribution provision, within
the meaning of subsection 2(1) of the Pension Benefits Sandards Act, 1985, if the
prescribed plan were regulated by an Act of Parliament.

(2) A security under this section ranks above every other claim, right, charge or security against
the bankrupt’ s assets, regardless of when that other claim, right, charge or security arose, except
(a) rights under sections 81.1 and 81.2;
(b) amounts referred to in subsection 67(3) that have been deemed to be held in trust; and
(c) securities under sections 81.3 and 81.4.

(3) If the trustee disposes of assets covered by the security, the trustee is liable for the amounts
referred to in subsection (1) to the extent of the amount redlized on the disposition of the assets,
and is subrogated in and to dl rights of the fund established for the purpose of the pension plan
in respect of those amounts.




81.6 (1) If aperson who is subject to areceivership is an employer who participated or
participatesin a prescribed pension plan for the benefit of the person’s employees, the following
amounts that are unpaid immediately before the first day on which there was areceiver in
relation to the person are secured by security on al the person’s assets.
(a) an amount equd to the sum of dl amounts that were deducted from the employees
remuneration for payment to the fund,
(b) if the prescribed penson plan is regulated by an Act of Parliament,
(i) an amount equd to the normd cogt, within the meaning of subsection 2(1) of
the Pension Benefits Sandards Regulations, 1985, that was required to be paid by
the employer to the fund, and
(i) an amount equd to the sum of dl amounts that were required to be paid by the
employer to the fund under a defined contribution provision, within the meaning
of subsection 2(1) of the Pension Benefits Standards Act, 1985; and
(¢) inthe case of any other prescribed pension plan,
(1) an amount equd to the amount that would be the normd cost, within the
meaning of subsection 2(1) of the Pension Benefits Standards Regulations, 1985,
that the employer would be required to pay to the fund if the prescribed plan were
regulated by an Act of Parliament, and
(i) an amount equd to the sum of al amounts that would have been required to
be paid by the employer to the fund under a defined contribution provision, within
the meaning of subsection 2(1) of the Pension Benefits Sandards Act, 1985, if the
prescribed plan were regulated by an Act of Parliament.

(2) A security under this section ranks above every other claim, right, charge or security against
the person’s assets, regardless of when that other claim, right, charge or security arose, except
rights under sections 81.1 and 81.2 and securities under sections 81.3 and 81.4.

(3) If the recaiver disposes of assets covered by the security, the receiver isliable for the
amounts referred to in subsection (1) to the extent of the amount redlized on the disposition of
the assets, and is subrogated in and to al rights of the fund established for the purpose of the
pension plan in respect of those amounts.

(4) Thefallowing definitions apply in this section.

“person who is subject to arecelvership” means a person in respect of whom any
property is under the possession or control of areceiver.

“recalver” means arecalver within the meaning of subsection 243(2).

Rationale

Pension rights may form a significant portion of awage earner’ s compensation fromits
employer, dthough it is deferred income. When the employer undertakes a restructuring under
the proposal provisions of the BIA, debts, including those owed to a pension fund, may be
compromised. For wage earners, adiminution of pension benefits would have a negative impact



on future income levels.

The intention of the reform, as set out in subsection (1), is to create a super-priority for clams
related to unremitted pension contributions outstanding when a employer becomes bankrupt.
The amounts subject to the section are (1) contributions deducted from employees sdaries but
not remitted to the pension fund, (2) contributions owed by an employer for the cost of benefits
offered under the pension plan, exduding amounts payable to reduce an unfunded pension
lidhility, and (3) contributions owed by an employer to a defined contribution plan. Clams not
included under the super-priority are dams related to specid payments ordered by a pension
regulator to liquidate an unfunded liability and dams related to unfunded liabilities directly.

The super-priority is created in Situations where the debtor became bankrupt or became subject
to arecaivership to ensure comprehensve protection of unremitted pension obligations clams.
Without Smilar protection in either case, debtors with large unremitted pension obligations
would be encouraged to choose that proceeding which did not include the super-priority.

Subsection (2) provides that the charge ranks in priority to dl other clams except the rights of
unpaid suppliers to repossess goods, the rights of unpaid fishers, farmers and aguaculturigts to a
secured charge againg inventory, deemed trusts and the rights of unpaid employees to receive a
limted super-priority charge under the BIA. Unlike unpaid wage clams, however, the super-
priority is not limited to specific assets but rather is a charge againg al of the assets of the
debtor.

Subsection (3) provides that a trustee who disposes of assets covered by the super-priority
chargeis persondly liable to pendgon fund for the amount of the congderation received for the
covered assets. Thetrustee is granted aright of subrogation to the claim of pension fund
pursuant to the section in an amount equa to the amount paid by the receiver to the pension
fund.

The nature of pension regulation in Canada a so affects aspects of the section - pensions may be
regulated federdly or provincialy. The section must capture kinds of pensions described in the
federd and provincid legidation. Prescribing pension plans that will be subject to this section
provides grester flexibility to ensure that the gppropriate pension plans are captured.

Present Law

None.

Senate Recommendation

Senate recommendation #21 advised that priorities reating to pension obligations not be
improved. For the reasons discussed in “ Rationd€’, the Senate recommendation was not
followed.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

68 BIA s84.1 Assgnment of Agreements

Proposed Wording

84.1 (1) The court may, on application by an insolvent person or atrustee, make an order
assigning the rights and obligations of the insolvent person under any agreement to any person,
specified by the court, who has agreed to the assgnment.

(2) The gpplicant must give notice of the assgnment, in the prescribed manner, to every party to
the agreement.

(3) Subsection (1) does not gpply in respect of rights and obligations
(a) under an digible financid contract within the meaning of subsection 65.1(8);
(b) under alease referred to in subsection 65.2(1);
(¢) under acollective agreement; and
(d) that are not assignable by reason of their nature.

(4) In deciding whether to make an assgnment, the court must consider, among other things,
(a) whether the person to whom the rights and obligations are to be assigned would be
able to perform the obligations, and
(b) whether it would be appropriate to assign the rights and obligations to that person.

(5) The court may not make the assgnment if the court is satisfied that the insolvent personisin
default under the agreement.

Rationale

The intention of the reform is to protect and enhance the assets of the estate of a bankrupt or an
entity undergoing arestructuring by alowing that person to assign existing agreementsto third
partiesfor vaue.

Subsection (1) requires that court approval be obtained because there may be valid concerns that
the party to whom the debtor wishes to assgn the agreement may not be appropriate. The court
can act as adisinterested third party to make a determination of the appropriateness of the
proposed assignee based on the facts of the particular case.

A court hearing will only be required in circumstances where a counter-party refuses to agree to



an assgnment or an assgnment to a particular third party. Subsection (2) is intended to ensure
that the counter-parties to the agreement have an opportunity to present their interests to the
court.

Subsection (3) excludes certain agreements from the application of the section. Paragraphs (a),
(b) and (c) refer to agreements that have obtained special treatment under the BIA and
assignment would be contrary to that trestment. Paragraph (d) provides the court with the
opportunity to extend the excluson provision to include agreements that it consders non-
assignable due to the agreements nature. The last paragraph isintended to provide flexibility to
the court to review each agreement in light of the circumstances to determine whether or not it
would be agppropriate to dlow the assgnment.

Subsection (4) provides the courts with legidative guidance as to when an agreement may be
assigned. The guidanceis limited to enable the court to exercise its discretion to address
individud fact Stuations

Subsection (5) provides balance between the interests of the debtor and counter-parties to an
agreement that isto be assigned. It would be unfair that the etate benefit financidly by an
assgnment a the same time that a counter party is required to take aloss. If the agreement isin
financia default, the counter-party would only have aclam againgt the debtor in bankruptcy.

Present Law

None.

Senate Recommendation

The reform follows Senate recommendation #31.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

68 BIA s.84.2 Ipso Facto Clauses

Proposed Wording

84.2 (1) No person may terminate or amend any agreement, including a security agreement, with
anindividua bankrupt, or clam an accderated payment, or aforfeiture of the term, under any
agreement, including a security agreement, with the bankrupt, by reason only of the bankruptcy.

(2) If the agreement referred to in subsection (1) is alease, the lessor may not terminate or
amend the lease by reason only of the bankruptcy or that the bankrupt has not paid rent in
respect of any period before the date of bankruptcy.

(3) No public utility may discontinue service to an individua bankrupt by reason only of the
bankruptcy or that the bankrupt has not paid for services rendered, or materia provided, before
the date of bankruptcy.

(4) Nothing in this section is to be construed as
(a) prohibiting a person from requiring payments to be made in cash for goods, services,
use of leased property or other valuable consideration provided after the date of
bankruptcy; or
(b) requiring the further advance of money or credit.

(5) Any provigon in an agreement that has the effect of providing for, or permitting, anything
that, in substance, is contrary to this section is of no force or effect.

(6) The court may, on application by a party to an agreement, declare that this section does not
apply, or applies only to the extent declared by the court, if the applicant satisfies the court that
the operation of this section would likely cause the gpplicant significant financid hardship.

Rationale

Contracting parties attempt to ensure that they deal with reputable and reliable co-parties. An
extenson of the principle may result in the inclusion of a dause stipulating that a future event

that creates doubt as to the reliability of the co-party, may be a cause to terminate the agreement.
The difficulty with such dausesisthet they ignore the fact thet the bankrupt may be fulfilling the
agreement’ s terms and may continue to do so.



The intention of the reform isto ensure that agreementsin good standing be respected by all
parties. Therefore, the individua bankrupt, who is attempting to obtain his or her “fresh sart”,
will not be unreasonably evicted from their home, denied basic and essentid services or denied
other benefits to which they would otherwise be entitled.

The co-party will not be forced, however, to provide free services or materials to the bankrupt.
Except as described in subsections (2) and (3), the bankrupt is required to pay for dl services or
meaterids provided to them. In addition, the co-party is not required to provide credit but may
demand immediate payment. As such, the relationship between the bankrupt and the co-party
remains balanced.

Subsection (1) prohibits the termination of an agreement with an individua bankrupt solely
because of the fact of the bankruptcy. Theintention of the reform isto provide protection for the
bankrupt’ sinterests. The co-party maintains the right to terminate an agreement with the
bankrupt for any other reason but the bankruptcy filing. The reform will enhance the estate of
the bankrupt while not harming the interests of the co-party to the agreement.

Subsection (2) stipulates that alandlord may not evict a bankrupt only because of a bankruptcy
or thereis an amount for past rent outstanding prior to the bankruptcy. The provision gpplies
only in respect of individuas — permitting alandlord to evict an individud only because of a
bankruptcy or past obligations would cause a serious hardship on the individud. Badance in the
relaionship is restored, however, by requiring the bankrupt to pay rent on an on-going basis.

Subsection (3) gipulates that a public utility may not discontinue service only because the
bankrupt owes for services rendered or materia provided prior to the bankruptcy. The bankrupt
is required to make payment for services and materias provided after the date of bankruptcy or
the public utility would be entitled to discontinue service. Because public utilities provide
essential services, permitting it to terminate service because of a bankruptcy or because an
amount is outstanding would cause serious hardship to the individua bankrupt. Balancein the
relaionship is restored, however, by requiring the bankrupt to pay for on-going service.

Subsection (4) dlarifiesthat theindividua bankrupt is till required to comply with the terms of
the agreement and that the co-party is not required to extend credit to the bankrupt. The
provision extends the fairness principle to the co-party.

Subsection (5) darifies that parties may not contract out of the constraints imposed by this
provison. Because the provision applies only to individua bankrupts, the intention of the
subsection isto ensure that when anindividud isin an unequa bargaining postion —for
example, with atelephone service provider or other large, quasi-monopolistic enterprise —the
individual would not be effectively forced to sign an unfavourable contract or be denied an
essentia service,

Subsection (6) providesthat a party may seek court gpprova to terminate an agreement with the
bankrupt only because of the fact of the bankruptcy where the party can satisfy the court that the
party would otherwise suffer aserious financid loss. The intention isto reserve flexibility in the
system.



|
Present L aw

None.

Senate Recommendation

The reform follows Senate recommendation #16.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

69 BIA s.86(2)(a) Crown clams

Proposed Wording

86. (2)(a) to dams that are secured by a security or charge of a kind that can be obtained by
persons other than Her Mgesty or aworkers: compensation body

Rationale

Subsection 86(2)(a) was amended to comply with the Federd government’'s Harmonization
Program amed a changes to federd legidation to reflect the appropriate civil and common law
terminology.

Present L aw

86. (2)(a) to dams that are secured by a security or privilege of a kind that can be obtained by
persons other than Her Majesty or aworkers compensation body

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

70 BIA s.87(1) Crown security

Proposed Wording

87. (1) A security provided for in federd or provincia legidation for the sole or principa
purpose of securing aclam of Her Mgesty in right of Canada or of a province or of aworkers
compensation body isvalid in relation to a bankruptcy or proposa only if the security is
registered under a prescribed system of registration before the date of the initia bankruptcy
event.

Rationale

Subsection (1) was amended to smplify the language.

Present Law

87. (1) A security provided for in federa or provincia legidation for the sole or principa
purpose of securing aclaim of Her Mgesty in right of Canada or a province or of aworkers
compensation body is valid in reaion to a bankruptcy or proposa only if the security is
registered, before the earliest of

(a) the date a petition isfiled againgt the debtor,

(b) the date the debtor makes an assignment,

(c) the date the debtor files a notice of intention under section 50.4, and

(d) the date on which a proposd isfiled,
pursuant to a prescribed system of registration.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and
Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic
71 BIA 91 Preferences and Transfers at

Undervdue

Proposed Wording

Preferences (Title)

Rationale

Section 91 of the BIA, which dedls with settlementsiis replaced by another concept in clause 73,
section 96.1 — trandfers at undervalue. The term “ settlements’” was eiminated from the title.

Present L aw

Settlements and Preferences (Title)

Senate Recommendation

None.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

7 BIA s94 Assgnment of Book Debt

Proposed Wording

72. Section 94 of the Act is repeded.

Rationale

The assgnment of book debt regidtration requirement is now dedlt with under provincia
regimes.

Present L aw

94. (1) Where a person engaged in any trade or business makes an assgnment of his existing or

future book debts or any class or part thereof and subsequently becomes bankrupt, the
assgnment of book debtsis void against the trustee with respect to any book debts that have not
been paid at the date of the bankruptcy.

(2) This section does not apply to an assgnment of book debts that is registered pursuant to

any satute of any province providing for the registration thereof if the assgnment isvdid in
accordance with the laws of the province.

(3) Nothing in this section renders void any assgnment of book debts due at the date of the

assignment from specified debtors, or of debts growing due under specified contracts, or any
assgnment of book debts included in atransfer of abusiness made in good faith and for
adequate valuable consideration.

(4) For the purposes of this section, "assgnment” includes assgnment by way of security,

hypothec and other charges on book debts.

Senate Recommendation

None.




BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

Preferences

73 BIA s.96 and s.96.1 Undevdue Transfers and

Proposed Wording

96. If the transfer, charge, payment, obligation or judicia proceeding referred to in section 95
has the effect of giving a creditor who is not at arm’ s length a preference over other creditors,
the period referred to in subsection 95(1) is one year instead of three months.

96.1 (1) If adebtor has entered into a transaction with another party, the court may, on the
application of the trustee, inquire into whether the transaction was atranster at undervaue and
whether or not the other party was at arm’ s length with the debtor.

(2) If the court finds that the other party in the transaction was at arm’ s length with the debtor
and that the transaction was atrander at undervaue, the court may give judgment to the trustee
agang the other party to the transaction. against any other person being privy to the transaction
with the debtor or againgt al those persons for the difference between the actua consderation
given or received by the debtor and the fair market value, as determined by the court, of the
property or services concerned in the transaction, if

(a) the transaction occurred during the period that begins on the day that is one year

before the date of the initial bankruptcy event and that ends on the date of the

bankruptcy; and

(b) the debtor was insolvent at the time of, or was rendered insolvent by, the transaction.

and the debtor intended to defeat the interests of creditors.

(3) If the court finds that the other party in the transaction was not at arm’s length with the
debtor and that the transaction was atransfer at undervalue, the court may give judgment to the
trustee againgt the other party to the transaction, againgt any other person being privy to the
transaction with the debtor or againgt dl those persons for the difference between the actual
consderation given or received by the debtor and the fair market vaue, as determined by the
court, of the property or services concerned in the transaction, if the transaction occurred during
the period
(a) that begins on the day thet is one year before the date of the initial bankruptcy event
and ends on the date of the bankruptcy; or
(b) that begins five years before the date of the initid bankruptcy event and that ends
one day before one year before the date of the initia bankruptcy event in the case where
(1) the debtor was insolvent at the time of, or was rendered insolvent by, the
transaction, or
(i) the debtor intended to defeat the interests of creditors.




(4) In making the application referred to in this section, the trustee shall state what. in the
trustee’ s opinion, was the fair market value of the property or services concerned in the
transaction and what, in the trustee’ s opinion, was the vaue of the actual consideration given or
received by the debtor in the transaction, and the vaues on which the court makes any finding
under this section are the values so stated by the trustee unless other values are proved.

Rationale

The proposed reform is a complete framework for chalenging transactions that may diminish
the vaue of the insolvent debtor’ s estate, reducing the amount of money available for
distribution to the creditors. These types of transactions are called preferences and transfers at
undervalue. A preference occurs when an insolvent debtor pays one or more creditors at the
expense of other creditors. A transfer a undervaueis atransaction in which the consderation
received by aperson is congpicuoudy less than the fair market value of the property or services
sold or digposed of by the person in the transaction. Thisimproved framework will provide
fairness and predictability when deding with these types of transactionsin the insolvency
sysem.

Section 96, regarding preferences, clarifies that there is no requirement to prove that the debtor
intended to prefer anon arm’s length creditor. The darification recognizes the difficulty and
expense required to prove intent. The timeframe for looking back on preferences with anon
arm'’s length creditor remains one year. Other amendments to this section modernize the

language.

Section 96.1 ded s with transfers at undervaue. Subsection 96.1 (1) enables the trustee to apply
to the court so that the court may determine as a question of fact whether the transaction was a
transfer a undervalue and whether or not the other party was a arm’ s length with the debtor in
relation to the trandfer.

Subsection 96.1 (2) dedls with the situation where the court has found the transaction to be a
transfer a undervaue and that the parties were dedling a arm’ s length. 1n these cases, if the
court determines that the transaction occurred within one year of the bankruptcy, the debtor was
insolvent at the time of the transaction, and the debtor intended to defeeat the interests of the
creditors, the court may then grant judgment to the trustee againg the other party to the
transaction. The judgment may be for the difference between the actua consideration given

and the fair market value as determined by the court.

Subsection 96.1 (3) dedls with the situation where the court has found the transaction to be a
transfer at undervalue and that the parties were not dedling at arm’s length. In these cases, if

the court determines that the transaction occurred within one year of the bankruptcy, the court
may grant judgment to the trustee for the difference between the actual consderation given and
the fair market value as determined by the court. However, in cases where the transaction
occurred prior to the one year before the bankruptcy and up to five years before the bankruptcy,
the court mugt find that the debtor was insolvent at the time of the transaction or that the debtor
intended to defeat the interests of the creditors before it may grant judgment in favour of the



trustee againg the other party to the transaction. The judgment may be for the difference
between the actua consideration given and the fair market value as determined by the court.

Subsection 96.1 (4) provides that the trustee in making the application to the court shdl sate
what the trustee believes to be the fair market value of the property and what the vaue of the
actua condderation was. The court will base its decison on the vaues given by the trustee
unless other values are proven to the court.

Present Law

96. If the trandfer, charge, payment, obligation or judicid proceeding mentioned in section 95 is
in favour of a person related to the insolvent person, the period referred to in subsection 95(1)
shdl be one year instead of three months,

Senate Recommendation

The proposed reform follows the Senate Committee’ s recommendation.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

74 BIA s.97 (1) Trandfersat Undervaue

Proposed Wording

97. (1) No payment, contract, dealing or transaction to, by or with a bankrupt made between the
date of theinitial bankruptcy event and the date of the bankruptcy is vaid, except the following,
which are vaid if made in good faith, subject to the provisons of this Act with respect to the
effect of bankruptcy on an execution, attachment or other process against property, and subject
to the provisions of this Act respecting preferences and transfers at undervaue:

Rationale

Thisisatechnicd amendment replacing the term “reviewable transactions’ with “trandfers at
undervaue.”

Present Law

97. (1) No payment, contract, dealing or transaction to, by or with a bankrupt made between the
date of theinitia bankruptcy event and the date of the bankruptcy is vdid, except the following,
which are vdid if madein good faith, subject to the foregoing provisons of this Act with

respect to the effect of bankruptcy on an execution, attachment or other process against
property, and subject to the provisions of this Act respecting settlements, preferences and
reviewable transactions:

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

75 BIA s98.1 Assgnment of Book Debts

Proposed Wording

98.1 (1) If aperson engaged in any trade or business makes an assgnment of their existing or
future book debts, or any class or part of those debts, and subsequently becomes bankrupt, the
assignment of book debts isvoid as againd, or, in the Province of Quebec, may not be set up
againg, the trustee with respect to any book debts that have not been paid at the date of the

bankruptcy.

(2) Subsection (1) does not apply to an assgnment of book debts that is reqistered under any
datute of any province providing for the registration of assgnments of book debts if the
assgnment is vdid in accordance with the laws of the province.

(3) Nothing in subsection (1) renders void or. in the Province of Quebec, null any assignment of
book debts due at the date of the assgnment from specified debtors, or of debts growing due
under specified contracts, or any assgnment of book debts included in atransfer of a business
made in good faith and for adequate val uable consderation.

(4) For the purposes of this section, “assignment” includes assignment by way of security,
hypothec and other charges on book debts.

Rationale

This proposad reform is are-numbering of an exigting section and a modernizetion of the
language.

Present Law

94. (1) Where a person engaged in any trade or business makes an assgnment of hisexisting or
future book debts or any class or part thereof and subsequently becomes bankrupt, the
assgnment of book debtsis void against the trustee with respect to any book debts that have not
been paid at the date of the bankruptcy.

(2) This section does not apply to an assignment of book debts that is registered pursuant to any
datute of any province providing for the regigtration thereof if the assgnment isvaid in



accordance with the laws of the province.

(3) Nothing in this section renders void any assignment of book debts due at the date of the
assgnment from specified debtors, or of debts growing due under specified contracts, or any
assgnment of book debts included in atransfer of abusiness made in good faith and for
adequate vauable consderation.

(4) For the purposes of this section, "assgnment” includes assgnment by way of security,
hypothec and other charges on book debts.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

76 BIA s.100 Transfers a Undervaue

Proposed Wording

76. Section 100 of the Act is repeded.

Rationale

The concept of reviewable transactions has been replaced with a new general cause of action for
undervalue trandfers.

Present Law

100. (1) Where a bankrupt sold, purchased, leased, hired, supplied or received property or
sarvicesin areviewable transaction within the period beginning on the day thet is one year before
the date of the initid bankruptcy event and ending on the date of the bankruptcy, both dates
included, the court may, on the gpplication of the trustee, inquire into whether the bankrupt gave
or received, as the case may be, fair market value in congderation for the property or services
concerned in the transaction.

(2) Where the court in proceedings under this section finds that the consideration given or
received by the bankrupt in the reviewabl e transaction was conspicuoudy greeter or less than the
fair market vaue of the property or services concerned in the transaction, the court may give
judgment to the trustee againgt the other party to the transaction, against any other person being
privy to the transaction with the bankrupt or againg al those persons for the difference between
the actual consideration given or received by the bankrupt and the fair market value, as
determined by the court, of the property or services concerned in the transaction.

(3) In making an gpplication under this section, the trustee shdl state what in his opinion was the
far market vaue of the property or services concerned in the transaction and what in his opinion
was the vaue of the actud consideration given or received by the bankrupt in the transaction, and
the va ues on which the court makes any finding pursuant to this section shdl be the vaues so
dated by the trustee unless other values are proven.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

77 BIA s.102(3) Information and Notice

Proposed Wording

102. (3) In the case of the bankruptcy of anindividud, the trustee shall set out in the notice, in the
prescribed form, information concerning the financid Stuation of the bankrupt and the obligation
of the bankrupt, if any, to make payments required under section 68 to the estate of the bankrupt.

Rationale

The proposed reform is atechnical amendment to correct the the fact that the notice will include
whether or not the bankrupt is obligated to make surplus income payments. The proposed
wording is dso designed to streamline the system and improve its efficiency by diminating
unnecessary natifications.

Present Law

102. (3) In the case of the bankruptcy of an individud, the trustee shdll
(a) sat out in the natice, in the prescribed form, information concerning the financia
gtuation of the bankrupt and the obligation of the bankrupt to make payments required
under section 68 to the estate of the bankrupt; and
(b) forthwith advise the officia receiver, and any creditors who have requested such
information, of
(1) any materia change relating to the financia Stuation of the bankrupt, and
(i) any amendment made under subsection 68(4) to the amount that the bankrupt
isrequired to pay to the estate of the bankrupt.

Senate Recommendation

The proposed reform follows the Senate Committee' s recommendation.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

78 BIA s104 (1) Creditor Mestings

Proposed Wording

104. (1) Mesetings of creditors other than the first shdl be cdled by sending a notice of the time

and place of the medting together with an agenda outlining the items for discusson with a

reasonable explanation of what is expected to be discussed for each item, not less than five days

gef_ore the time of each meeting to each creditor at the address given in the creditor's proof of
am.

Rationale

The amendment is intended to encourage more creditors to participate in the process by providing
them with information they need to make informed decisons.

Present Law

104. (1) Metings of creditors other than the firg shdl be cdled by sending a notice of the time
and place thereof not less than five days before the time of each meeting to each creditor at the
address given in the creditor's proof of claim.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

79 BIA s.105(4) Minutes of creditors meeting

Proposed Wording

105. (4) The char of any meeting of creditors shdl, within a reasonable time after each mesting,
cause minutes of the proceedings a the meeting to be prepared. The minutes shdl be Sgned by
the chair or by the chair of the next meeting and shal be retained as part of the books, records and

documents referred to in section 26 relating to the adminigration of the estate.

Rationale

The reform isintended to increase the integrity of the insolvency system by mandating thet the
minutes of creditors meetings are prepared relatively soon after each meeting and by mandating
that the minutes be retained as part of the records of the estate.

Present Law

105. (4) The chairman of any meeting of creditors shal cause minutes of the proceedings a the
meeting to be drawn up and entered in a book kept for that purpose, and the minutes shall be
sgned by him or by the chairman of the next ensuing mesting.

Senate Recommendation

None.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

80 BIA s.109 (1), (6) and (7) Voting a the meeting of
creditors

Proposed Wording

109. (1) A person isnot entitled to vote as a creditor a any meeting of creditors unless the person
has duly proved aclaim provable in bankruptcy and the proof of claim has been duly filed with
the trustee before the time gppointed for the meeting.

(6) If, in respect of the vote on any particular matter at a meeting of creditors, the chair is of the
opinion that the outcome of the vote was determined by the vote of a person who did not ded
with the debtor at arm’slength at any time within the period that begins on the day thet is one
year before the date of the initial bankruptcy event and that ends on the date of the bankruptcy.,
the chair shdl redetermine the outcome of the vote by not including the votes of al such
creditors, and that new outcome, as redetermined by the chair, is the outcome of the vote, unless
an application is made to the court within 10 days by one of the creditors whose vote was not
included and the court, if it decides to include the vote of the applicant, determines another
outcome for the vote.

Rationale
The reform to subsection (1) is atechnical amendment to modernize language use.

The reform, as set out in subsection (6) isintended to smplify and streamline the voting process
at creditors meetings. Parties not a arm’s length were barred from voting unless they obtained
court gpprova to vote prior to the meeting. The provison will be amended to alow parties not at
am'’slength to vote at the meeting, ensuring that the meeting is not delayed while the party seeks
court permission to vote, and only if the votes of non-arm’s length parties affect the outcome will
court gpproval be required.

Subsection (7) was repeaed because matters dedlt with within that subsection were moved to
subsection (6).

Present L aw

109. (1) A person isnot entitled to vote as a creditor at any meeting of creditors unless he has
duly proved a clam provable in bankruptcy and the proof of claim has been duly lodged with the
trustee before the time appointed for the mesting.



(6) Except as otherwise provided by this Act, a creditor is not entitled to vote at any meseting of
creditorsif the creditor did not, a dl times within the period beginning on the day that is one year
before the date of the initid bankruptcy event in respect of the debtor and ending on the date of
the bankruptcy, both dates included, ded with the debtor at arm's length.

(7) A creditor who is not entitled to vote at a meeting of creditors by virtue of subsection (6) may
with leave of the court vote at the meeting of creditors when dl the creditors who have dedlt with
the debtor at arm’'s length do not together represent at least twenty per cent in value of the claims
againgt the debtor.

Senate Recommendation

The reforms meet the objectives of the Senate recommendation while smplifying the voting
process for the trustee. The Senate recommendation was.

The Bankruptcy and Insolvency Act be amended to provide voting rights to non-arm’s length
creditors who have been dedling with the debtor a non-arm’s length in the year prior to the
bankruptcy, if they represent together more than 40% of the vaue of thetotd clams. In the event
that the non-arm’ s length creditors vote changes the outcome of the vote, any interested party
should then seek leave of the Court to have the vote included.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

81 BIA s.110(1) Voting

Proposed Wording

110. (1) No person is entitled to vote on aclaim acquired after the date of bankruptcy in respect
of adebtor unlessthe entire claim is acquired.

Rationale

The reform is atechnica amendment to clarify that the claim must be acquired prior to the date of
the bankruptcy, as defined. The definition for the date of the bankruptcy includes specific,
measurable triggers that should make it easier to determineif the claim was acquired at the proper
time.

Present L aw

110. (1) No person is entitled to vote on a claim acquired after the bankruptcy of a debtor unless
the entire claim is acquired.

Senate Recommendation

None.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

82 BIA s.113(1), (2) and (3) Voting

Proposed Wording

113. (2) If the trustee is a proxyholder for a creditor, the trustee may vote as a creditor at any
mesting of creditors.

(2) The vote of the trustee — or of the partner, clerk or lega counsd of the trustee, or of the clerk
of the legd counsd of the trustee — as proxyholder for a creditor, shal not be counted in respect
of any resolution affecting the remuneration or conduct of the trustee.

(3) The following persons are not entitled to vote on the agppointment of atrustee — and except
with the permission of the court and on any condition thet the court may impose, the following
persons are not entitled to vote on the appointment of inspectors:
(@) thefather, mother, child, sister, brother, uncle or aunt, by blood, adoption, marriage or
common-law partnership, or the spouse or common-law partner, of the bankrupt;
(b) where the bankrupt is a corporation, any officer, director or employee thereof; and
(c) wherethe bankrupt is a corporation, any wholly owned subsidiary corporation or any
officer, director or employee thereof.

Rationale

The amendments to subsections (1) and (2) eiminate the possibility that a person could be both
trustee and creditor in the same file as thiswould be a conflict of interest and contrary to the Code
of Ethicsfor trustees. The language is dso modernized.

The amendment to subsection (3) isintended to alow related parties to vote on the appointment
of ingpectors, who act as representatives of the creditors, in gppropriate circumstances — for
example, where the mgjority creditors are related parties.

Present L aw

113. (1) Wherethetrustee is a creditor or a proxy for a creditor, he may vote as a creditor at any
mesting of creditors.

(2) The vote of the trustee or of his partner, clerk, legal counsel or lega counsel’s clerk, either as
creditor or as proxy for acreditor, shal not be reckoned in the mgjority required for passing any
resolution affecting the remuneration or conduct of the trustee.

(3) The fallowing persons are not entitled to vote on the gppointment of a trustee or inspectors:



(&) thefather, mother, child, ster, brother, uncle or aunt, by blood, adoption, marriage or
common-law partnership, or the spouse or common-law partner, of the bankrupt;

(b) where the bankrupt is a corporation, any officer, director or employee thereof; and

(c) wherethe bankrupt is a corporation, any wholly owned subsidiary corporation or any
officer, director or employee thereof.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

83 BIA s.116(1) Appointment of ingpectors

Proposed Wording

116. (1) At the first or a subsequent meeting of creditors, the creditors shall, by resolution,
appoint up to five ingpectors of the estate of the bankrupt or agree not to appoint any inspectors.

Rationale

The amendment to subsection (1) clarifies that creditors are not required to appoint ingpectors.
This accords with the current practice. In many files, creditors are not interested in appointing or
acting asingpectors. Concurrent amendments to the Act provide the trustee with the authority to
act unilaterally where inspectors are not gppointed.

Present L aw

116. (1) At thefirst or a subsequent mesting of creditors, the creditors shal appoint one or more,
but not exceeding five, ingpectors of the estate of the bankrupt.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

84 BIA s118 Inspectors

Proposed Wording

118. If the ingpectors fail to exercise the powers conferred on them, the trustee shal call a
meeting of the creditors for the purpose of substituting other inspectors and for the purpose of
taking any action or giving any directions that may be necessary.

Rationale

Thereform isatechnicd amendment intended to reflect concurrent amendments, which darified
that creditors are not required to gppoint inspectors.

Present L aw

118. Where there are no ingpectors of the estate of the bankrupt or where the ingpectorsfail to
exercise the powers conferred on them, the trustee shall call amesting of the creditors for the
purpose of appointing ingpectors or subgtituting other ingpectors, taking such action or giving
such directions as may be necessary.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

85 BIA s.120(3) Duties of inspectors

Proposed Wording

120. (3) In addition to the other duties that are attributed to them under this Act, the inspectors
shdl from time to time verify the bank baance of the estate, examine the trustee' s accounts and
inquire into the adequacy of the security filed by the trustee and, subject to subsection (4), shdl
gpprove the trustee’ sfina statement of receipts and disbursements, dividend sheet and disposition
of unredlized property.

Rationale

The reform is intended to clarify that ingpectors have duties, in addition to those set out in this
provision, pursuant to the Act.

Present L aw

120. (3) The ingpectors shdl from time to time verify the bank baance of the estate, examine the
trustee's accounts and inquire into the adequacy of the security filed by the trustee and, subject to
subsection (4), shdl approve the trustee's find statement of receipts and disbursements, dividend
sheet and disposition of unredlized property.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

86 BIA s.124(5) Proof of Claims

Proposed Wording

86. Subsection 124(5) of the Act is repealed.

Rationale

The requirement that the creditor set out whether the claim is secured or preferred is removed as
many creditors lack the knowledge to make this determination. It isaduty of the trustee to
determine the satus of clams.

Present Law

124. (5) The proof of claim shall state whether the creditor is or is not a secured or preferred
creditor.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

87 BIA s.126(1) and (2) Proof of dlaim

Proposed Wording

126. (1) Every creditor who hasfiled a proof of claim is entitled to see and examine the proofs of
other creditors.

(2) Proofs of clams for wages of workers and others employed by the bankrupt may be madein
one proof by the bankrupt, by someone on the bankrupt's behaf, by a representative of afedera
or provincid ministry responsible for labour matters, by a representative of a union representing
workers and others employed by the bankrupt or by a court-appointed representative, and that
proof is to be made by attaching to it a schedule setting out the names and addresses of the
workers and others and the amounts severdly due to them, but that proof does not disentitle any
worker or other wage earner to file a separate proof on his or her own behdf.

Rationale
The language use in the English version of subsection (1) was modernized.

The reform to subsection (2) authorizes the court to gppoint a representative to file clams on
behalf of employees. The amendment isintended to create grester efficiency by ensuring that in
dl casesthereisaperson to file the clams. In some cases, especidly in bankruptcies where
there are few assats, no party iswilling to complete the task because it is unlikely that the person
will be compensated for the work.

Present L aw

126. (1) Every creditor who has lodged a proof of clam is entitled to see and examine the proofs
of other creditors.

(2) Proofs of claims for wages of workers and others employed by the bankrupt may be madein
one proof by the bankrupt or someone on behalf of the bankrupt or by a representative of a
federa or provincid ministry responsible for labour matters or a representative of aunion
representing workers and others employed by the bankrupt, by attaching thereto a schedule
Setting out the names and addresses of the workers and others and the amounts severaly due to
them, but that proof does not disentitle any worker or other wage-earner to file a separate proof



on their own behdf.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

88 BIA s.136(1) Priorities

Proposed Wording

136. (1) Subject to the rights of secured creditors, the proceeds redized from the property of a
bankrupt shall be gpplied in priority of payment as follows:
(d) the amount of any wages, sdaries, commissions, compensation or disbursements
referred to in sections 81.3 and 81.4 that was not paid;
(d.01) the amount equdl to the difference a secured creditor would have received but for
the operation of sections 81.3 and 81.4 and the amount actualy received by the secured
creditor;
(d.02) the amount equdl to the difference a secured creditor would have received but for
the operation of sections 81.5 and 81.6 and the amount actualy received by the secured
creditor;

Rationale

The reforms related to unpaid wages and unremitted pension contributions effectively creste a
super-priority for those amounts. Because secured creditors may find thet their security is
compromised by the operation of the super-priority, a preferred claim will be created to provide
the secured creditor with better relief than they would otherwise be entitled to under the current
priority scheme. Without the preferred claim, a creditor that should be secured would be trested
as an unsecured creditor.

Paragraph (d) effectively mirrors the current provision.

Paragraph (d.01) creates apreferred claim in favour of secured creditors whose security was
defested by the operation of new sections that create a super-priority in favour of unpaid wages.

Paragraph (d.02) creates apreferred claim in favour of secured creditors whose security was
defested by the operation of new sections that create a super-priority in favour of unremitted
pension contributions.




Present Law

136. (1) Subject to the rights of secured creditors, the proceeds redized from the property of a

bankrupt shal be applied in priority of payment asfollows
(d) wages, sdaries, commissions or compensation of any clerk, servant, travelling
sdlesman, labourer or workman for services rendered during the Sx months immediately
preceding the bankruptcy to the extent of two thousand dollars in each case, together
with, in the case of atraveling sdesman, disbursements properly incurred by that
sdesman in and about the bankrupt's business, to the extent of an additiona one thousand
dollarsin each case, during the same period, and for the purposes of this paragraph
commissions payable when goods are shipped, delivered or paid for, if shipped, ddivered
or pad for within the six month period, shal be deemed to have been earned therein;
(d.1) daimsin respect of debts or ligbilities referred to in paragraph 178(1)(b) or (c), if
provable by virtue of subsection 121(4), for periodic amounts accrued in the year before
the date of the bankruptcy that are payable, plus any lump sum amount that is payable;

Senate Recommendation

The reform follows Senate recommendation #20.



BRIEFING BOOK

An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy

and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

89 BIA s.137(1) Postponement of claim

Proposed Wording

137. (1) A creditor who, & any time before the bankruptcy of a debtor, entered into a transaction
with the debtor and who was not a arm'’ s length with the debtor at that time is not entitled to
clam adividend in respect of adam arising out of that transaction until al daims of the other
creditors have been stisfied, unless the transaction was in the opinion of the trustee or of the
court a proper transaction.

Rationale

The reform is atechnicad amendment reflecting concurrent amendments that replaced provisons
relating to “reviewable transactions’ with “trandfers at undervauge’.

Present L aw

137. (1) A creditor who entered into a reviewabl e transaction with a debtor at any time prior to
the bankruptcy of the debtor is not entitled to claim a dividend in repect of aclaim arising out of
that transaction until l clams of the other creditors have been satisfied unless the transaction
was in the opinion of the trustee or of the court a proper transaction.

Senate Recommendation

None.



BRIEFING BOOK
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy
and Insolvency Act and the Companies Creditors Arrangement Act and to make
consequential amendmentsto other Acts.

Bill Clause No. Section No. Topic

90 BIA s.140.1 Equity dams

Proposed Wording

140.1 A creditor is not entitled to daim adividend in respect of acdam arisng from the
rescisson of apurchase or sale of ashare or unit of the bankrupt — or in respect of aclaim for
damages arisng from the purchase or sde of a share or unit of the bankrupt — until dl daims of
the other creditors have been satisfied.

Rationale

Investorsin a business willingly engage in the taking of risk —the risk of profit or loss based on
the busness operaions. When the investor has been fraudulently midead into investing in a
business, and has suffered afinancid loss, that investor has alegd action againgt the company,
the directors and others who were party to the deception. When the company isin financia
distress, however, there may not be the means to make good the |osses suffered by investors.

The intention of the reform isto put shareholders a the bottom of the prioritieslist. Section
140.1 provides that claims arising from the purchase or sde of equity of the bankrupt are
subordinated to al other clams.

Present L aw

None.

Senate Recommendation

The reform follows Senate recommendation #40:;

The Bankruptcy and Insolvency Act be amended to provide that the claim of a sdller or purchaser
of equity securities, seeking damages or rescission in connection with the transaction, be
subordinated to the claims of ordinary creditors. Moreover, these claims should not participate

in the proceeds of arestructuring or bankruptcy until other creditors of the debtor have been paid
infull.



