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Introduction  

1. TELUS Communications Inc. (“TELUS”) provides its comments in response to the 

consultation initiated by Innovation, Science and Economic Development (“ISED”) 

Canada1 on the potential application of the annual fee adjustment by the change in the 

Consumer Price Index (“CPI”) for Canada, as purportedly required by section 17 of the 

Service Fees Act2 (“SFA”), and invites proposals for an alternative periodic adjustment for 

the fees within the scope of this consultation. ISED has asked that parties provide their 

views and take into account ISED’s policy objectives and the requirements of the SFA. 

2. In these comments, TELUS provides the legal basis as to why the SFA does not necessitate 

ISED to automatically apply a CPI adjustment for spectrum licence fees. In particular, the 

exception provided under section 16(a) of the SFA applies to spectrum licence fees, namely 

that spectrum fees are fees fixed by contract. Therefore, spectrum licence fees should not 

be subject to the automatic annual increase provisions of the SFA. 

3. The application of the exception provisions of the SFA to spectrum licence fees furthers 

ISED’s spectrum policy.  As ISED noted in the Consultation, “radio and spectrum licence 

fees are one mechanism designed to both promote the effective use of spectrum and earn a 

fair return for the Canadian public for the privilege of access to this public resource.”3 Once 

fees are set by way of ISED consultation, maintaining rate stability for licensees, rather 

than simply applying an automatic fee increase, helps to ensure that (1) licensees pay a just 

amount for their licence rights, which amount ISED has already determined as fair, and 

that (2) fees do not obstruct the efficient deployment of spectrum and provision of wireless 

services, especially in rural areas. In addition, imposing an automatic rate increase for 

licence fees amounts to an arbitrary increase in fees unrelated to any administrative or 

process costs incurred by ISED, especially given that all spectrum licence fees are set after 

                                                           
1
  Consultation on Periodic Adjustments for Radio and Spectrum Licence Fees and Fees Related to Equipment 

Certification Services, DGS)-001-19, March 2019 (the “Consultation”). 
2
  Service Fees Act, SC 2017, c 20, s 451. 

3
  Consultation, para. 12. 
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ISED’s due consideration as part of a consultation and are set to reflect a measure of market 

value.  

ISED’s Initial View of the SFA 

4. In the Consultation, ISED noted that section 17 of the SFA “requires that federal 

departments adjust their fees every year by the percentage change over 12 months in 

Statistics Canada’s April All-Items CPI (April to April CPI) for the previous fiscal year.”4 

Based on its interpretation of the SFA, ISED has provided its view that starting on March 

15, 2020, “the CPI adjustment will apply to the fees of all new, renewed and amended 

licences as well as to services related to certification and registration. As a result, licences 

that are reissued for a new term effective April 1, 2020, to March 31, 2021, will be subject 

to the same CPI adjustment.”5   

5. Therefore, ISED seeks comments on the “periodic fee adjustment to take effect on or after 

April 1, 2021…”  ISED then notes that if no new periodic fee adjustment model is chosen, 

adjustments on or after April 1, 2021 “will continue to be based on the change in the CPI.”6 

6. As such, ISED has made the determination that section 17 of the SFA applies to spectrum 

fees and, as a result, in April 2020, licence fees will be subject to a CPI adjustment. 

However, as explained below, no such CPI adjustment is actually mandated by the SFA 

for spectrum licence fees.  This is because spectrum licence fees fall within the exception 

provisions section 16(a) of the SFA in that they are fees “fixed by contract,” meaning that 

the mandated CPI adjustment from section 17 of the SFA does not apply. TELUS explains 

the legal reasoning for this conclusion below. 

                                                           
4
  Consultation, para. 8. 

5
  Consultation, para. 10. 

6
  Consultation, para. 11. 
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Section 17 of the SFA Does Not Apply to Spectrum Licence Fees 

7. The foundational legal issue that arises in this consultation is whether the SFA7 requires 

ISED to provide annual fee increases pursuant to section 17 of the SFA.  A careful reading 

of the SFA, understood in the context of spectrum licences, reveals that section 17 of the 

SFA does not apply to spectrum licence fees. 

8. There is no dispute that a spectrum licence fee is included in the definition of the term “fee” 

in the SFA.  Section 17 of the SFA then requires an annual adjustment to fees by the rate 

of inflation.  Section 16 of the SFA contains a number of exceptions to that mandatory CPI 

annual fee adjustment.  The relevant exception applicable to spectrum fees is section 16(a): 

16. Sections 17 and 18 do not apply in respect of a fee if 

 

(a) the fee is fixed by contract 

9. To provide some context to section 16(a) of the SFA, there has always been a legal tension 

concerning the government’s power to contract.  While there is no dispute that the Crown 

has the power to enter into contracts,8 there has been some dispute over whether the Crown 

is bound by contract or, alternatively, whether the Crown (as represented by a particular 

Minister or official) can never fetter the discretion of future Ministers or officials.  While 

the generally accepted approach remains that the Crown is bound by the terms of a contract, 

there remains some dispute over whether the Crown can be compelled to follow a contract 

or, alternatively, whether damages are the only available remedy.   

10. Section 16(a) of the SFA resolves that issue by making it clear that the fee increase in 

section 17 of the Act is superseded by the terms of a contract.  Section 16(a), in other words, 

                                                           
7
  Service Fees Act, SC 2017, c 20, s 451. 

8
  Attorney General of Quebec v Labrecque and al., [1980] 2 SCR 1057: “The Crown is also the Sovereign, a 

physical person who, in addition to the prerogative, enjoys a general capacity to contract in accordance with 

the rule of ordinary law.” 
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ensures that ISED and other departments will follow the terms of their contracts instead of 

automatically applying an annual CPI fee increase.   

11. For many years, a large portion of spectrum licences have been issued through a 

competitive auction.  In its 2011 Framework for Spectrum Auctions in Canada,9 Industry 

Canada explained that it adopted a policy whereby it would assign the radio frequency 

spectrum by way of a competitive auction whenever the demand for spectrum is expected 

to exceed the available supply.  The Auction Framework also set out that “[l]icences issued 

via auction will have terms of up to 20 years,”10 and that upon the renewal of those licences 

“licence fees that reflect some measure of market value will apply” and “a public 

consultation regarding the renewal process will be launched.”11 

12. ISED and its predecessors have followed the rules set out in that Auction Framework (and 

its predecessors, which provided similar rules) in specific spectrum auctions.  For example, 

in the Licensing Framework for Mobile Broadband Services (MBS) – 700 MHz band,12 an 

auction process was set out for that band of spectrum.  The terms of the auction included: 

a. The licence had a term of 20 years (paragraph 242); 

b. The payments for the initial 20-year term are in lieu of any fees (paragraph 399); 

c. The licence renewal fees will reflect “market value” (paragraph 430); and, most 

importantly, 

d. The amount of licence fees will be determined after a consultation process that 

commences approximately two years prior to the end of the licence term (paragraph 

431). 

                                                           
9
  Framework for Spectrum Auctions in Canada, March 2011, Industry Canada, available at 

https://www.ic.gc.ca/eic/site/smt-gst.nsf/eng/sf01626.html (the “Auction Framework”). 
10

  See Auction Framework, section 3.5. 
11

  See Auction Framework, section 3.6. 
12

  Licensing Framework for Mobile Broadband Services (MBS) — 700 MHz Band, March 7, 2013, Industry 

Canada, DGSA-001-13, available at https://www.ic.gc.ca/eic/site/smt-gst.nsf/eng/sf10572.html (the “700 

MHz Framework”). 

https://www.ic.gc.ca/eic/site/smt-gst.nsf/eng/sf01626.html
https://www.ic.gc.ca/eic/site/smt-gst.nsf/eng/sf10572.html
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13. The individual licensing frameworks for the various mobile spectrum bands, such as the 

700 MHz Framework, set out the terms of a contract between the Crown and the company 

that purchases the spectrum at the conclusion of the auction.  This reflects a longstanding 

legal principle that an auction creates a contract between the owner of the goods (in this 

case, the Crown) and the highest bidder (in this case, the purchaser of the spectrum).13  The 

bidder is making an offer, the acceptance of that offer is indicated by the fall of the hammer 

(or, in the case of spectrum auctions, more sophisticated electronic means), and a contract 

has been formed.   

14. The terms of this contract for the acquisition of spectrum supersede the annual fee increases 

in section 17 of the SFA.  Turning again to the 700 MHz Framework, the terms of that 

specific auction do not permit an automatic increase in licence fees.  While the terms of 

that auction do state that ISED may increase licence fees (after the initial 20-year period), 

that ability to increase is limited by the following paragraphs in the 700 MHz Framework 

that necessitate that licence fees reflect a measure of market value and that any new fees 

would be determined follow a consultation. 

…licence fees that reflect some measure of market value will apply 

to licences issued through a renewal process. Accordingly, the 

renewal process will serve to determine whether new licences will 

be issued, the terms and conditions that will apply to the new 

licences and the applicable licence fees. 

 

Generally, approximately two years prior to the end of the licence 

term, Industry Canada will review whether there is a need for a 

fundamental reallocation of the spectrum to a new service, or 

whether an overriding policy need has arisen…The consultation 

paper will also propose, and invite comments on, licence conditions 

and fees that would apply during the subsequent licence term. 

[emphasis added]14 

15. The contract therefore contains an express term that licence fees will be determined after a 

consultation process and will reflect “market value.”  This contract supersedes any 

                                                           
13

  Chelmsford Auctions Ltd. v. Poole, [1973] 1 All E.R. 810 (C.A.). 
14

  700 MHz Framework, para. 430-431. 
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automatic annual increase in section 17 of the SFA.  In fact, an automatic increase by way 

of CPI to spectrum licence fees is in direct contravention of the contract stipulated in the 

various licensing frameworks that state that licence fees are to reflect market value. There 

is no substantive basis to state that a simple application of a CPI factor to licence fees on 

an annual basis reflects the market value. 

16. Other spectrum arrangements must also need to be reviewed and scrutinize because they 

too constitute contracts between the Crown and licensees. For example, licences in the 38 

GHz frequency bands were provided on a “first-come, first-serve” basis instead of an 

auction.  When those licences came up for renewal, ISED conducted a consultation and 

then decided in 2009 that those renewals would have particular service fees.15  That too 

formed a contract: the Crown made an offer, and the licensees accepted that offer by 

requesting licence renewal and paying the fees.  Any adjustment to those fees after 2009 

was, therefore, made pursuant to powers under the Radiocommunications Act (which do 

supersede a contract).   

17. Similarly, in Renewal Process for Cellular and Personal Communications Services (PCS) 

Spectrum Licences16, the Industry Canada noted that licence fees for renewed spectrum 

would apply that “reflect a measure of market value of the spectrum.” It then stated that 

the annual fee would “continue to apply to all new cellular and PCS licences, including 

those initially assigned by auction,” but that “the Minister may review and amend the fees 

during the licence term after consulting with licensees.” Consistent with the above, the 

Crown’s offer was stipulated by way of its decision in the Cellular and PCS Renewal 

Process and licensees accepted that offer by way of requesting licence renewal and paying 

fees. 

                                                           
15

  Decision on the Renewal of 24 and 38 GHz Spectrum Licences and Consultation on Spectrum Licence Fees 

for 24, 28 and 38 GHz Bands. 
16

  Renewal Process for Cellular and Personal Communications Services (PCS) Spectrum Licences, March 

2011, https://www.ic.gc.ca/eic/site/smt-gst.nsf/eng/sf10003.html#fees (the “Cellular/PCS Renewal 

Process”). 

https://www.ic.gc.ca/eic/site/smt-gst.nsf/eng/sf10003.html#fees
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18. Therefore for any spectrum, issued by way of an auction, renewal or other process, future 

fee increases may be made in accordance with the Radiocommunications Act, but the fees 

are still based on a contract. Therefore, they are outside the scope of section 17 of the SFA. 

19. In conclusion, section 17 of SFA does not apply to spectrum licences.  The licence fees for 

spectrum are established through a contractual relationship between the Crown and the 

licensee, which brings them outside the scope of the SFA.  Any changes to the licence fees 

must therefore be made through the Radiocommunication Act instead.  Importantly, this 

means that there is no statutory requirement for annual fee adjustments: ISED may exercise 

its discretion under the Radiocommunication Act as frequently as it deems fit and is not 

bound to adjust fees annually.   

Licence Fee Stability Is Consistent with ISED Policy 

20. The fact that spectrum licence fees are not subject to automatic fee increases is based on 

ISED spectrum policy. Importantly, ISED has repeatedly stated the importance of fees 

determined by way of consultation, as a reflection of market value.  It has also stated that 

changes to fees would only happen following a consultation. As such, ISED has made 

determinations at many points in the past that call for licence fee stability, with fee changes 

occasioned only by way of consultation.17  

21. Fee stability is part of ISED spectrum policy that takes into account the need for fees to 

reflect market value of spectrum so that licences pay fees requisite for the privilege of 

holding a valuable public resource, so that companies acquire and hold spectrum with the 

intention to deploy networks. Once fees are set to reflect that amount, there is no need to 

adjust fees on an annual basis, but rather, as ISED contemplates, adjustment can happen 

by way of consultation and determination that fees need to be amended. 

22. Furthermore, licence fees for many wireless service providers currently represent a 

significant operational cost.  Annual fee increases, even by CPI, amount to meaningful cost 

                                                           
17

  Most notably, in November 2010 the then Minister of Industry announced that fees for cellular and PS 

licences would be frozen. 
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increases, and in the case of TELUS, the current CPI of 2.2% causes fee increases of over 

$1M per year.  Annual increases thereby impose substantial cost pressures on WSPs. These 

cost pressures from spectrum fees would detract from the achievement of other important 

spectrum policy objectives for ISED.  In particular, efficient spectrum use and network 

deployment to benefit Canadians, which is especially important in rural areas, requires 

capital expenditures from licensees.  If licensees face new fee burden, even at increases at 

CPI, those costs displace monies that could otherwise be used for network and capital 

investments.  

23. Finally, the concept of CPI automatically applying to spectrum fees only makes sense in 

the context of fees being charged solely to recover licensing administration costs.  

Spectrum licence fees, however, are set on the basis of market value of spectrum, meaning 

that they are not fees are charged that are not based solely on administrative cost recovery 

for ISED’s licensing operations. Therefore, the application of an inflation factor is an 

arbitrary increase that is not connected at all to any increase in administrative costs for 

ISED. 

24. In light of the above, section 17 of the SFA does not require that ISED apply an automatic 

CPI adjustment to spectrum licence fees every year. Spectrum licence fees are fixed by 

contract, and are thus captured by the exception provision of section 16(a) of the SFA.  As 

such, ISED should not be imposing any annual fee increase to spectrum fees, and maintain 

its approach to consult on spectrum licence fees prior to any amendment. This spectrum 

policy puts in place licence fee stability for licensees, where fees are set based on a 

reflection of market value. 

 

* * * End of document * * * 

 


