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Preface

Radio antennae and their supporting structures are thevisitde features of thehysical
manifestations of aast network ofmass-media, commercial and private radiocommunications
systems which integrally affethe economicsocial, political and cultural development of this
country. Sincehefirst two external antennae in Canada were approved in 186t humber has
steadily grownuntil there areapproximately230,000licensed antennae in Canataay. Most
antennae, whether licensed or licence-exempt, are sited (location, height, antenna system and tower
type) with the fullest regard to the technical issues which affect their ability to radiate and/or receive
radio signals. Traditionallyaccorded rather low regard is the extenwach the antenna may
negatively impactipon the community near which, or within which, it may be located. Despite the
potential for negative health, safety and aesthetic impaagt antennae are sited wiittie or no
objection from anyjuarter. Indeed, thieistory of thesiting of broadcasting antennae in Canada is
very much a study dbcal pressurdor more, larger and more powerful facilities.

Recently,attitudes about the appeararasel safety othe local environment have begun to
change. Residents amdunicipal governments havstarted todemandthat local interests be
considered within authorization processes when facilities whichegetively impact upon them may
be located in their midst. Local and area land-use planning has evolved to a highly developed state.
Today, almostall buildings, structures andacilities whichare to be locateavithin municipal
boundaries ar@lanned in advance and integrated ittie community so as teninimize any
undesirable impact.

Constitutional authority over certain buildings, structures and facilities is vested exclusively with
the federal or provincial governments. When these are to be sited within a municipal district, a formal
or informalconsultativenechanism is usually in place so that local opinions and interests will play
a significantrole within the authorization process, either as relevant or controlling factors for
consideration.

Currently, when radio antennae are located and erected in this country, no consultation occurs
and municipalities, with increasing frequency, are requesting that the federal government clarify the
extent to which local by-laws may regulate radio antennae and their support structures. In March of
1987, the federal Department@dmmunications commissioned this study to provide the historical,
technical, politicaband legabackground material necessary to provide an answer to this question.
Objectivesset for the projeatequired that it culminate with detailed guidelines which would be of
assistance to municipalitiesirous of draftindpy-laws whichrelate to the siting and operation of
radio antennae.

The study was performed duridpy and June 01987. Over that period,raumber of cities
were visited and over 30 persons, representing federal, provincial, municipal and industry interests,
were interviewed. Research was performed at Fheulty of Law of the University of
New Brunswick and at the Department of Communications headquarters in Ottawa.
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Canadian Municipalities and the Regulation of Radio Antennae and their Support Structures

I. General Introduction

Radiocommunication, by its venature andlefinition, involves the creation, transmission and
reception of radio frequency energy which travels thrapgce from one radio apparatus to another
without artificial guides such as wires or cabBles. While the frequency, power, type, size, shape, height
and support structure of tiparticular radio antennavolved mayvary a great deal, an antenna is
required at both the point of transmission and reception of the radio energy. For over 55 years it has
been a settled matter of Canadian constitutional law that the technical regulation of the properties and
characteristics of both the transmitting and recesliexgjces, antennae included, is exclusively within
the legislative authority of the federal government.

Almost invariably, municipagovernments in Canada possess authority, delegatedtism
respective provincial government, to regulate the health, safety and aesthetics of buildings and other
structureswithin the confines of theiphysicalboundaries. Such langse regulation ischieved
through the use of plans, by-laws and other rules which are legally enforceable upon those who wish
to develop private property within the municipality. Legally speaking, municipalities possess only such
power as is expressly delegated to them and provincial governments may only delegate powers with
which they are lawfully vested.

The siting, construction and operation of radio antennae can, in some cases, cause substantial
health, safety, economic, environmental and aesthetic concerns for those who live and work in close
proximity to them. Some of these concerns apecifically addressed througéxisting federal
regulation, but many are not. Historically, in relation to radiocommunications, the federal government
through its various agents (currently the Departmer@ahmunications), has been concerned
primarily with ensuringthat all authorized radiocommunication systepyserateeffectively and
efficiently within the technical limits imposed by the radio frequency spectrum.

For some time, and with increasing frequency, municipalities, their provincial and national
associations and some provincial government departments have comthain@sh occasion, the
siting and operation of certain radio antennae have resulted in substantial inthaticl level
which thefederal regulatorprocess hasot taken, oadequately taken, into accodrnthey have
responded by asking the Department of Communications to explain the legal limits of its jurisdiction
over radiocommunications so that they may determine if the Canadian constitution has reserved to
provincial governments, authorityhich could be delegated to local governmentsiinimize or
eliminate the undesirable impact caused by the siting and operation of particular radio antennae.

For over a decade, the Department of Communications has responelgdasts for clarification
on their constitutional authority by citing from a legal opinion rendered by the Federal Department
of Justice on this issue in the mid 1970's. It is stated in part:

"Since radiocommunications is a field exclusively within the legislative competence of
the federal government, then a province or municipality does not have jurisdiction to enact
legislation orpassby-laws respectively whichelate directly to radiocommunications
However, a properlframed municipal by-law dealingith local zoning andelating only
incidentally to radiocommunicationsay co-exist with federal legislation provided the
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by-law neither prohibits nor unduly restricts the conduct of radio services or the operation of
federally licensed radio stations." (emphasis added)

Accepting forthe moment that this legal principle correctly states the current law, the problem
with it is that it istoo general to be of practical usettmse who must draffonstitutionallyvalid
municipal by-laws. One cannot differentiate between direct or incidental relation or impact unless the
federal interest surrounding te&ing andoperation of radiocommunicationsagplained in some
detail. Such explanation has not been forthcoming because the extent and nature of federal interest
in radiocommunications is tied to the effective and efficient use of the radio frequency spectrum and
thatmayvary with the technical, legal and political issues which surround particular uses and even
particular users of the spectrdm. Thereforemiinicipalities are to regulatancidentally to
radiocommunications, they must be provided with general prin@plésxplanatory material which
incorporate these technicégal and political issues agell asdetailed informatiorabout the
operational requirements tifie particular categories of antennae angport structuresvhich
municipalities are interested in controlling for their local impact.

It is the purpose of this study to undertake this task. To achieve it, the paper is divided into the
following components: Gener#éitroduction, Introduction to RadiAntennae and thefBupport
StructuresAnalysis ofConstitutional Jurisdiction in Relation to Radiocommunication, Regulation
of Radio Antennae and their Support Structures in the USwAdance for Municipal By-Laws, and
Conclusion.
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Il. Introduction to Radio Antennae and their Support Structures

The radio spectrum

Radiocommunication is made possible when a transroitererts anntelligible message into
radio frequency and radiates a signal through an antenna. Depending on the directivity of the antenna,
the signal mayadiate inall directions at once (omnidirectional) or it may, by design, cancel signal
in some directions and intensify it in othérs. The signal travels or propagates through space via radio
waves and at the point of reception another antenna collects the signatrasakturent. The
current passes to a receivenich converts the energy into tloeiginal message. Communication
devices and their antennae may be designed for one-way or two-way communication. The range of
a radiocommunication is generally a function of the particular radio frequency used, the height of the
antennae, the properties of the antennae employed, the power of the transmitter and the nature of the
surrounding terrain. Of these factors, radio frequency is the most important determinant of the range
for particular radiocommunications and, based upon the frequencies employed, the nature and siting
of the antennae used will be very different.

Radio frequencies range from very low frequencies (VLF), at 3,000 waves or cycles per second
(hertz) to extremely high frequency (EHF) at a high of 400 billion waves per second. The complete
range of frequencies is callede radiofrequency spectrum and government regulation of this
precious resource in thpblic interest iscalledspectrum management. In its most genezaks,
spectrum management is interference management. While co-ordinating its efforts internationally,
the federal Department of Communications plans, authorizes, adjusts and polices the use of the radio
spectrum for the orderly developmentrafliocommunication. Becausee spectrum is a shared
resource (shared domestically and internationally), these objectives charge the Department to attempt
to maximize the total number of users of the spectrum while ensuring that each user suffers no greater
radio interference than is considered permissible for each user's service category.

Frequencies and their use

As stated above, thaitical determinanfor the distance sadiocommunication travels is the
frequency employed. Different frequency and antenna combinations will tend to concentrate signal
skyward (skywave), directhoutward (directwaves) or along theontours of the ground
(groundwaves). Different frequencies behave ifferently when theynteract with the earth's
atmosphere. Some travel through witthe difficulty, some are badly affected by adverse weather
conditions and some will be reflected bacletsth (once or repeatedly) and, thereby, travel great
distances across the surface of the earth. These natural propemgigesadvantageous to
radiocommunications, can bsggnificantly enhanced bythe type of antenna used and the
circumstances surrounding their siting.
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Up
Al

Table 1

Frequency Frequency Wave Length (at| Range and Uses

Type Range upper limit)

VLF (very low) | 3 kHz- 30 kHz | 10 km long range. Radionavigation and
Marine

LF (low) 30-300 kHz 1 km same as above

MF (mid) 300 kHz- 100 m commonly used from 160-400 krn

3 MHz (depending on power and

atmospheric conditions). AM
Radio, Amateur, Marine and
Radionavigation

HF (high) 3 MHz- 10 m commonly used from 320 to

30 MHz thousands of km (depending on

power and atmospheric
conditions). International
communications, Short Wave,
Amateur and Citizen Bafd

VHF (very 30 MHz- 1m from 16-80 km. VHF-TV, FM

high) 300 MHz radio, Municipal Services,
Aeronautical, Amateur

UHF (ultra 300 MHz- 10 cm up to 80 km. UHF-TV, Municipa

high) 3 GHz Services, Commercial Common
Carriers, Cellular Radio, Amateur

SHF (super 3GHz-30GHg 1cm up to 80 km by direct wave or

high) toseveral thousand km if the sign
goes via satellitt. Satellite,
Terrestrial Microwave, Radar,
Amateur

EHF 30 GHz- 300 1 mm almost unlimited in spac@.

(extremely GHz Satellite, Radar, Amateur, Radio

high) Astronomy

Antenna site selection criteria

Other than the cost of a site which will be a function of its size, location and other market value
determinants, there are a number of other factors which affect the selection of an antenna site.

(a) Size requirements- these are a function of the type of antenna support structure used, the type

of radio service the site is for and the antenna type.



Canadian Municipalities and the Regulation of Radio Antennae and their Support Structures

() Support structure - many atennae are mounted twwers or other support structures
designed for this purpose. Generally, the length and width of the site must be 20 to 25% of
the height of an antenna if te&ructure idree-standing and between 5080% of the
height if the support structure is to be guyed d&twn.

(i) Service type- some radiocommunication services require very large ditesto the
particulartype of antenna requireBor example, ashortwave antenna for international
broadcasting may require up to 500 acres of land.

(i) Directivity of signals - depending upon the frequency used, directional antenna can become
quite elaborate, consequenthcreasingthe site requirements:or example, ahighly
directional amateur antennaay neednore and further spaced gliyes. Also, ahighly
directional AM radio antennmay require up to 12 independent antenowaers, each
requiring many guy lines.

(b) Soil type- all radio antennae must be grounded to protect against a lightning stroke which could
damage equipment and possibly set fire to structures nearby. If the soil is very rocky or for other
reasons unconductive, the cost of the ground system can be prohibitive. Grounding is also critical
for the generation and integrity tife radio signal for some radio servicéer example, AM
radio requires an extensive ground screen which may involve hundreds of cables which are buried
just below thesoil surface. For an AM broadcastiagtenna location, thsoil should have
characteristics which are commonly found in good agricultural soil.

(c) H.A.A.T. - height above average terrain is a critical site selection factor for the majority of radio
services (those which rely on line-of-sight propagation). The signal will travel farther and suffer
less obstruction when the antenna is mounted as high as practicable. Therefore, to avoid the cost
of tall towersmany atennae are sited anountains andhills or atop existingstructures like
buildings or water towers. Also, radio signals generally will not pass through and most will not
pass up and over obstructions, eithean-made or naturalherefore, a mountain located
centrally to a large population may be a critical site as it will likely produce a tremendous signal
shadow even if a tall tower is constructed elsewHere.

(d) Availability of electrical power - while some transmitters have in the past beearated by
diesel powerand some lowower microwave stations caoperate on solar poweantenna
installations are almost invariably connected to electrical power. If power must be brought into
the site, the cost for the siting can climb dramatically. Sites are selected with this in mind. Also,
broadcasting transmitters often require three-phase power to provide adeqpaatty to the
systemand to avoid background noise frahe powertself. (This can bsuppressed, but at a
cost.)

(e) All weather access road for servicing antenna sites, but especially when constructing sizable
supportstructures, a proper road isn@cessity®> Due to thehigh cost of land and the
construction andnaintenanceosts ofsuchroads,sites are almost always acquired as close as
possible to existing public roads.
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() Future development of surrounding environs- many radio services are vulnerable to facilities

and structures which may be located nearby subsequent to the construction of their own facilities.
To illustrate,buildingsand large amounts of metaill distort AM signal patternsnicrowave
relayscan becut off betweerntowersand an electripower line corridomay cause substantial
interference’

(9) Site landscaping- a site which is to support @eé-standing or a guyed tower must be flat or the

cost of engineering the support structure may make the site too expensive. For very large sites,
preparation costs may exclude some sites from consideration.

(h) Co-location with other radio services- generally, the transmitters and antennae of some radio

(i

0)

services can becated in clos@roximity to eaclhotherwhile othersmaynot - ormayrequire
expensive shields or filters. In fact, it is easier from a radio interference standpoint, to co-locate
certain TV and FM facilities if their antennae are mounted osahee tower or support structure

as opposed to one nearlly. On the other hand, there is great potential for harmful interference
when certain FM radidacilities are located near aeronautical radguipment at airports and

such location arrangemerase often avoided. Also, AM radiostallations frequently must be
located a good distance from each offier.

Airport height restrictions - the rules requiring the painting and lighting of antennae designated
as possibl@eronautical obstructior{to bediscussed) substantialadd to the cost dntenna
installations, especially for large structures in close proximity to an affport.

Land use planning restrictions- despite or because of the uncertainty ofi¢galstatus of
provincial or municipal landse restrictionsyhich relate to radiocommunication facilities, the
existence of such continues to be a site seleétiotor. Generally, engineering consultants
recommend against siting extensive radio facilities ir@a where land use restrictions expressly
attempt to prohibit them. The cost and delay incurred and the bad publicity generated by a direct
challenge to such regulations usually cause prudent individuals either to look for a site where the
installation is expressly or by implication permitted, or to obey the requirements as®et out. Also,
when radiocommunication installations involve the siting and construction of ancillary structures
such as production studios or sateliite teleport buildings, thétéeisibubt that these structures

can be regulated like any other building within a municipality. Therefore, restrictions which relate
to such ancillary structures may discourage the siting of an antenna.

Antenna support structures

Supporting structures perform two puses. First, quite obviously, they elevate and support the

radiating element for a radiocommunication system. Second, they may also radiate signal themselves
as is the case for AM radio towefs.

(a) Types*- there are two principal types of supporting structures for radio antennae. They are the

self-supporting type and the guyed mast type. Self-suppaaingys are squaréjangular or
pyramidal in shape (viewed from cross-section). They may be constructed of tubular steel, steel
lattice, reinforced concrete and, on occasion, wood.
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Guyed mast structures are made of tubular steel, latticed steel and (infrequently) aluminum. They
are held in place by many guy wires. Although theirregisblumn may take far less space on the
ground than a self-supportingwer, theguy linesrequire several acres land tosecure the
structure.

(b) Structure choice- the selection of one type sfipport structure, or one type of construction
material, over another depends upon economic, technical and engineering factors.

(i

(i)

(i)

(iv)

Economics- self-supportingowers are morexpensive thathe guyedvariety and very
costly when they exceed 95 meters in height. Reinforoedrete is the mosixpensive
construction material with aluminum being the second most expensive.

Site size- free-standingstructures requirenuch less land than guy¢owers. Inurban
areas, thdnigh cost ofland and its general lack aailability maydictate the use of a
self-supporting structure. In rural areas, a guyed tower becomes more pfactical.

Load and capacity- due to the weight of equipment, or the preponderance of antennae,
a self-supporting gticture with its stronger central column is often chosen over the guyed
type? For both of these reasons, the CN Tower in Toronto is free-standing and constructed
of reinforced concrete.

Aesthetics- the selection of type atructureand construction materials can effect how
aesthetically disruptive or pleasing it is. A guytedver isgenerally les®btrusive, at a
distance, than is a free-standing one, with its larger base and bulkier members. On a number
of occasions in Canada reinforced concrete, while admittelifiglgjthas been used because

of the architectural possibilities it offefs.

Municipal concerns and antenna technology

Technological advances have made a rather limited response to the local issues being raised by
municipalities in Canada. While certain aesthetic-related improvements have made some antennae less
obtrusive and permitted others to be more easily co-located, developing technology and radio policy
likely will give local governments more cause for complaint in the future.

(a) Aesthetic improvements- there are at least foumstances where recent advancesaitio
science can or will respond to local concerns.

(i

(ii)

TVRO dish design- it is now possible (though more costly) to construct satellite dishes

for residential areas which have a much flatter presentation. Some can be recessed into the
roof of an existing structure and the latest design can be wall mounted and painted to match

its background® Also, for some time parabolic dishes fabricated of black wire mesh, which

is far less obtrusive than solid materials in other colours, have been available on the market.

Down-sizing of satellite dishes when parabolic dishesere first used foisatellite
radiocommunications, thewere thirty meters in diameter. The technologyhmfher

7
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(i)

(iv)

frequencies and more powerful satellites has permitted the size of dishes to be dramatically
reduced? (But, this has also made them more affordable for business and home use.)

Antennae multiplexing - advances in antenna technologgpeciallyfor land-mobile
antennae, has permitted many antennae to be incorporated, hence co-located, into one piece
of hardware. Up to 12 land-mobile systems can be accommodated on one multiplexed or
multicoupled antenna and up to 20 can use one pair of these elements.

Antenna combiners- improvements in radio electronics now permit several broadcasting
transmitter signals to be combined and fef ione antenna. Undeteal conditions a
number of FM and TV signals can be combined andibiplicity of antenna towers and
antennae can be avoided.

(b) Technology and the prospect$or more antennae- there idittle doubt that the complaints
recently expressed by local governmenitiscantinue to grow imumber until some way is found
to site antennae in a manner mseasitive to municipahterestsThis is especiallyrue if the
number of complaints is proportional to the number of antennae sited. Changes in technology and
radio policy will see a number of new services introduced which will cause a steady increase in
the number of antennae within municipal boundaries.

()

(i)

(i)

Expansion of the AM band- at a recent world radio conference it \agseed that the AM
radio band would be expanded from 1605 to 1705 Idz Canada this will mean the
possibility of100 new AMstations of relatively low power. Presumably the siting of these
antennae wilbegin assoon agseceivers which catune to these stations asemmonly
available.

Cellular telephone - radio telephonewhich have readwccess to thpublic-switched

network are now available in a number of major Canadian &ties. This technology requires
that a city bealivided into a number of radio zones or cells, each with its own transmitter

and antenna. In urban areas these rather bulky antennae are sited about 30-40 meters above
the ground and a number of them are required to serve a major metropolitan area. Cellular
corridors, like the one between Edmonton &adgary andhe one under construction
between Windsor and Quebec City, permit accesttelephone network while travelling

along or near to the main highway. A very real problem for rural municipal governments is
that they must bear the undesirable aspects of antennae that are up to 125 meters high, yet
their citizens will not likely be the ones with cellular phones in their vehicles.

Satellite service developments there are aumber of changes anticipatid satellite
services which will impact on local municipalitiésrst, with thelaunch oftwo ANIK E
satellites byTelesat Canada in 1990, direct broadcastiagsatellite will be available to
citizens who possess a receiving dish which will be between 1 and 1.4 meters in diameter.
Second, commercial use of satellite commuraatis likely to grow at an astounding rate.
VSAT or Very Small Aperture Terminal, with their capacity to transmit large amounts of
data, may soon be sited on many commercial and industrial buildings. ANIK E satellites will
offer a number of telephone, video addtacommunication services tthe business
community. Private satellite networfa convenience store chains and car dealerships, for
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example, magee such antennae sited in clpsaximity to, orwithin, residential areas.

Third, the construction of satellite telepcatsd radioports by Telesat Canada has meant an
increase in satellite dish sitings and, in some cases, serviceaustatiho be located outside

of major urban centres hamew moved downtown to thedioport. Fourth, currently

being discussed in Canada is gossibility ofmoving CBC onto the satellite ANIK C-1.

This would meanthat Canadian programmingill be available orthree Telesat satellites
instead of two and most cable TV companies, and anyone else interested in receiving these
programs, would need to site another dish on their proflerty.

(iv) New broadcasting services the Department dommunications anthe C.R.T.C. are
currently developing policyfor a new broadcast-tyfle  serviasing low power
transmitters. These are called Multi-channel Multipoint Distribution Systems (MMDS) and
Multipoint Distribution System (MDS). MMDS will permit a cable TV type of operation
-- but without the cabl&. From one location, using microwave frequencies, all 15 available
MMDS TV channels can be transmitted to area homes. Such operations, planned for rural
areas! wil involveone transmission antenna and a number of satellite and other antennae
to receive the signals for distriimon. MDS is similar to the system described above except
that it transmitnly one channel. It is anticipatethat it will be used tdransmit (or
broadcast) specialty information services to commercial clients within a certain geographical
location. Because they operate at microwawgueacies and broadly transmit their signals,
such antennae will need to be centrally located at a high elevation above obstructions and
the average terrain.

The federal authority over radio antennae in Canada
(a) Statutory authority

As stated in the introduction this studythe spectrunmanagement functions tie federal
Department of CommunicatiofPOC) require the department ptan, authorize, adjust and
police the use of the radifrequency spectrum to ensutbe orderly development of
radiocommunications for the nation and to co-ordinate those efforts internationally. This involves,
as a principal objectivanaximizingthe totalnumber of legitimate users tife spectrum while
controlling the radio interferen@ach user may suffer. Bxhieve this objective, DOC must have
jurisdiction over such things as: radio frequencies, bandwidth, emissions, and power and direction
of the signal; time ofoperation and statiomdentification; technicalstandards andther
requirements for radio apparatus; antenna location, height, type and other properties; and, in some
cases, operatqroficiency. Spectrum management aiswolves issues of national deferice,
sovereignty® and public poligfguch as those related mational and cultural identiy/ and
regional development).

To perform its spectrum management functions, the Department of Communications must possess
the legal mandat®: enter intointernationa® (bilateral and multilateral) and intra-natioffal
(between DOC andthergovernments and agencies within Canada) agreements; control radio
services with general and user-specific policy; enforce its policies through a system of inspections
and prosecutions; and deploy the resodfces necessary to achieve all of the above. The mandate
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to control radio services with general and user-specific policy is the one with which this section
of the study is most concerned, especially as such control relates to antennae.

Spectrum management policy regardihg establishment andperation of a radio service or
station is contained within thieadio Act its various regulatiort8 and within a number of policy
documents (whicimay or maynot carry the force of laf¥ ). Thenablingauthoritywithin the

Radio Actto regulate thestablishment of eadio station iglivided between broadcasting and
non-broadcasting statiofs. To establish a broadcasting undeffaking one requires a Technical
Construction and Operating CertificdleC & OC) from the Department @@ommunications

(and to commence delivering programs, a licence is required from the C.RT.C.). For all other
licensed radiocommunication services, a licence is the principal authorization certificate. Sections
4(b)(i) and (ii) of theRadio Actstate, in part:

The Minister may ... issue ...
(i) licences in respect of radio stations ... and
(i) technical construction and operating certificates ...

for such terms and subject to such conditions as he considers appropriate for ensuring
the orderly development and operation of radiocommunications in Canada.

This section gives the Department a great amount of control over general policy related to radio
service categories and/or specific control over an individual applicant for an authofization. To
establish, installoperate or possess a radio station withoudlia licence or TC & OC is an
offense under section 3 of thet*

For broadcasting undertakings t@ablingauthority is morespecific inregards taministerial
control over the establishment of a station than for other types of radio service. Section 5 of the
Act states:

The Minister shalfegulate and control all technical matters relating to the planning
for and construction and operation of broadcasting facilities and without limiting the
generality of the foregoing, he shall:

(c) approve each site uparhich radio apparatus, including antenna systems ... may
be located and approve the erectionatbfmasts, towersand other antenna
supporting structures.

Therefore, the preceding section gives the Minister of Communications substantial control over
all technicalmatters relating tahe construction of broadcastiacilities and their antenna
system, its location and support structure or tower.

For control over antennae generally, enabling authority to make regulations is contained within
section 7(e) of th®adio Act It prescribes th&f
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The Minister may make regulations:

(e) respecting thastallation, erection, construction or repair of anterfoaeatio
stations and the appointment of inspectors for the enforcement and administration
of such regulations ...

Regulations promulgated under thast further specify the Minister's control over the
establishment obroadcast and non-broadcast radiocommunication syskamall antennae
subject to an authorizatioprocess, section 12 of thi@eneral Radio Regulations, Part Il
provides for site-specific approval, and for control over the antenna system's support structures.
It states:

12(1) No licenceshall begranted for thenstallation andbperation of a radio station
unless thapplicant has obtaingtle approval of thdinister for the proposed
site and for the erection thereon, of masts, towrdothervertical structures
related to the antenna system of the station; and the licensee shall, when required,
paint and light any such structures, in accordancethdtspecifications approved
by the Minister.

(2) No change of approved site, masts, towers and other vertical structures related to the
antenna system @iny such statiorshall bemadewithout further approval by the
Minister.

Control over the selection of a particular antespstem is providedor non-broadcasting
antennae in section 14(1) of tBeneral Radio Regulations, Part I

14(1) No licenceshall begranted for thenstallation andbperation of a radio station
unless theapplicant has obtainetthe approval of théMinister for the radio
apparatus including the antenna system ...

For some reasonyhich is not immediately apparent,additional authority isspecified for
Ministerial control over thesiting of antennae andver the support structures fprivate
commercial broadcasting statiofls. Section 11Geaferal Radio Regulations, Partdéets out
these powers:

117 The transmitter and associated equipnsiall be ofstandard design anshall
conform to the best current engineering practice; and the transmitter and the location,
type, height, painting ankighting of the antennastructureshall conform to the
requirements prescribed by the Minister from time to time.

TheActand regulations contain only one provision dealing directly with Ministerial control over
the antenna system ohlicensedadio stations.

Section 13(1) of th&eneral Radio Regulations, Part Hnd theOrder* andSchedulé’ created

pursuant to it, provide control (rathanomalously)ver the structural adequacy aother
engineering features of private antennae and support struete@$or domestic receivers which

11
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are sited within 18nunicipaldistricts in Canad® The antennae subject to enumeration and
regulation would include all external antennae sited at private residences for unlicensed receivers
(i.e. TV, radio, scanners and likely Television Receive Only (TVRO) dishes ).

As can be seen from the material cited above, pursuant Rathe Actand the regulations made
under it, the Department of Communications (and its immediate predecessor in radio regulation,
the Department of Transporhias been vested witbtatutory jurisdictionand subordinate
legislative authority over the construction, location, site approval, type approval, erection, repair
and operation of radio antennae and the locapiamting, lighting and engineering of antenna
support structures in Canada.

(b) The realities of federal antenna regulation

In order to provide direction on how municipal governments may regulate in a manner incidental
to, or unrestrictive of, the federal authority's regulation of radio antennae, it is necessary to know
what the federal government actually does regulate pursuant to the legislative authority provided
to it.

(i) Interference management controlling the levels and sources of interference to and from
radio devices is, and has always bettie, most important and prominent feature of
spectrum management for the federal government. WhilRaleo Actitself is surprisingly
silent on the issue of interference managentent, the various regulations created pursuant
to it are replete witlprovisions and authority to control radio interfereffce. A case
involving thetort of nuisance, currently on appealttee OntarioCourt of Appeal, may
offer legal opinion on the degree of exclusivity of the federal government's jurisdiction to
manage radio interference. In the casélofightby v. Ravenscrgft an amateur radio
operatorwas sued byis neighbour for armnjunction anddamages due to interference to
the neighbour's radio and non-radio househitgidices® caused by the amateuradio
transmissions. One of the grounds stated in the appeal filed on behalf of the amateur is that,
under the constitution, théederal government has exclusive jurisdictiover any
interference caused by a radiperator’® To the extent that the corgsponds to this
ground of appeal, spectrum management law will be written.

On occasion, Canadianunicipalities havereated ordinancg®ohibiting or controlling
radio interferenc&. There is only one known case where a local government attempted to
enforce such a condition against a radio operator in Canada. The action was uns@tcessful.

(i) Location of antennae- as a general statemetite use of land for the site of an antenna
for a radio device in Canada is subject primarily to the private controls brought to bear by
the owner of the land, but the federal government, through the jurisdiction®athe Act
and theAeronautics Agthas the power to veto any particular site selection. The Minister
of Communicationsnay refuse aite related to technical radmatters (ie. s.5(c) of the
Radio Ac} and under the new aviation legislation, the Minister of Transport may regulate
structures which are potential aeronautical obstructidasofiautics Acts.3.9(1)(0)).

12
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(i)

(iv)

(v)

Height of antennae- the Department of Communications, through the power delegated
to the Minister of Communications, contrdie height of radio antennae asttuctures

which support them, to the extent that such contr@eessary for spectrum efficiency and
interference management. In many cases, if coordination of the particular radio service with
other services is not a problem, the height of the antenna is of no concern 8 IDKa{y,

an attempt to regulate height on grounds unrelated to spectamagement or aviation
would beultra viresthe federal government's powers as currently set out.

Co-location of antennae- despite the fact that the Minister may grant or amend licences,
"for such terms and subject to such conditions as he considers appropriate”, the Department
never orders curretitensees t@ccommodate new applicants on thiewer or attheir

site. On occasion, two or more new licensees baea given an authorization to construct

on the conditiorthatthey accommodate eaother at acommon site. This hasccurred

very rarely ananly when interference managemenspectrumefficiencydemands it?
Co-siting has never been ordered for aesthetic reasons.

Safety regulations- there are three principal areas of regulation which involve the safety
of antennae(l) radiofrequency emissionontrol forhumanexposure; (2peronautical
obstruction painting and marking; (3) structural and electrical regulation.

(1) RF emission exposure limits in 1979, the Department of tianal Health and Welfare
published Safety Code % which limits RFexposure in an occupational setting to a
maximum amount averaged over one minute and one*hour. These exposure limits do not
have the status dhw, consequently thegre merely gudance for the occupational
environment. These standards are not intended to offer protection to those who are exposed
to RF energy while itheir homes. Currently, DOC is considering incorporating these
standards into the broadcasting authorization prééess.

(2) Aeronautical obstruction regulation - for a number of years the authority to require

the painting(orange and white bands) alghting (red and/owhite flashing lights) of
communicationstowers wascontained intwo provisions withinthe General Radio
Regulations, Part 1¥” Prospectivdicenseeswere directed to send orpart of their
application forrf? to Transport Canada for a ruling. Under theAmwnautics A and

the regulation§ passed thereunder, authority now clearly rests with Transport Canada for
all aeronautical obstructions and DOC currently plans to rescind the parts of its regulations
dealing with painting and lighting requiremefis.

(3) Structural and electrical regulation - since shortly after World War Il, the Canadian
Standards Association (CSA) has been creatingpabtishingstructural and electrical
standards for communication antennae supporting structures.st@iedards have no force

of law when issued and are offered as a guide to industry action. For a number of years, the
CSA standard S-37 (as updated over timd)ch applies tanost(all but the smalleét )
supportstructureshas beemncorporated into the authorization process fora TC & OC
(broadcasting undertakings). DOC procedures have required that a "Structural Adequacy"
form” be filedwhen a newsupport structure is to be constructetl when additional
loading is to be added to an existing broadcasting antenna tower. The current form requires

13
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(vii)

that the support structure meet the 1976 standard, CSA STD S-37-199helNantennae

or supportstructures are regulated by tfeeleral government fahe integrity of their
engineering. The general application fdion licensed antennadoes noenquire about
structural adequa&y and unlicensed antennae have no authorization process with which to
demand any details of the antenna system to be constructed.

There appear to be historical, technical and legal problems which have complicated DOC
efforts to better and more comprehensively regulate the structural adequacy of antennae and
their supportingstructures. Thérst and foremost difficulty is that the currddéadio Act

does notsupply clear enablinguthority overtechnical issues whichre notrelated to
radiocommunication (ie. structural safety, especially for non-broadcasting anténnae). The
second problem is that the CSA does not have a current standard for smaller support tower
applications® The third complicationvolvesthe cost oimodifying existingstructures.

When an applicant wishes tmld another antenna to aeristing broadcasting antenna
support structure the question becomdsch technical standard must the structure meet?
The CSA standards were made more stringent in 1965 (S37-1965), 1976 (S37-1976) and
1986 §37-M86). Of the broadcasting antennae currently standing, a few antennae would
not meet the 1965 standard, some would not pass thed@Iiéement and a great number
would not meet the 1986 standard witheety expensive modifications. If an 'upgrade’
policy were rigorously applied, it would be the CBC and its affiliates which would have the
greatest and mogtxpensive compliance problem. The majoritytlodse broadcasting
towers pre-date current standards.

As a consequence alfl of these problems, less thamo percent ofll licensed antennae
(broadcasting structuremnly) are regulated by th&ederal government fostructural
adequacy and undeurrent DOCpolicy andpractice electrical safety anle structural
standards are not consistently applied to those which are regtlated.

As far as provincial structural regulation is concernedhtrio Building Codeuntil it
was quietly dropped from the current edition, required the 1976 CSA standard for all large
antennae.

Aesthetics - clearly, the discretion containedvithin the Radio Actregarding the
authorization process, relate to tieehnical, a®pposed to the aesthetimpact of a
proposal to erect aantenna oisupport structureAccordingly, anyrequirements to:
engineer the support structurge n antenna in a particular manner, or require screening,
with fences or natural vegetation, to achieve an aesthetic purpose, woltlé b@esthe

Act Be that as it may, aesthetic regulation of domestic receiving antennae was attempted
in Canada in the mid-1950's. Disguised as technical and safety controls, it lasted for about
a decade.

Even prior to the introduction élevision to Canada in Septemberl862, there were
thousands of externally-mounted TV receiving antennae in this country picking up signals
from the U.S.A. As more channels became available on each side of the border more and
more external antennae and supporshgctures, often of home-made variety, kept
appearing. Many complaindtiat they werevery unsightly’® Municipalitiestarted to
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(viii)

complain to thdederalregulator of the day, the DepartmentTofinsport. Soméocal
governments tried to regulate TV antennae themselves liegthsing standards and
authorization fee§.

In response, amendments to Bedio Actand to theGeneral Radio Regulations, Part I
created and brought into forcegaeatnumber of engineeringtandardsvhich were
designed to rationalize and standardize TV receiving antennae and their supporting
structures and discourage do-it-yourself fabricatf8ns. Municipal officials were appointed
as inspectors under the new rulestfayssemunicipalities whichchose toopt in to the
scheme. Onhabout 18 chose to do smd as cable service becamereavailable, the
number of external antennae diminished and the scheme was all but forgotteét about.

Environmental impact - in Canada today, no environmental legisldtion and no provision

in the currenRadio Actenables the Department of Communications to deny or modify an
application for an antenna support structure due to tlemvironmental impact of the
proposed action. At the federal level there exist some guidelines with respect to how federal
activities may affect certain lands, called Fexleral Policy on Land Us€ The guidelines

apply to lands of historic, agricultural, recreational, aesthetic or ecological importance and
encouragdederal departments and agencies to consider the impact of their own actions and
of their authorization processes. Tiegalstatus of thespolicies isthattheyaremerely
guidelines and they could not, in of themselves, create a discretion to refuse an application
for an antenna. This is unfortunate for municipalities as policy 5.10 specifically réquires:

Local, regional and provincial concerns, plans and zoning will be considered, and
appropriate action M/be taken to ensure that the federal influence on land and
local environments has a positive impact.

Despite a lack of clear enabling authority to take environmental impact into account when
antennae are located and erected, one smatlfeleft with theimpressiorthatsuch is
neverthe case. First, in the pdsiv years it has become increasingly more common for
private citizengroups andmunicipal governments to attend C.R.T.@earings for
broadcasting licences and object to the grant of the licence based upon the environmental
impact of the transmitter and itswer(s). Theobjections have ranged from ecological
concerns to the visual disruption (and even psychological disruption) caused by the tower(s)
and flashing lightsFor the most part, C.R.T.@embers have merefyermitted these
objections to be aired and put on the reéord.

Second, because the ownership of a great percentage of land in Cameatizdisvith public
authorities - municipal, provinciand federal, governments and their agents have used
control over thesale or lease of public lands as a method of taking environmental impact
into account when radio antennae are to be sited upon them. For example, between 1975
and 1980, P&s Canada objected to application by Northwestel to sitenaicrowave

relay station within the bounds of Wood Buffalo National Park in the Northwest Territories.
This refusal was due to concern for the potential impact of the radio energy and tower guy
lines on the whooping cranes, known to nest tffere.
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(ix)

In June of this yeathe OntarioMunicipal Board was used aspablic forum to air and
considerthe objections ohine cottagers who protested tlsdéing of a380 meter TV
transmission tower for Global Communications on provincial fand. The objectors, all of
whom owned recreational property near to the proposed transmission site, argued that
development othe land for this purpose would have aenvironmental impact on the
natural habitat of the area and pose a risk to birds which may fly into the tower or its guy
lines at night.

Consonance with local planning- a veryrecentpolicy initiative bythe C.R.T.C. - to

require applicants for broadcasting licences to do their best to secure the assent of the local
municipality for the siting of their transmitter antbwer(s) -should be mentioned and
analysed. InDecision CRTC 87-378 issued June 21987, the C.R.T.C. granted a
broadcasting licence to Westcom Radio Group for CFGM Richmond Hill to broadcast from

a transmitter site to be located in the TowrLimicoln, Ontario (neaBeamsville). The
proposed AM broadcasting undertaking requires eight transmission towers, each 91 meters
high, which will be sited on 80 acres of specialty farmland. Irbometion, the existing local

and regional municipal land use laws do not permit the land to be developed in this manner.

In the decision referred to above, the C.R.T.C. approved the broadcasting licence, but made
it conditional upon the applicant supplying proof that, "it has satisfied the zoning and land
use requirement$®. For all future cases,Deeisionwent on to staté’

"Moreover, theCommissiorexpects that, as a matterplicy, applicants will

have advised local authorities of their plans for siting of transmission towers and
will have made everyeasonable effort to meet local requirements. The
Commission will expect these areas to be formerly addressed when applications
are submitted.”

It is submitted hat thepolicy contained withirDecision CRTC 87-37680es not provide
sufficient protectionfor local interests - neither ithe particular case nor for future
broadcasting applications befatge C.R.T.C. Inthis particular case¢he Commission
appears to have required Westcom Rd&slioup toobtain local approval before it can
broadcast from the site. When this condition is read in the context of the entire decision, in
reality, the broadcaster's obligations are: to do whigiaisiblewithin twelve months of the
decision to meet theeasonablerequirements of thenunicipality. What makes such a
condition unworkable ithat theCouncil and citizens ahe Town ofLincoln have at all
times insisted that these towemsist go elsewhere artdat noaccommodation by the
broadcaster would makke proposal acceptable. The reason that this policy may be of
little assistance in the future is because there appears to d®blingauthority in the
C.R.T.C. A¢f or Broadcasting A¢E to support it.
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As the material previously discussgeimonstrates, there ar@anyaspects of thaealth,
safetyand aesthetics of radio antennae and thepport structuresvhich the federal
government doesot regulate Many ofthe aspects, not subject to federal control, are of
immediate concern to Canadian municipalities. Cantiginal Law must be examined to see

how municipalities may be legally permitted to regulate on the absence of, or concurrently
to, federal powers and policies in this area.

17



Canadian Municipalities and the Regulation of Radio Antennae and their Support Structures

lll. An Analysis of Constitutional Jurisdiction in Relation to Radiocommunication
Introduction

The critical function served by the public communications industry upon the development and
maintenance athe Canadian federation has been acknowledged by numerous comméhtators. As
observed by Martha and Roderick Fletéher

"the mass media are generally recognized as playing a long-term role in the communication
of social and political norms in a society andha promotion of awareness blitical
leaders, domestic political issues, and a sense of shared identity or common political future.”

The commercial side of communications has played an equally important role to foster the economic
and social advancement of our nation. In view of the influence exerted by communications enterprises
upon the political, cultural and economic future of Caffada it is not surprising that issues related to
regulatory competence have generated intense legal and political controversy involving questions of
control over both technological advances and content.

The resolution of these jurisdictional disputes has had and will continue to have a profound impact
upon the preservation of Canadian culture and social and economic growth.

The purpose of this section tife study is toexaminethe current constitutional structure
respecting regulation of communications as such relates to radiocommunications. An analysis will be
provided of the actual and potential extent of federal, provincial and municipal authority permitted
by existing constitutional arrangements. In thigpees, an efforwill be made to identify the
competing interests of federal, provincial amdunicipal governments in regulation of
radiocommunications and to ascerttiie degree tavhich suchinterests are eithaealized or
frustrated by recent trends in constitutional interpretation. Finally, discussion will focus upon legal
techniques whictwould enable amore flexible accommodation of national, regional and local
objectives.

The nature of the interests involved

Central toany analysis otonstitutional competence related to radiocommunications is an
identification of national and regional interests pertaining thereto. Considerations arguing in favour
of centralized authority reposed in the federal government are numerous. The very behaviour of radio
energy in the environment woudgbpear to require the intervention of thderal government to
control at thevery leasthe physicalaspects of transmitting and receiviimg;ludingaccess to and
assignment of radio frequency; antertgpe, location, height, andngineering andtructural
specifications; anthe technical standarder radio apparatus in order emsure thentegrity of
inter-regional communications and the central co-ordination of research and development. Further,
federal claims tauthority over théechnical facets of radiocommunicaticer® reinforced by its
interrelationship withother subject matters of national importance suchthes transportation
industry?” and defencé&inally, the need for centralized competencddamanded by the existence
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of international conventions, ratified by Canada, concerning the allocation and registration of radio
frequencies and prevention of interference.

However, the federal interests in regulation of radiocommunications are not confined to technical
activities associated with management of a limited global resource. A consistent premise of federal
intervention has been derived from the desire to maintain the integrity of the federal state through the
development of a broadcasting systetrich will "safeguard, enrich and strengthen tiwtural,
political, social and economic fabric of Canatfa." ok&® commentator ha®ted, "theCanadian
government ... wants to protect the financial position of the Canadian broadcasting industry so as to
achieve the larger goal okingthe media as a todlbor acculturation and promotion of national
unity."*® The 'nationalizing' impact of radiocommunications Hasth cultural andeconomic
implications. The control of Canadian and foreign programming caantelthe transfer of ownership
of undertaking$® as well as the regulation, through licensing, of market entry, signal carriage priority
and carriage of foreign signals are examples of such implications. And, in this respect, "since control
over themedium influenceboth access taudiences fo€Canadian programmes atite resources
available to produce them" it is evident that federal claims to technological and substantive authority
in relation to radiocommunications are inextricably link&d.

Localized interests - both provincial and municipal - are equally obvious and to a large degree
mirror rather thampposefederal objectives. Just as federal insistence on hegemony in the cultural
dimension of radiocommunication has emphasized concern for national unity and national*fdentity,
provincial claims to jurisdictiorover programmingcontentrely upon regional distinctiveness,
rejecting either implicitly or explicitly the notion "that culture is primarily a federal responsibility or
that national unity requirethe development of a single dominant cultdfé." Phesibility of
provincial control overradiocommunication also bears upon regional economic and social welfare
since the location amalvailability of radiocommunication facilitiearecritical to coherent regional
development plan$? Such concerns are particularly acute at the municipal level. While the effect of
the current constitutional framework is to impose upon the provinces primary responsibility for the
economy, municipalities bglelegation exercise extensive regulatory authawgr local matters
affecting the community's health, safety, morals, aesthetics and property values. To the degree that
the presence of radiocommunicatiagcilities, both amateur andommercial,may impinge upon
legitimate municipal concerns relating to the health and safety of citizens, land-use and environmental
impact, provincial and municipal claims appear equivalent to, if not co-extensive with, those advanced
by federal authorities.

In short, the field of radiocommunications is one in which the desire for both territorial pluralism
(regionalism)and the promotion of aational identity, combined witthe need foruniform
management of the spectrum resoujuastify the recognition of a regulatomggime in which
jurisdiction is, to some extent, shared between central and local governments. Such a regime would
strike an appropriatbalance betweeltthe accepted need for a strongtional system and the
particular needs of localities” and would reflect "legitimate proeal objectives irculture and
education as well as in economic and social developrfént." A regulatory structure accommodating
both centralizing and decentralizing features would additionally exhibit receptivity and sensitivity to
distinctive municipal objectives without significantly impairing "the federal government's capacity to
ensure interregional communication and promote a national sense of comrffinity."
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While, however, the cultural, political and economic importance of radiocommunications both at the
national and regiondevels favours, in a pragmatic sense, the intervention of bBedkeral and
provincialgovernmentsanyregulatorymechanisnmadopted must be onehich is compatible with

the present constitutional division of powers. Therefore, it is necessary to examine the ways in which
the constitution contributes to or undermines federal/provincial co-operation and co-ordination in the
development of national policies respecting the technological aspects of radiocommunications. Thus,
this studywill focus next uponudicial interpretation of thoserovisions ofthe Constitutionof
Canada which either directly or by analogy establish legislatm@petence in relation to
radiocommunications.

The present constitutional framework

Canada, as a federsilate, ischaracterized by a politicaitructure inwhich legislative and
executive powers amivided betweerthe federal Parliament anthe provincial legislatures. This
distribution of legislative and executiaeithority is achieved by the terms of thenstitution Act,
1982(as originally enacted, ti@onstitution Act, 1867 the effect of which is to impose jurisdictional
limitations upon the federal and provincial legislatures, through section 91 which defines the scope
of federal regulatory authority and section 92 describhagassigned to the provinces. In general
terms, section 91 empowers tieeeral government to "make lafes the peace, ordend good
government of Canada in relationdalbmatters notoming withinthe classes of subjects assigned
exclusively to the Legislatures of the Provinces." Section 91 further empowers Parliament to enact
laws inrelation to specifienumerated areas such as ¢hminal law, tradeand commerce and
taxation. Section 91 therefore assigns to the national legislature two grants of legislative authority:
that in relation to the specified classes of subjects (the enumerations) and that in relation to the 'peace,
order and good government of Canada’ (the residuum). Section 92 allows the provincial legislatures
to "make laws in relation tonatterscoming within the classes of subjects next hereinafter
enumerated” including property and civil rights, local works and undertakings and local and private
matters. The principle of distribution underlying section 91 and 92 is the distinction between matters
which are of national significance and thus within federal jurisdiction and those which are of localized
importance and thus within provincial competence. Through this constitutional division of powers,

a delicate balance is achieved between the interests of uniformity and centralization on the one hand
and diversity and decentralization on the other.

Under our constitutional system, the courts or the judiciary bear ultimate responsibility for the
interpretation of provisions of the constitution and, therefore, for the determination of the validity of
both legislative and executivaction. The process g¢idicial review is dictated by the express
language in which the power-conferring provisions ofGoeastitution Actare expressed. Since each
grant of legislative authority is characterized as 'exclusive’, action by either level of government which
exceeds the constitutional boundaries created by sections 91 and 92 is characteltirzedices
(beyond the legitimate scope of the enacting body). A law which is foundultrdeiresis invalid
on jurisdictional grounds since "a statute emanating from a legislature not having power to pass it is
not law."” When reviewindor constitutionalalidity it is therefore "the duty of the courts to
ascertain in what degree and to what extent authority to deal with matters falling within these classes
of subjects exists in each legislature and tondeh the particular case before them the limits of their
respective powers®
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A finding of ultra viresis reached by a process of judicial classification which consists of three
stages. Initially, courts, when confronted with challenged legislation must isolate the 'matter' of the
enactment. 'Matter' is equivalent to 'the primary matter dealt with', the 'pith and substance’, the 'true
nature and character' and the 'subject matter and legislative character.' The 'matter' may be discovered
by reference to extrinsic aids such as regulatory impact statements, history, and precedent.

Secondly, courts must define the ambit of the classes of subjects enumerated in sections 91 and
92 by a proceswhich has been described as 'mutual modificaionbrding towhich "the two
sections must be read together and the language of one interpreted, and where necessary, modified
by that of the othert® The principle of 'mutual modification' is designed to reconcile the competing
claims of federal and provincial legislative authority which are an inevitable result of the general and
abstract languagemployed inthe Constitution Act, 1867A glance atthe classes of subjects
contained in sections 91 and 92 reveh#t many ofthe enumerations overlaBor example, the
federal power in relation to 'trade and commerce' (se@idR)) would appear tencompass
provincial legislative power in relation to 'property and civil rights in the province' (section 92(13)).
However, througmutual modification it is possible to achieve an accommodation of federal and
provincial interests which would permit the maximum degree of the exercise of legislative competence
consonant with the constitutional structure.

The third andfinal step in the process @ddicial reviewfor constitutionalvalidity is the
assignment of the legislation to that ‘class of subject' (contained in either section 91 or 92) to which
it exhibitsthe strongesaffinities, orconceptual relationship. Legislative competenaeliation to
subjects such as, fazxample, aeronauticsyhich do not appear to beonnected with any
enumeratiowill be determined by reference to its scope or dimension. If the subject matter of the
legislation possesses a 'national dimension’, jurisdictional compéddiade the federal residuary
power. If, converselythe legislationunderexamination evidences no national condeun is of
merely localized significanceéhen constitutional competence will be assignedht govinces.
Judicial review for constitutionadalidity therefore requires theourt "toconstrue the challenged
statute itself carefully to bsure ofhaving determined itgill meaningthatis, the full range of
features by any of which or by any combination of which it may be classified" and then to "assess the
relative importance of the respective federal and provincial features of the stdtute."

It should be observed, however, that this classificatory procedure is deceptively simple. Few, if
any, enactments relate neerelyone head of power in égr thefederal or provincial list. Instead
most legislation can be justified constitutionally on a variety of bases. Moreover, while the jurisdiction
of both federal and provincial authorities is described irCibiestitution Acts 'exclusive’, it is clear
that the laws enacted lonelevel of governmenwill almostinvariably exert anmpactupon the
legislative jurisdiction of the other. For example, a provincial law imposing a tax upon banks clearly
impinges upon a subject matter (banks) withieexclusive jurisdiction ofhe federal Parliament
while at thesame time involving aexpress head of provincial jurisdicti¢taxation).Similarly,
provisions contained within the fedeBilvorce Actconcerning maintenance and custody of children
would appear to intrude upon a realm of provincial legislative competence (property and civil rights
in the province).

The possibility that laws enacted by one level of governmdiraffect the exercise of legislative
power by the other is amevitable result of theclassification procedure.Since laws are
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constitutionally characterized by their primary matter, incidental impact upon a field of competence
assigned to the competing level of government becomes constitutionally irrelevant. If the interference
may be described as ancillary @cessarily incidental to the effective operation of an enactment, the
law will be upheld as valid. This "ancillagoctrine is designed to resoltree principal problem in
constitutional reviewwhether a matter igirly included withinthe class of subject to which it is
sought to be assigned. Successive cases have determined that if there is 'afuskdioakl
connection' or sufficientlgtrongnexus betweethose portions of an enactmevttich areclearly

valid and those which, viewed in isolation, would intrude upon the authority of the competing level
of government, the latterilvbe validated as 'necessarily incidentalthe efficient exercise of the
principal power. For example, while it is clear that provincial legislatures may regulate child custody,
the "ancillary’ or '‘acessarily incidental' doctrine has been employed to permit Parliament to enact laws
in relation to child custody in the context of divorce on the basis that such jurisdiction is necessarily
incidental to the effective exercise of the federal divorce power.

The "ancillary' doctrine merely reflects practical realityamely, the recognition that both federal
and provincial legislatures, acting pursuant to independent and exclusive legislative powers may enact
laws in relation to the same subject matter. The 'ancillary' doctrine acknowledges the existence of a
commondomain withgates of entry for botBominion and Province. Such a common domain is
otherwise described as a field of concurrent legislative authority. Concurrency permits joint legislative
competence in respect of certain subject matters. The pre-condition for the concurrent operation of
federal and provincial laws is the independent validity of the overlapping laws. As explained by the
Privy Council inA.G. for B.Cv. A.G. for Canada[1930] A.C. 111:

"First, there can be a domain in which provincial and dominion may overlap in which case
neither legislation will belltra viresif the field is clear.” (at p. 118)

The catalogue of concurrefields whichhas been recognized by Canadtaurtsincludes such
diverse matters as insolvency, highway traffic, securities transactions and retail sales.

The existence of common or shared fields of legislative competence raises the further possibility
of conflict between federal and provincial enactments. The question then arises as to which enactment
is to prevail. The answer to this inquiry has traditionally been as follows:

"if the field is notclear and theéwo legislations meethe Dominion Legislation must
prevail." A.G. for B.Cv. A.G. for Canadg[1930] A.C. 111 (at p. 118))

The suspension of provincial by federal legislation is described as the principle of paramountcy.
Application of the principle of paramountcgannot occurunless federal and provincial laws
co-existing in respect of theame matteare, consideregingly, independently valid. If either
enactment islltra viresthere need be no further consideration as to whether paramountcy ought to
apply. However, if bottiederal and provincial lawarejurisdictionally valid, paramountcy will be
invoked to resolve conflicts betwedine termsof théwo laws. Conflict in this sensdenotes
repugnancy or operational incontipdity in the sense that compliance with one law involves breach
of the otherAccording to the recent decision of the Supreme Court of Canaddaltiple Access
v. McCutcheon[1982] 2 S.C.R. 161:
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"In principle, there wouldseem to be noapd reason to speak of paramountcy and
preclusion except where there is actual conflict in operation as where one enactment says
"yes" and the othesays "no"ithe same citizensrebeing told to do inconsistent things;
compliance with one is defiance of the other." (at p. 191)

Since paramountcy will only apply in the event of an express contradiction between the federal and
provincial laws, federal and provincial laws may supplement and even duplicate one another without
any violation of basic constitutional principles.

Judicialinterpretation of the poweaonferring provisions of th€onstitution Ac{sections 91
and 92) has therefore resulted in a relatively high degree of flexibility which allows maximum scope
to both federal and provincial legislatur&ghile legislative jurisdiction is defined as 'exclusive’,
judicial construction of sections 91 and 92 (by emphasizing the importance of 'matter’) has permitted
one jurisdiction to exert a substantial impact upon the other as long as this intrusion represents only
an ancillary or incidental effect of the law in question. Thus,titotienal validity is to be determined
by 'primary'and not 'secondary' effects. This principleay beotherwise described abat of
concurrency. In the event obnflict between federal and provincial laws affectasgentially the
same subject matter, federal laws will prevail.

While these propositions are accurate depictiongeokral trends i€anadian Constitutional
law, they are, to @ertain extentgualified bythe existence ofimmunities enjoyed byertain
instrumentalities such as federally-incorporated companies and federal works and undertakings. The
existence of an immunity simply denotes the recognition ot/dgged exemption from the operation
of otherwise valid laws of general application. Cases tend to supperethéhat the extent to which
federal instrumentalities are bound by valid provincial laws is governed by three general propositions.
Such entities are subject to provincial laws of general application unless:

(a) the statute relates, in pith and substance, to a matter outside the province's legislative
jurisdiction (the principle otiltra vires),

(b) the statute incidentally affects a legislative subject matter within federal jurisdiction and
Parliament hasnactedegislation in conflict with the provincial act (the principle of
paramountcy);

(c) the effect of applying the statute to the federal instrumentality would be to impair its
status or essential capabilities.

According tothe doctrine ofnterjurisdictional immunityundertakings whiclarewithin exclusive

federal jurisdiction (such as interprovincial transportation operations) are exempt from otherwise valid
provincial laws which would 'sterilize' or 'mutilate’ essential aspects of the undertaking. Thus federal
undertakings of thimaturemay be immundrom provincial laws controllingoutes, rates, labour
relations, zoning andthermunicipal by-laws orthe basisthatsuch laws affect a vitgdart of the
management andperation of the undertaking. The doctrineimtirjurisdictional mmunity is
inconsistent with other, traditional principles of constitutional law which indicate that no enactment
is to be invalidated simply on the basis of incidental, secondary impact. The constitutional validity of
a statute is judged instead by reference to its dominant character. The exemption of federal
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undertakings fronotherwisevalid provincial lawsmust therefore be regarded as a constitutional
anomaly - the scope of which is relatively uncertain.

Jurisdiction over radiocommunications
(a) Federal jurisdiction

Neither communications as a generic subject matter nor radiocommunications as a subclass of
communications is mentioned explicitly in tBenstitution Act, 1867The failure to expressly

assign jurisdiction in relation to electronic communications is explicable in terms of the state of
technology in 1867. As a result, the determination of responsibility for the various media must
be judicially inferred from analogous provisions in the original confederating statute and through
the application of general principles of constitutional interpretation. Interpretation depends, in
part, upon thanode of communications involved, and consequetty, scope ofederal
authority (and the rationale offered in justification) varies by mode. Since this paper is concerned
solely with constitutional jurisdiction in relation to radio communicatiomdy parenthetical
discussion will be addressed to the issue of responsibility for telecommunications.

Although theConstitution Act, 186@mits any allusion to communications as a global category

of legislative competence, it does refer explicitly to responsibility for telegraphs, as the primary
mode of communications (other than the postal service) known in 1867. The ultimate assignment
of constitutional authority in relation to telegraph reflected the importance attached to the
medium prior to 1867. Telegraphs, as #aeliest form of telecommunications, had been the
subject of pre-confederation legislationoth Upper and Lower Canada asll as of an
international convention concluded in 18&#ich extended tahe British North American
colonies. Wherthe matter arosémmediately prior to confederation, thsignificance of
communications in themaintenance and expansion tfe new state wasimmediately
acknowledged as a factor supporting federal jurisdiction. Lord Carnarvon observed in 1867:

"Public worksfall into two classes: firstthosewhich are purely local, such as roads

and bridges and municipal buildings - and these belong, not only as a matter of right,
but also as a matter of duty, to the local authorities. Secondly, there are public works
which, though possibly situated in a single Province, such as telegraphs, canals and
railways, are yet ofommon import and value the entire confederation, and over
these it isclearly right that theCentral Government should exercise a controlling
authority."

The allocation ofresponsibilityfor telegraphs reflected tHeational' dimension inherent in
communications while a@he same time preserving somseope for the expression piirely
regional concerns. Secti®2(10) of theConstitution Act, 186¢onfers on each province the
exclusive power to make laws in relation to "local works and undertakings" subject to expressly
designated exceptions which are reserved from provincial jurisdiction and assigned to Parliament.
Section 92(10) providethat theLegislature of each Provingeay exclusivelynake laws in
relation to:
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"10. Local works and undertakings other than such are of the following classes:

(a) Lines ofsteam omtherships, railways, canals, telegraphs, atiter works are
undertakings connecting the Province vatly other or others of the Province,
or extending beyond the limits of the Province;

(b) Lines of steam ships between the Province and any British or Foreign country;

(c) Such works as, although wholly situated within the Province, are before or after
their execution declared by tHearliament of Canada to lfer the general
advantage of Canada or for the advantage of two or more of the Provinces."

Paragraphs 92(10)(a) and fjpction by assigning federal jurisdictiot according to the
particular mode of transportation or communication by reference to the extentwdich
transport or communicative undertakings exhibit an interprovincial or international character or,
conversely,are localized inscope. Section 92 confers jurisdiction upon both 'works' and
‘'undertakings'. 'Works' have been describephgsical things which enjoy distinct physical
existence. An 'undertaking', gontrast, is "not @hysicalthing, but is an arrangememder
which ... physical thingsare used."Re Regulation and Control of Radio Communications
[1932] A.C. 304).While the structure of section 92(10)ight suggest thafederal authority
applies only tahe interprovincial or international aspects of the work or undertaking, judicial
interpretation has consistently indicatédtat once asufficient interprovincialfeature is
demonstrated, then the entire work or undertaking is subject to federal contraé\. GS&ant.

v. Winner,[1954] A.C. 541. Of théwo exceptions from the grant of provincial authority
contained in sections 92(10)(a) and (b), section 92(10)(3¢aslythe more relevant to the
guestion of jurisdiction over communications.

Subsequent decisions concernitige operation of section 92(10)(a) in relation to
telecommunications have established the extensive federal jurisdiction thereby created. First, it
was held as early as [1905Twronto Corporatiorv. Bell Telephone CqA.C. 52) that federal
authority encompasses not only the interprovincial or international aspects of the communication
enterprise but takes in, as well, purely local services which are functionally integrated with the
interprovincial or international elements. The case involved the extent to which Bell Telephone,
a federallyincorporated company, was required to obth& consent of thewunicipality of
Toronto to establish lines on city streets. In rejecting the argument of the municipality that the
local and long distance functions Béll constitutedwo distinct and separatausinesses the

Privy Council observed:

"[T]he facts donot support thecontention of the appellants. The undertaking
authorized by the Act of 1880 was one single undertakirogigh for certain purposes

its businessmay be regaled asfalling under different branches or heads. The
undertaking of théell Telephone Company was no more a collectiosepfarate
businesses than the undertaking of a telegraph company which has a long-distance line
combined with local business, tre undertaking of ailway company which may

have a large suburban traffic amdles of a railwaycommunicating with distant
places.” (at p. 59)
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Toronto Corporationv. Bell Telephone Coand its progeny thuslearly establistihat the
criterion of federal jurisdiction under s. 92(10)(a) is that of the character of the service involved.
As a result if the operations of an otherwmeely local undertakingre sointegral to the
operations of an interprovincialndertaking (either because ofpaysical or functional
connection), the undertaking will lm®nstitutionally viewed as a single aindivisible entity
subject to federal jurisdiction.

Secondly, again as establishedTioronto Corporationv. Bell Telephone Cp.once an
undertaking has been characterized as interprovincial or international and thus, subject to federal
jurisdiction, it enjoys a certain degree of immunity from the operation of provincial laws. With
respect to the necessity of municipal consent, the Privy Council remarked:

"...It can hardly be disputed that a telephone company the objects of which as defined
by its Act of incorporation contemplate extensio@yondthe limits of one province

is just as much within the express exception as a telegraph company with like powers
of extension. It would seem to follow that the Bell Telephone Company acquired from
the Legislature of Canada all that was necessary to enable it to carry on its business in
every province of the Dominion, and that no provincial legislature was or is competent
to interfere with its operation, as authorized by the Parliament of Canada.” (at p. 57)

While theBell Telephonease clearly sustained federal jurisdiction in relation to telephones as

a species of communications analogous to the telegraph, it did not in itself purport to extend this
rationale toother emerging forms of communications such as radio communications. The
guestion of regulatory competence in relation to radio and, by extemsievision was,
however, decided by thmourts at dairly early stage. In 1931 thissue was referred to the
Supreme Court of Canada by Parliament in the form of two questions. First, "Has the Parliament
of Canada jurisdiction to regulate and control radio communication, including the transmission
and reception of signs, signals, pictures and sources of all kimdsdnys of Hertzian waves, and
including the right todeterminethe character, use and location of apparatugloyed?"
Secondly, "If not, in what particular or particulars or to what extent is the jurisdiction limited?"
By a bare majority of three to two, the Supreme Court sustained exclusive federal jurisdiction.
Those members of the court ruling in favour of Parliamentary authority relied on several bases
of justification. First, according to Anglin, C.J.C., radio communications resembled telegraphs
and as undertaking connecting one province with another, constitutedegorovincial
undertaking within the meaning of section 92(10)(a). Although this rationale was endorsed by
the other two members of the majority (Newcombe, J. and Smith, J.), an alternative basis for the
assertion of federal jurisdiction was proposed by Newcombe, J. According to Newcombe, J.:

"But while the Dominion has at leaghe authority to regulate and contraldio
activities, and to provide against confusion or interference, as affecting its own
enumerated subjects, and for ferformance of treaty obligations, it also has the
comprehensivgpower involved inthe declaration of its authority in relation to all
matters not coming within the classes of subjects ke B.N.A. Act assigned
exclusively tothe Legislatures of the Provinces;'radio communication®.. isnot,
substantially or otherwise, a local or private matter in a Province ... The subject is one
which undoubtedly relates to the peace, order and good government of CaRada."” (
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Regulation and Control dRadio Communicatiqrj1931] 4 D.L.R. 865. (at pp. 871-
872)

Assignment to exclusive federal jurisdiction was viewed as supportable on pragmatic grounds
related to the technology of the day. As observed by Newcombe, J. (at p. 869):

"... | must proceed on thassumptionthat radiocommunication in Canada is
particularly Dominion wide; that the broadcasting of a message in a Province, or in a
territory of Canada, has its effect in making the message receivable as such and is also
effective by way of interference, not only with the local political area within which the
transmission originates, but beyond, for distances exceeding the limits of a Province,
and that, consequently, if there is toHa@mony or reasonable measure of utility or
success in the service, itdssirable, inot essentialthat the operationshould be
subject to prudent regulation and control."

Additional factors favouring federal rather than provincial authority were discovered in specific
federal enumerations such as sections 91(5) (Postal Service), 91(7) (Militia, Military and Naval
Service), 91(9) (Beacons, Buoys, Lighthouses Salole Island) ané1(10) (Navigation and
Shipping), to which control over radio communications was regarded as necessarily incidental.
Finally, the majority adopted the view that section 132, which provided that:

"The Parliament and Government of Canada shall have all Powers necessary or proper
for performingthe Obligations of Canada or ahyProvince thereof, aBart of the

British Empire, towards Foreign Countries, arising under Treaties between the Empire
and such Foreign Countries”,

was sufficient toempower thdederal government tomplementthe provisions ofthe 1927
International Radiotelegraph Convention.

The majority wasiot prepared teoncede that radicommunication as an undertaking could
be divided into interprovincial and local components. In responsgbet@rgument that a
distinction could be drawn between transmission and receptematterbeing a purely local
and private matter, Newcombe, J. stated (at p. 873):

"In the course ofdiscussion amttempt wasmade to distinguish between the
transmission of a message dhd reception oit; and it was saidhat thereceiving
instrument is property in a Province, and that a message is received in a Province when
the instrument, being there, is adapted and worked for that purpose. But the question
is directed, not to rights of property in goods or chattels situated in a Province, but to
'radio communication’ - an effect which is not local, but interprovincial. There must be
two parties to a communicatiotiieremay be manynore; and, if the sender be in a
foreign country, or in a Province or territory of Canada, and the receiweitHe
another Province, it is impossible, aseke it, to declarthat thecommunication, is

local, either to the transmitting or to the receiving Province."
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In contrastRinfret, J. and Lamont, J. were prepared to recognize cadinunications as a
concurrent field. While both conceded that certain aspects of radio communications would fall
within federal jurisdiction, according to Rinfret, J. (at 875 ff.):

"By themselves, the transmitting and receiving instruments are objects of property of
a localnature situate in a Provina@thin the meaning of s92.... | do nothold,
therefore, with theclaim that simplybecause aivil right or localwork produces
effects beyond a Province it acquirpso factoa charactewhich hasthe effect of
withdrawing it from provincial jurisdiction ... From a legal point of view, it is difficult

to see the distinction between radio communication ... and the transmission of sounds
in any other way from one Province to another. And it is also fitting, on this account,
to compare the receiving instrument to a simple amplification of the human ear, since
its function is nothing more than to render perceptiblthéoear sounds aignals
diffused through the ether by the propagationimfingible waves. In these
circumstances, tharimary jurisdiction ests, thereforeyith the Provinces, and this
jurisdiction cannot be encroached upon unless there can be found in s. 91 subjects of
federal jurisdiction which would give, within the limits of their particular application,

the power to invade the field of this primary provincial jurisdiction."

An appeal to thérivy Council([1932] 2 D.L.R. 81) resulted in affirmation of exclusive
federal jurisdictionTwo justificationswere advanced. First, tiikadiotelegraph Convention
while not a treatgtrictu senswvithin the meaning of section 132 of t@enstitution Act, 1867
imposed international obligations whidwould only be effectively implemented by federal
legislation. According to Viscount Dunedin:

"It is Canada as a whole which is amenable to the other powers for the proper carrying
out of the Convention; and to prevent individuals in Canada infringing the stipulations
of the Convention it imecessaryhat theDominion should pass legislatiavhich

should apply to all the dwellers in Canada. Being therefore not mentioned explicitly in
either s. 91 or s. 92 such legislation falls within the general words at the opening of s.
91 which assign to the Government of the Dominion the power to make laws "for the
Peace, Order and good Government of Canada”. (at p. 84).

Secondly, the Privy Council indicated a wilingness to adopt jpansive definition of 'telegraph’

to includeradio communication and rejected the contention that a distinction existed between
transmissiorand reception. In an attempt to retain some scope faxireise of provincial
authority, it had been argued that even if transmitters werea#ssity subject to federal
jurisdiction (in order to avoid interference), that it was not axiomatic that radio receivers which
did not emit interprovincial signals (and hence could not cause interference) were similarly within
federal jurisdiction. Rather, receivers could legitimately be regarded as either species of 'property
and civilrights' withinthe province or as local and private matters. The Privy Council refused
to entertainthe possibility of a divided jurisdiction. Ithe view of the Council, radio
communications operated as an unseverable undertaking extending beyond the limits of a single
province and thugame withinthe scope of section 92(10)(a). As observedvisgount
Dunedin:
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"Once it is conceded, as it must be, keeping in view the duties under the Convention,
that thetransmitting instrument must be so to speak under the control of the
Dominion, it follows in their Lordships' opiniathat thereceiving instrument must
share its fate. Broadcasting as a system cannot exist without both a transmitter and a
receiver. Theeceiver is indeed useless without a transmitter and can be reduced to a
nonentity if the transmitter closes. The system cannot be divided into two parts, each
independent of the other.... 'Undertaking' is not a physical thing but is an arrangement
under which ... physical things are used. Their Lordships have therefore no doubt that
the undertaking of broadcasting is an undertaking 'connecting the Province with other
Provinces and extending beyond the limits of the Province'; But further ... they think
broadcastindalls within the description of 'telegraphs'. dvided control between
transmitter and receiver could only lead to confusion and inefficiency.” (at p. 83).

The perceived integrity of the system coupled with the inability to confine radio signals within
the geographiboundaries of a single province compeliedPrivy Council to conclude that
jurisdiction over radio communication was reposed solely in the federal level of government. The
language employed by the Privy Council in favour of federal authority over the technical aspects
of radio communication was so expandivatfederal regulatory competence in this area has
remained unchallenged until recently, it apparently being a tacit assumption that the assignment
of frequencies, thespecification ofstructural andengineeringstandards and location of
equipment were exclusively subject to the control of Parliament.

Subsequent cases have not repudiated nor restricted the reasoningafithReferencbut

have, rather, employed its rationalestgoport the assertion &dderal jurisdictiorover more
recently developed modes of communication, such as televisinch utilize radio
communication technology. The expansion of fedausthority, which has beesupported on

the alternative basis tie peace, ordend godgovernment power and federal competence
over interprovincial undertakings, has been addressed to two distinct matters: first, the issue of
jurisdiction over cable television undertakings; secondly, the issue of jurisdiction in relation to
programme content.

As to the former matter, it is now clearly established that cable television systems which receive
television andadio signals "off air" andredistribute them to subscribev&a coaxialcable
networks constitute integral components of radio receptidihié&cand thus are indivisible from

the interprovincial element of radio communications undertaking. This analysis of the operation
of cable television formetthe basisfor the decision of the Ontario County CourReginav.
Communicomp Data Lt§1974), 6 O.R. (20680. Communicomp Data had been charged with
operating a broadcasting undertaking contrary to s. 29(3) &rtrecasting Acand ss. 3 and

11 of theRadio Act Communicomp's operation involved the reception of signals from Canadian
and U.S. stations and the distribution of swifnals to subscribers via coaxial cable.
Communicomp arguedhat its undertaking didnot constitute abroadcastingreceiving
undertaking and that therefore federal regulation of the enterprisaltweagires The Ontario
County Court held that the principle of federal jurisdiction articulated by the Privy Council in the
Radio Referencm relation to the transmission of radio signals applied with equal force to the
transmission of television signals. It determined further that the fact that ultimate distribution of
the signal was by coaxial cabtather than througlair was, forjurisdictional purposes,
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immaterial. The cable, regarded as a mere physical conduit for the transmission of signals, was
characterized as an integral elementhef broadcasting undertaking and therefore subject to
exclusive federal jurisdiction.

The inclusion of cable systems within broadcasting undertakings was subsequently endorsed by
the SupremeCourt of Canada inCapital Cities Communications Inc. et al. Canadian
Radio-Television Commission et @1977), 36 C.P.R. (2d) 1. Rogers Cable TV Ltd. and two
affiliates had applied tthe CRTC for a licence amendment permitting random deletion of U.S.
commercialsThree of the American stations affected by the proposed amendment challenged
its validity on five grounds, one ofwhich addressed the constitutionedlidity of the
Broadcasting Acin relation to cable operations. A majority of the Supreme Court rejected the
argument of Roger€ablethat the enterprise could be severed imto distinct entities -
reception ofsignals atthe antenna (federal) and distribution sifnals within provincial
boundaries. According t€hief Justice Laskirthe pragmatianalysis ofthe Privy Council
evident in theRadio Referenceas

"...even morepplicablehere to prevent a situation of divided jurisdiction in respect
of the same signals or programs according to whether they reach home television sets
and the ultimate viewers through Hertzian waves or through coaxial cables. (at p. 14)

The physicahspects of theableoperation were characterized as functionally integrated with
the broadcasting enterprise since, in the opinion of the majority,

"Essentially aCATV system no more than enhances the viewer's capacity to receive
the broadcaster'signals... The systemsre clearly undertakings whiclieach out

beyond the Province in which their physical apparatus is located ... The fallacy in the
contention ... of the appellants is their reliance on the technology of transmission as a
ground for shifting constitutional competence which the entire undertaking relates to
and is dependent on extra-provincial signals which the cable system receives and sends
on to its subscribers.” (at p. 14)

An analogous conclusion was reached by the Supreme C&Regie des Services Publiques
et al.v. Dionne(1977), 38 C.P.R. (2d) 1, decided contemporaneously®agtal Cities On
behalf of the majority, Chief Justice Laskin observed:

"...more [should] be said here [about] the provincial submission [that] since the cable
distribution operation wakocally situate andimited in its subscriber relations to
persons in Quebec it wassentially a locavork or undertaking within provincial
competence... The fundamental question is not whether the service involved in cable
distribution islimited to intraprovincial subscribers that it is operated by lacal
concern but rather what tiservice consists aof. Divided constitutionatontrol of

what is functionally annterrelated system of transmitting and receiving television
signals, whether directlyhrough air waves orthrough intermediateable line
operations, not only invites confusion but is alien to the principle of exclusiveness of
legislative authority, a principle which is as much fed by a sense of the constitution as
a working and workable instrument as by a literal reading of its words." (at p. 9)
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The combined effect cfommunicomp DateCaptial CitiesandDionne demonstrates that
federal jurisdiction over the mechanical aspects of a broadcasting undertaking includes not only
transmitter and receiving apparahug also encompasses cable operations which, through local
works, arefunctionally connected tanterprovincial undertakings tthe extent that such
operationautilize broadcassignals. Wher¢he service provided is broadcasting, even if, as in
Dionneonly a small percentage of programming redcdis off air transmission, then the entire
system, including the local element, is subject to federal control.

Similar reasoning has been invoked to determine jurisdiction over content, although it may be
arguablehat thereexists agreater degree gfidicial responsiveness to localized concerns. In
1973 inRe C.F.R.B. and A.G. f@anada [1973] 3 O.R. 819, the Ontar@ourt of Appeal

ruled thatfederal jurisdiction in relation to radio communications was restricted to the
physical system but subsumed regulation of content on the basis that:

"...it would be fiing in the face ofall practical considerations and logic to charge
Parliament with the responsibility for the regulation and control of the carrier system
and to deny it the right to exercise legislative control over what is the only reason for
the existence ahe carriersystem, i.ethe transmission and reception of inteiled
material." (at p. 824)

Identical sentiments were expressed by a majority of the Supreme CGagital Cities:(at
pp. 15-16)

"... Nor can the contention that Parliament cannot regulate program content but only
the equipment or machinery be accepted... To put the matter in another perspective,
it would be as if an interprovincial or international carrier of goods could be licensed
for such carriage but withodederal control of whatmay becarried or of the
conditions of carriage. Thsubmissioramounts to @enial of any effective federal
legislative jurisdiction of what passes in interprovincial or international communication
... Programme content regulationimseparable from regulatintpe undertaking
through which programmes are received and sent on as part of the total enterprise.”

However, federal jurisdiction over the content of radio communications while extensive is not
exclusive. InAttorney-General of Quebac Kellogg's Company of Canaq4a978), 19 N.R.

271 amajority of the Supreme Court of Canada sustained a Quebec law prohibiting the use of
cartoons in advertising directed at children in any media. The Court characterized the 'pith and
substance' of the enactment as consumer protection, a matter falling within either 'property and
civil rights' in the province ottocal and privatenatters'. The impact upon broadcasters was
regarded as merely incidental since, in the opinion of the majority,

"... this regulatiordoes noteek to regulate or to interfere with the operation of a
broadcast undertaking. In relation to the facts of this case, it seeks to prevent Kellogg
from using a certain kind of advertising by means.. The fact thatkellogg is
prescribed from using televised advertising may, incidentally, affect the revenue of one
or moretelevisionstations but it doesot change the true nature of the regulation...
Kellogg is not exempted from thepplication of restriction upon its advertising
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practices because it elects to advertise througkdiumwhich is subject to federal
control..." (at p. 286)

The implications othe Kellogg'scase have not been fully explored. Since the law in question
was directed to advertisers andt to thebroadcasting undertakingself and since the
prohibition against advertising applied irrespective of medium, it was perhaps relatively simple
for themajority ofthe Court toconcludethat thelaw did notimpair broadcastinger seas a

federal instrumentality. However, the decision may be interpreted as presaging a greater judicial
toleration, or at thevery least acknowledgement, tife local interests implicated in radio
communications.

The reach ofederal jurisdiction in relation to radio communication may be summarized by the
following propositions:

1. According to theRadio Referenggurisdiction is derived fronthe power in
relation toboth the 'peace, order ant gagalvernment of Canada' and to inter-
provincial undertakings. A succession of cases have confirthed the
combination of these two bases of authority may be sufficient to embrace all facets
of the technical aspect of radio communications.

2. Any use of a signal which is under federal jurisdiction will support the assertion
of federal competence in relation to the entire activity.

3. Federal jurisdiction extends to regulation of content although in this respect, the
Kellogg'scase would appear to indicate thairavincemay exert alegitimate
effect upon content if such impact is characterized as incidental. This concurrent
authority would, ofcourse, be subject to the operation of the doctrine of
paramountcy.

(b) Provincial and municipal jurisdiction

Since theRadio Referengehere has been no serious challenge to exclusive federal authority to
license and regulate users of the ralemuency spectrum to avoid interference between
individual users and between Canada atie@r countriesLicensingauthority in this respect
includes television broadcasting stations and, as well, cable television broadcasting undertakings
(even those which limit antenneception to signals originag within the same province). While
jurisdiction over broadcasting contasf to a certairegreefunctionallyconcurrent, federal

control over the physical broadcasting apparatus has been regarded as exclusive.

The exclusivity of federal constitutional authority should not, however, be construed as a denial
of the existence of compelling local irgsts, both provincial and municipal. While broadcasting
undertakings clearly possess economic and cultural dimensions justifying provincial regulation,
with respect to thehysicalapparatusmunicipalconcerngmay be evemore prominent. As
observed earlier, the erection of radil@mmunication facilities directly impinges upon the
recognized capacity of municipalities to regulate local commercial activities, to protect the health
and safety of its residents, to stipulate land use and maximize property values, and to generate
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revenue to be applied to locplurposes.While the integrality of the technical facet of
broadcasting and its national and international dimension militatavour of centralized
jurisdiction, complete preclusion of the expression of provincial and municipal interests in certain
phases of radio communication would resuthia erosion of thexercise of constitutionally
vested authority and create an imbalance in the federal/provincial distribution of power.

Section 92 of th€onstitution Act, 186¢ontains certain provisions which would, at first glance,
support local claims to regulation. Of these provisions the most potentially significant are:

1. s. 92(10): Local Works and Undertakings
2.s.92(13): Property and Civil Rights
3. s. 92(16): Matters of a Local or Private Nature.

While these sections describe provincial grants of legislative authority, they are also material in
terms of the powers afforded to a municipal corporation. Since a municipal corporation exercises
its jurisdictionthrough a delegatiorrdm the provincial legislaturgand is restricted in the
exercise of suchowers by the terms ¢fie enabling provincial legislation) municipal by-laws
purporting to regulate radio communication undertakings proceed from the same constitutional
source as provincial legislation addressed to radio communications.

Of the constitutional provisionsoted above, sections 92(18hd 92(16) are of greatest
relevance. While section 92(10) conceivably supports provincial, and by implication municipal,
authority in relation tghysicalapparatus, itsitility has been greatlsestricted, if not wholly
eliminated bythe Radio Referenca whichthe Privy Councilrepudiated the notion that the
receiving apparatus could be characterized as a 'local work':

"The argument of the Provinaeally depends ormmaking ... a sharp distinction
between the transmitting and the receiving instrument. In their Lordships' opinion this
cannot be done. Once it is conceded, as it must be, keeping in view the duties under
the convention, that the transmitting instrument must be so to speak under the control
of the Dominion, it follows in their Lordships' opinitimat thereceiving instrument

must share its fate. Broadcasting as a system cannot exist without both a transmitter
and a recefer... Thesystemcannot belividedinto two parts, eaclindependent of

each other." (at pp. 85-86)

In contrast, the broad grants of legislative authority effected by sections 92(13) and (16) afford
a more fruitful source of competence. The combination of these two heads of authority empower
local governments (both provincial and municipal) to regulate a wide variety of matters such as
land use,commercial activities, health, safety and private rights, all of which are implicated in
the physicalpparatus of radicommunication. And in this respect, it is significant that no
decision has yet been rendered thg SupremeCourt of Canada which determines the
relationship of sections 92(13) and (16) to the physical apparatus of radio communication in any
context other than that at issue in BRedioReferencétself. Consequently, while the range of
federal power may be discerned with relatively little difficulty, the nature and extent of municipal
competence is less clear. The paucity of litigatimy be explicable abe product okeveral
factors: a lack of understanding on the part of all parties as to their respective rights under the
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present constitutional framework; and, as a corollary, a tendemegact topolitical, rather
than legal, solutions to resolve jurisdictional uncertaitity.

However, the preceding discussion isinéénded to suggest that either municipal or provincial
authorities have completely abdicated any claims to regulatory competence in relation to radio
communicationsWhile most of thefederal/provincial controversies have been addressed to
content (and therefore willot befurther considered) the advent of CATMs prompted a
reconsideration of the strength wiunicipal interests in regulation gbhysical apparatus.
Technological developments coupled with recent trends of judicial interpretation may therefore
be relied on to support an enlarged basis for the assertion of local jurisdiction.

As a preface t@ny discussion othe scope oprovincial andmunicipal authority it isfirst
necessary to locate tRadioReferencen the context of general principles of constitutional law.
Althoughthe question posed to both the Supreme Court and the Privy Council concerned the
respective jurisdictions oboth federal and provincial governments in relation to radio
communications, both courts perceived that the criterion of jurisdiction was that of aspect. As
observed by Anglin, C.J.C.:

"Dealing withthefirst questionthe most important thing to observe would seem to

be its subject matter. It does not concern the rights of property in the instruments used
for communication, their ownership, or civil rights in regard to them. In other words,

it is "radio communication'that is dealtwith by this questionyather than the
instruments employed in making which are alluded to merely incidentally." (at

p. 866)

In other words, the effect of this and subsequent decisions is not necessarily to confide the entire
factual subject matter of radio communication to Parliament but merely the radio communication
elements of the enterprise.

Parenthetically, it is worth observing that the possibility oéain level of provincial regulation

of federal undertakings had in fact been anticipated in 1905 Brithe Council inToronto

Corp. v. Bell Telephone Co(referred to previouslyWhile the Privy Council held that the
Company was entitled as of right to enter upon the streets and highways of the city to construct
conduits, lay cableand erect poles, it wasoted that aertain authority (albeit contingent)
existed in the municipality:

"[to] give the Council a voice in determininthe position of the poles istreets
selected by the Company and possibly in determining whether the line in any particular
street is to be carried overhead or underground.” (at pp. 60-61)

Sinceradio communications as interprovincial undertakings are not, therpérsssimmune

from the operation of provincial laws, the application of conventional principles of constitutional
interpretation would appear to dictate fbbowing tentative conclusions. First, in a negative
sense the primary restriction placed upon localiedrol by theRadio Referenceelates to the
capacity of either a province omaunicipality toenactlawsdirectly affectinga broadcasting
undertaking. Such laws would obviouslydd&a viresin inception. Secondly, in an affirmative
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sense, federal broadcasting undertakings will be subject to provinciahamdpal laws of

general application unless the effect of such laws is to 'sterilize' the undertakings, and, even more
significantly, in theory, local authorities ought to be able to regulate a broadcasting undertaking
if the legislation represents a legitimate exercise of a head of power contained in section 92 and
if the impact upon the 'broadcasting' aspect of the Federal operation is merely incidental. In such
a case the operation (as opposed to the validity) of the law would depend upon the existence of
potentially conflicting Federal law.

The line of demarcation between federal and municipal authority would therefore be determined
by an analysis ahe interests implicated in any enactment: that is, is the subject matter in pith
and substance 'radio communications' does the subject matter relate to the
non-communication aspect of a radio communication undertaking. The distinction is one simple
to express but difficult to apply as a brief examination of cases concerning municipal regulation
of radio communications reveals.

For purposes of andlg convenience, cas@svolving challenges tohe validity of municipal
by-laws directed to or incidentally affecting physical apparatus may be divided into two groups:
those in which regulatiorelates to theiability of the business enterpristose inwhich the
regulation is addressed to the physical facility itself.

llustrative of the first group is the decision of the British Columbia Court of Appd iRublic
Utilities Commission and Victori@ablevision et al(1965), 51 D.L.R. (2d) 716.

Pursuant to section 10 of tRiblic Utilities Act R.S.B.C. 1960, c. 323, tiublic Utilities
Commission served a demand on cable televigpmrators focertain information related to
subscribers, history of operations and subscription rates. All companies refused to divulge the
information alleging immunity from provincigurisdiction. The BritishColumbiaCourt of

Appeal accepted the argument of the companies. Applying the reasothieqrRaidio Referenge

the Court characterized tloableoperation as an integral component of 'broadcasting' and
concluded:

"If the cables and rentals paid by the customers were subject to provincial legislation,
then thelegislature couldestrict the right conferred by tl@ominion. ThePublic

Utilities Act, if applicable, would impose restrictions upon the respondents as follows:
to furnish adequate servicept to abandon a serviceithout permission to the
Commission, to obeyrders of theCommission, to furnish information to the
Commission, not tdegin consuction or operation without a certificate dblic
convenience and necessity fraime Commission, to chargeates fixed by the
Commission, suckections even if applied to cables and rentals only, opestate

upon the antennae to such extent as to invoke the comments of Lord Porter, "but can
you emasculate the actual undertaking and yet leave it the same undertaking." In other
words, if the Provincial Legislature's purpose is to operate on the cables and rentals,
nevertheless it must affect the operation of the antennae so as to entrench upon section
92(10)(a) and therefore to enaleatwhich isultra vires of the Province and within

the exclusive legislative jurisdiction of the Dominion." (at pp. 719-720).
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The reasoning dfictoria Cablevisiorwas subsequently adoptedRe Oshawa Cable T.V. Ltd.

and Town of Whithy{1969] 2 O.R. 18 in which the Ontario High Court found that refusal by
the towncouncil to allow a cableperator to ereaquipment without a permit exceeded the
powers of the municipal corporation and was additionally an unconstitutional interference with
a federally-regulated undertaking.

Only one case exists to support pieposition that municipalities may regulate the commercial
aspects of a broadcasting undertaking, th& of City of New Westminist¢1966), 55 D.L.R.

(2d) 613 B.C.C.A)). A federally incorporated cable television company holding a Department
of Transport licence had applied for and been refused a municipal trade licence. The Company
subsequently challengéke applicability ofthe City's tradelicence by-law orthe basisthat it

was bothfederallyincorporated and, as a broadcasting undertakitgin exclusive federal
jurisdiction. The Court of Appeal sustained the by-law on the basis that, since the broadcasting
licence didnot specifically excludethe company from provinciatontrol, it was bound by
relevant provincial laws and municipal regulations concerning business operations. This decision,
which has been extensively criticized, is inconsistent with the bulk of authority and contradicted
by subsequent decisions and must therefore be regarded as an anomaly. What can one conclude
with respect tanunicipalcompetence to regulate the undertaking thrdieginsing schemes
related to the commercial aspects of physical structures? If the effect of the municipal by-law is
to prohibit the capacity dhe undertaking to engage in operations without a permit then the
by-law will be held inapplicable otthe principle of interjurisdictional immunityFurthermore,
attempted regulation of the ‘communication’ facets of the enterprise (such as rates, subscribers,
etc.) will, according td/ictoria Cablevisiorbe construed agtra vires efforts to legislate in
relation to 'radio communication'. lllustrative is the unreported decision of the Supreme Court
of Ontario (Jan. 10, 1981) @rimsbyv. Rogers Radio Broadcastingmited At issue was the

effect of a zoning by-law governing lande upon the erection of transmitting antennae and
related facilities. Inthe view of CraigJ., "...theby-law is not expresslydirected towards
regulating broadcasting and transmittfagilities ofthe typelicensed byC.R.T.C.", but is "a
general zoning by-law in which the erection of broadcasting and transmitting facilities is not a
permitted use." Since thlRadio Referenckad established exclusive federal control over radio
communications as a matter within ‘peace, cadergood government' in section 92(10)(a), the
Court concluded that "the by-law (though not void) is ineffective to the extent that it conflicts
with the proposed use by the defendant.” Ghensbydecision provides a contemporary parallel

to that of Bell Telephonansofar as itsupports the proposition thatunicipal efforts to
determinethe site ofphysicalapparatus will be suspended,fitmed as a law of general
application. By extension, a municipal zoning by-law addressed specifically to prohibit the siting
of radio antennae would clearly be invalid.

The cumulative effect of these cases confirms the description of municipal competence in relation
to regulation of thephysical apparatus provided by Peter Grant in 19AQhough his
conclusions refespecifically tothe matter ofcable televisionoperations, theinderlying
principlesappearequally applicable toadio transmitting andeceiving devices. According to
Grant?

1. A municipality cannotvalidly prohibit a federally-license€ATV operator from
commencing operation within the municipality, whether by a general prohibitory by--
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law or by setting up a licensing system which enables the council to refuse permission
to an otherwise qualified applicant.

2. A municipality, if given thisauthority by the province, can, however, Iggtsonable
restrictions on the use of its highways by CATV operators and can probably enforce
these restrictions by requirirthe operator tabtain municipal permissiorbefore
proceeding to construct his plant.

3. The restrictions permitted to be imposed on the use of municipal highways, easements
and airspace by CATV systems must be reasonably related to such matters as public
safety, traffic control, maintenance and upkeep of the highway, and perhaps aesthetic
value. The restrictions must not be unreasonable or discriminatory, but might include
such requirements as:

(a) theoverall coordination ofhe work through theupervision of anunicipal
official sothat pole erection gulant construction can take place in conjunction
with similar work by hydro or telephone companies.

(b) the prior notification and arrangement wittunicipal officials if or when
traffic is to be stopped ompeded andhe provision that this be done in
accordance with local police requirements.

(c) the posting of a bond and/or the obtaining of liability insurance to ensure that
the erection and maintenance is carefully done, and that no loss or injury be done
to thepublic, andthat whateverepairs arenecessary toestore the street to a
proper condition will be performed.

(d) safety restrictions (subject to any federal regulations on the question) requiring
cablesover streets to berainimumheight, orthatpoles be built within certain
stress or construction standards, or that electrical outlgisoperly grounded

or protected.

4. Municipal restrictions or by-laws affecting CATV operators will probably be held
to be inoperative if they

(a) affect subscriber rates or installation charges;
(b) require an operator to use municipal utility commission poles (although if no
other poles are in fact available, the operator may find himself obliged to negotiate

for their use out of economic necessity);

(c) require anoperator to seasideone or morechannelsfor municipal or
educational use, or require other programming commitments;

(d) require an operator to provide service free to schools or other institutions;
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(e) relate to the operation, management or ownership of the CATV undertaking
- e.g. requiring local ownership or financing, or requiring ownership in the cable
to revert to the town,;

(f) make municipal permissiooonditional uponthe execution of a contract
between theoperator and the municipality stipulating any ofthe above
requirements.

The case for a greater municipal role

Recent trends in constitutionaterpretation would appear to buttress provincial and municipal
claims to greatemvolvement in regulation of physicapparati,including antennastructures.
Although, as observed earlier, the SupreGmurt of Canada has yet to directly consider the
interaction of federal jurisdiction over the physical aspect of radiocommunications, and provincial and
municipal interests in the regulation dand use, development and related matters, certain
developments in fields of federabmpetence analogous to radiocommunications, suggest an
increased judicial responsiveness to local concerns.

The case of aeronautics is instructive. Since its inception, the subject matter of aeronautics has
beenconsidered to be within exclusive federal jurisdiction.R@ Regulation and Control of
Aeronautics in Canadd1932] A.C. 54 (decided four months prior to fRadio Referengethe
Privy Council heldthat aParliamentary enactmemplementingthe provisions of an international
convention on aeronautics wealid either byvirtue of the treaty power in section 132 of the
Constitution Act, 1866r as a matter related to the peace, order and good government of Canada.
Subsequently idohannessom. West St. Pau[1952] 1 S.C.R. 292, the Supreme Court of Canada
referred to 'peac®rderand good government' as the sole basis for federal competence due to the
characterization of air traffic as a subject which "goes beyond local or provincial concern or interests
and must from its inherent nature be the concern of the Dominion as a whole." (at 308) The federal
interests in regulation of air traffare both obvious ancbmpelling:the need taationalize airline
routes and tdicense interprovincial and internationehrriers. However, cases subsequent to
Johannessoexpanded the subject matter of aeronautidadlode ahost ofactivities, normally
within provincial jurisdiction, on the basis that such matters were necessarily incidental to the exercise
of federal jurisdiction. While the inclusion within aeronautics of airport location, hangars and noise
pollution is readily classified as integral to air trafficoat point, judicial interpretation expanded
the power to encompass all matters factually connected to aeronautics even if, on an objective basis,
such phenomena exhibited only a tenuous connection with air traffic. The zenith of this approach may
be detected in &ilogy of cases in which the labour relations of municipal employees working at a
federal airport}®* employees workindor a company whosenain businessvas theservicing and
maintenance of aircratf and employees of a companyse main businessvas thesale of
aircrafts®® were held to fall within exclusive federal jurisdiction.

However, the Suprem€ourt of Canada has recently drawn back from this position. In
Construction Montcalm Inoz. Minimum Wage Commissipf1979] 1 S.C.R. 754, the court held
that provincial minimumwage legislation applied tovorkersemployed by a Quebdauilding
contractor who, under contrawaith the federalCrown, was engaged in constructisork on
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runways of an international airport. While in many earlier cases "even the slightest factual suggestion
of an airplane, airport or something even remotely connected with aviation... triggered an automatic
judicial reaction against the applicability of provincial legislatidh”, Beetz J., for the majority, was
prepared to hold only that an otherwise valid provincial law would only be inapplicable to a federal
undertaking "if it is demonstrated that federal authority over these matters is an integral element of
such federal competence." The determination of which phenomena were to be classified as integral
was articulated by Beetz, J.:

"The construction of an airport is not in every respect an integral part of aeronautics. Much
depends on what is meant by the word 'construction’. To decide whether to build an airport
and where to build it involves aspects of airport construction which undoubtedly constitute
matters of federal concern... This is why decisions of this type are not subject to municipal
regulation or permission.Similarly, the design of a futurairport, itsdimensions, the
materials to be incorporated into the various buildings, runways and structures, and other
similar specifications are, from a legislative point of view [anejatters of exclusive federal
concern. The reason is that decisions made on these subjects will be permanently reflected
in the structure of thénishedproductand are such as tabve a direct effect upon its
operational qualities and, therefore, upon its suitability for the purposes of aeronautics. But
the mode or manner of carrying out the same decisions in the act of constructing an airport
stand on a different footing..." (at pp. 770-771)

In other words, thdéocation and scope déderal jurisdiction turned upon an assessment of the
relative weight of the competing federal and provincial interests.

The significance of th®ontcalmdecision consists first in the judicial repudiation of the notion
that federal undertakings constitute 'enclaves’ immune from the operatiaviotial laws of general
application. Just as courts have recognized that federal control over such matters as Indian reserves,
harbours and railways does not shield these areas from provincial jurisdiction (see gdaenattyn
Harbour Commissioneng Corp. of City of Hamiltor{1977), 1 M.P.L.R. 133Ylontcalmraises the
possibility of a similar subjection of air-traffic related activitiesowal regulation. Secondly, and even
more critically,Montcalminstitutes a more rigorougst for thedetermination of the scope of
‘aeronautics'. In dispensing with factual connection as a sufficient condition of federal jurisdiction and
concentrating instead upon considerations of interestjéhision represents shift in judicial
interpretation in favour of a more balanced view of federal/provincial relations.

Such a decision has critical implicatidios decentralized regulation of tiplysicalfacets of
radiocommunication. To a large degree the capacity of a municipality or province to regulate such
federal undertakings is contingent upon thneeaning to beattributed to the term
'radiocommunication.' The broader and more numerous the parameters of this topic, the greater the
likelihood that relevant provincial anunicipal laws Wi be held inoperativdon thebasis of the
theory of interjurisdictional immunity) or be classifiedudtsa vires. Conversely, if federal jurisdiction
is restricted to those properties of the physical apparatus which bear directly upon the communica-
tions function, a greater latitude may be permitted for the expression of legitimate local concerns.

While it is beyondthe scope othis paper toidentify with any degree of precisiomhich
attributes of the physical apparatus are essential to the communicative function and which are merely
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peripheral, some guidanoeay bederived from theRadio Referencéself andthe quality of the

federal interest&dentified thereinlf, as suggested by therivy Council,the primary rationale
militating in favour of centralized authority and against shared jurisdiction was located in the need
for a single body capable of implementing international obligations respecting frequency assignment,
spectrum management and interference, then it is evident that by analgytcalm federal
jurisdiction must be exclusive witlespect taall mattersdirectly implicated inthe efficient and
co-ordinatedmanagement of radisignals (inboth programme and non-programme uses). This
jurisdiction would therefore include the certification of operators, assignment of frequencies, antenna
siting, regulation of radiation emissions and conformity with aviation standards.

Recognition of theexclusivity of federal jurisdiction in relation tihnese matters does not,
however, completely exhaust the ambit of the technical aspects of radiocommunication. The limitation
of Parliamentary jurisdiction in thigrea to those attributes of apparanisegrally related to the
radiocommunication activity results in a relatively large area available for the exercise of municipal
regulation. For example, the federal interest in aesthetic values would seem to be negligible inasmuch
as the visual appearance of physical apparatus dogsmetallyrelate to communication capability.
Antenna heightnay beanomalous in thisespectince heightloesaffect transmission capability.
Subject to this exception it is arguable that municipal by-laws regarding the visual appearance of radio
apparatus ought to be constitutionally valid. Analogously, municipalities have strong claims to enact
certain safety-based regulatiangimizing the hazards posed by radiocommunications structures.
While such competence woultbt include structural considerationmtrinsically connected to
radiocommunications, it would arguably extend, for example, to such matters as set-back regulation
and theimposition ofthe requirement oénti-climb devicesvhere appropriateMunicipal and
provincial jurisdiction over such species of structural considerations could be supported either as an
incident of section 92(10)(a): "Local Works and Undertakings" or section 92(13) "Property and Civil
Rights."

Between these two extremes of evident federal and equally evident local concerns there exists
a region characterized by jurisdictional obscurity. It is simply impossible to predict the ultimate locus
of constitutional authority in relation to matters such as electrical safety and structural standards, in
respect ofwhich federal and provinciahterests arequivalent. Itmay well bethat insuch cases
jurisdiction is concurrent.

Conclusion

The current system is unsatisfactory for a number of reasons. First, it is characterized by a high
degree of confusion and uncertainty wiéspect to the limits of provincial control. In the absence
of any authoritativgudicial statement respectirigcal authorityover aspectsvhich are at best
ancillary totheradiocommunication function (such as aesthetics and safédfigylt questions of
regulatory competence remain unanswered. pidssibility that jurisdiction insuch areasnay be
concurrent does not wholly resolve the issue. While the recognition of concurrent control permits the
expression of localized concerns, it increases "the interdependence of the two levels of government
and therefore also increases the amount of co-operation and negotiation needed to make the system
work. Jurisdictional confusion and confrontation might well be the re'salt.”
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Secondly, and more significantly, since the current constitutional framework clearly denies the
relevance of local interests relative to certificatioropératorsantenna location and frequency
assignment, the claims of regional diversity and controlled land use continue unrecognized. Although
the rationale supporting federal exclusivity in this fieldiassailable, local concerns are of pragmatic
if not legal significance. At present, the constitutional division of authority raises the clear possibility
of incompatibility between the location of such federal undertakings and local land-use schemes.

To the degree that the present division of powers does not afford meaningful opportunity for the
expression of local concerns, a political solution may be demanded. What might be the salient features
of such a solution? In thest place,any political mechanisrmustcomply withthe necessity of
accountaibty. The need to ensugccountality and avoid confaion argues in favour of a single-tier
rather than two-tieredystem of regulation. Secondthe significance of radiocommunications to
national development and the character of the technology suggests that the responsible body ought
to continue to be an agency of the federal government.

However, in order to accommodativerse localized concernfje institution offormal
consultative mechanisnappears desirable asvay of encouragingo-operation in those areas in
which local interests are politically, if not constitutionally, significant - for example, structure location
and physical characteristics. Such a solution would have clear advantages: it would permit retention
of technicalcontrol by the central governmerallowing for the co-ordinated development of
communications systems. It would, however, ensure an avenue for the voicing of local interests, an
opportunity currently not mandated by the constitution, and thus minimize the likelihood of conflict
between the two levels of government.

While determination of the precise nature of local representation in antenna siting and structural
decisions is beyonthe scope ofhis paper, it is worthobservingthat arudimentary consultative
structure already exists in the area of airport location. Jurisdiction over airport location functionally
parallels jurisdiction in relation to antenna siting. Not only is the source of federal power in relation
to aeronautics and radiocommunications derived from 'peace, order and good government' (although
with respect to radiocommunicatioriegderal jurisdiction is additionallpupportable under section
92(10)(a)), but judicial decisions concerning the legitimacy of provincial and municipal regulation of
the physical facilities are identical in their denial of local competence.

In Johannessom. West St. Pau[1952] 1S.C.R. 692, a municipal by-law expressly prohibiting
the construction of airports within certain areas was invalidated as an unconstitutional encroachment
upon the federal power in relation to aeronautics. The principle of federal exclusivity has, however,
been extended beyond the relatively straightforward factual situation presedt#thbypessann
Re Orangeville Airport Ltd. and Careddi976), 11 O.R. (2d) 546 (Ont. C.A.), tlintario
Divisional Court was confronted with a challenge to a municipal by-law which, although not expressly
addressed to airports, zoned the area in which an airport was located as 'agricultural’. Pursuant to this
by-law, the municipality refused to issue a building permit to a private airport for the construction of
five new hangars, which had been approved by the federal Ministry of Transport. The by-law was not
declaredultra vires but inapplicable:

"This is a case where timeunicipality, acreature of the provincdas enacted by-law
which, though of general application, would with respect to buildings at an airport approved
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by the federal authority prohibit their erection. In my opinion, the by-law, thoughitret
viresperse is ineffective in this respect, and does not apply to the situation for which the
building permits are required.” (Divisional Court judgement is unreported)

The proposition that Parliament enjoys exclusive legislative power in relation to aeronautics and
that, consequently, municipal zoning by-laws affecting the use of land for aviation purposes are either
ultra vires or inoperative was recently endorsedi Walker et al. and Ministry of Housing for
Ontario (1983), 41 O.R. (2d) 9 in which tkentario Court of Appeal invalidated a municipal by-law
which, rather than burdenindacilitated the use of airports. The comparison wahtenna
location-related issues is strengthened due to the similarity of the local interests implicated.

As a corrective to the constitutional preclusion of local concerns related to airport location and
structures,formal andinformal consultative models have been implemented. \Wagpect to
aerodrome sites belonging to or leased to the Queen in Right of Canada and airports, section 4.4(3)
of theAeronautics Actequires that the Governor in Council, prior to imposing zoning regulations,
must first attempt to reach an agreement with the relevant provincial government to provide for the
use or development of the land. An informal consultative procedure is applied to zoning for land use
for airport development of locatiomot owned or operated by Transp@dnada, according to
which:

1. The applicant is required to notify the land use/land planning authorities of a proposal
to establish a certifiederodrome and to inform Transport Canada's Regional Office
of the results.

2.  When notice to thé&and use authority hagsot occurred or thapplicant has not
provided results of the notification, the Regional Office will advise the concerned local
authorities. The applicant will be advisedlo¢ intent to discuss the development with
local authorities and will be invited to participate.

3. If thelanduse authorities are opposed to dstablishment of a certified aerodrome
the aerodrome, certificate will not lesued by the Regional Office and the matter will
be referred to Transport Headquarters for resolution.

Such proceduresyhile ensuringetention of ultimate zoning authority in federal hands perdats
factointervention by local bodies and in this way achieves a partial accommodation of federal desires
to rationalize airoutesand ensure operational safety and local wishes to implement coherent land
use development.

This precedenmay serve as avaluable modefor reconciliation of federal anchunicipal
concerns irthe area of radiocommunication. Althougther, moreformal, techniques might be
considered - such as delegation, federal/provincial accords - the institution of a consultative process,
administered by federal authorities but allowing for the representation of local interests, may provide
a rational alternative to the situation produced by the present constitutional structure.
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IV. Regulation of Radio Antennae and their Support Structures in the U.S.A.

Constitutional division of authority of matters affecting radiocommunications

Pursuant to the authoritgxpressly delegated bthe United States Congress in the
Communications Act of 193%# the FederaCommunications CommissioffCC) manages and
authorizes the use of the radilequency spectrum. Thenabling provisionsontained within this
legislation permithe F.C.C., through its various authorization and control programs and rules, to
regulate the use of radio frequencies, bandwidth, signal power and direction, and sources and levels
of harmful interference. As a necessary incident to these programs and rules, the F.C.C. also regulates
certain aspects of thating, height, safety and appearance of radio antennae anduppiort
structures.

Local or municipalgovernments in the Unite8tates are vestedlith the authority to make
ordinances (by-laws) and other regulations through an express delegation of such power as set out
in the constitution of the state which the a6ty or county is located. Therebyunicipalities are
authorized to make and enforce local, police, sanitary and other ordinances which apply only within
their geographical limits, provided they do not conflict with the general laws of the state.

The policepowers® delegated tocal governments give thethe jurisdiction tomake and
enforce rules relating to the health, safety and aesthetics of buildings and structures. In the U.S.A.,
it has been an accepted constitutional princglgethe 1920's, thahcluded withinthe police
powers of local governments is the right to regulate many aspects of the siting, installation, erection
and operation of radio antennae and their support structures. Therefore, there exists great potential
for the objectives and rules of the federal government to conflict with those of the thousands of local
administrations across the country. As one might expect, constitutional and other principles and rules
have evolved to resolve these conflicts and clarify rule-making responsibilities.

Constitutional principles and rules

At the federal levelthe F.C.C. idimited to the powerswhich are expresslysetout in the
Communications Act of 192¥hd any other legislative instruments enacted by Congfess. It has no
inherent powers of its own.

Constitutionally speaking, the very existence of a federal rule or regulation does not, in of itself,
preclude lawmaking by a local government in relatiothtat subject. Ahigh level ofconcurrent
regulation is an acceptgart ofconstitutional law in the United States. Federal law is supreme or
paramount where there is a clear intention, expressa@dplied, to occupy an entirdield or a
specificaspect of regulatiof’* A clear intention may appear in the enabling legislation itself or the
F.C.C. may issue an expligtatement that, pursuantsomeenablingprovision, it is preempting
local regulation in relation to some matter. The First (freedom of expression), Fifth (equal protection)
and Fourteenth (due procegshendments tahe U.S. Constitutiofimit both the actions of the
F.C.C. and local governmernifs.
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In relation to radio antennae and their support structures, it is legally accepted that the F.C.C.
does nofully occupy and hasot preemptedjenerally thisarea of regulation. Therefore, lawfully
enacted local by-laws and other rules, which do not conflict or unreasonably interfere with existing
federal rules and objectives, may be created in relation to the location, height, aesthetics and safety
of antennae and their support structures. The pattern of regulation which has developed from these
principles now follows.

The regulatory realities

The current realities of who is regulating what in relation to antennae in the United States today
are a result of the application of the constitutional principles previously discussed, a number of legal
decisions and, to a certain extentistorical and evolvingattern of regulatiomvhich has been
accepted by all concerned as a reasonable and legitimate use of federal and municipal power.

(a) The powers of the federal government

() Interference management
Legal precedent, decided overnamber of year§® has establishiéxht managing
interference to and from radio devicesklusively withinthe powers of théederal
government. Local ordinances which require radio operators to cease operation or pay fines
due to interference are inoperative.

(i) Location of antennae and their structures
The Federal Communications Commission does not assign or select the location for radio
antennae - other than for its own. The Corsiois does either issue or deny a construction
permit and/or licence. This permit amounts to federal authority to locate an antenna up to
a certain height at a particular geographical locafibn.
The enabling provision which givéise F.C.C. its discretion to grant or deny a permit is
couched in extremely wide terrtfS.  The scope of this provision gives the Commission the
authority to site onot site in thepublic interest generallyTherefore, rules anpolicies
which go beyond the scope of spectrum management can be developed and applied.
Under current policy, construction permits are denigér(alia) on the following grounds:

(1) the radio signal canngdractically orlawfully be co-ordinated withother ratio
spectrum users

(2) the environmental impact of the siting is not in the public interest (to be discussed)

(3) the siting of the antennae or support structure is not in accord with municipal or state
zoning or other laws

(4) the antenna or support would constitute a hazard to air navigation (to be discussed)
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(i)

(iv)

(v)

It is not certain whether the third ground for refusing a construction permit is based upon
a constitutional limitation or upon a long-standing deference to local planningldais

that foranyparticular application, the F.C.C. could preempt local ordinances prohibiting
or restricting the use of a site foradiocommunicatiotower but that ihas ostensibly
refused to do s&°

For broadcasting undertakings the current authorization process ensures, plutdiegh
notice and 'petition to deny' procedures, that competitors to an application or the affected
municipality will raise a conflict with zoning ordinances, if such exfts.

Height of antenna and support structures

The F.C.C. does noegulate théneight of antennae or their support structures except in
two respects. First, the Commission will engbwe height is the correct or minimum height

to assure that the signal will correspond to the intended coverag&®area. Second, as
previously stated, applications whichpose a danger tair navigation will require
amendment or be denied.

Co-location of antennae

At the federal levelhere exists a genenablicy whichstates that theharing ofsupport
structures or site is a desired objective. Beyond this, the F.C.C. can refuse a construction
permit if a proposal threatens air navigation and an antamaldcated nearby is
reasonably available to the applic&ft. It appears to be settled policy that the Commission
does not, and possibly cannot under current law, order tower or site sharing.

Environmental impact

The Federal Communications Commission is responsible for a multi-stage assessment and
justification process which creates onerous study and information requirements for both the
applicant and the Commission itséff.  The process is so onerous that upon every occasion
when the eight preconditions under the regulation teen triggered, iall but two
instances in the past thirteen years, the applicant has withdrawn the application or amended
it so that an environmental assessment was no longer retitiired. The eight preconditions
which trigger the process involve situations where the antenna proposal will: be located in
a designated wilderness area;ld&ated in a designatedldlife preserve; affect historic

places orstructures registered, or to be registered, inNthtonal Register of Historic
Places; be lotead in a floodplain; involve site preparations which will significantly change

the existing surface features (i.e. drain dhadtlands); be located in a residential area and

be equipped with highntensity lighting; expose workers or the public to radio frequency
emission levels which exceed ANSI STD C95.1-1882; and, in addition to the above, the
F.C.C. itself may determine that a major environmental impact is likely and an assessment
is therefore necessary.
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(vi) Safety regulation

(vii)

(viii)

There areonly two areas where the F.C.C.dgectly involved inthe safety aspects of
antennae installation ooperation. First, through itenvironmental impacprocess
(discussed above) the Commission will notrapgp applications which will cause the levels

of electromagnetic energy to which workers or the general public will be exposed to exceed
current ANSI standard C.95.1-1985. (Thar@aission is currently reconsidering the extent

of its involvement in this are@® )

Second, under Part 17 of the F.C.C. Riits, and pursuant to the authoritfféalé¢hal

Aviation Act the location, height and radio interference potential of new radio installations
are reviewed to ensure that the proposal will not be a hazard to air navigation. Assessment
of the potential for obstruction to air traffic is performed by the Federal Aviation Authority
(F.A.A), but it is the F.C.C. which controls the issuance of the construction p&mit. The
F.A.A. regulates obstruction marking and lighting to enhance the day and night visibility of
antenna towers.

The Federal Communications Commission does not regulate the structural adequacy (from
an engineeringstandpoint) of antennatructures, nor does itvolve itself in the
construction procegser se

Aesthetics

The F.C.C. does nalirectly regulatedhe appearance of a structure or the aesthetic state
of the antenna site. Th@ommission's environmental impgatocess willinvolve an
assessment of the visual impact of antenna proposals in a few limited circumstances.

Express preemption of local regulation of antennae

In two instances the F.C.@as recently expressiyreempted, to dmited extent,local
ordinances affecting radio antennae and their support structures. ThHddimsbrandum
Opinion and Order in PRB%° preempts all local ordinances which effectively prohibit or
significantly inhibit amateur (ham) radiocommunications. Amateurs in the U.S.A., through
the American Radio Relay League, requested federal protection from such things as overly
restrictive height limitations, unreasonably expensive application fees and expensive and
time consuming zoning varianggoceduresThis preemption was applied in a recent
judicial decisio®’ and substantial costs were awarded against a municipality which acted
in defiance of the new preemptive statement.

The second preemptive statememwbolved local regulation of Television Receive Only
(TVRO) satellite dishes which citizengere attempting to erect on their propéerfy.
According to this statement, an ordinandaich unreasonabliimits or preventssignal
reception igoreempted and of no effect if satellite dish antennae are being singled out in a
discriminatory manneil herefore, municipalities may not create location, height, diameter
or shape rules which effectivefyreclude or restrict thsiting of andreception to these
antennae.
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(b) The powers of municipal governments

In the United States the authorization processes employed by municipalities to regulate antenna
systems differ little from those used to control the health, safety and aesthetic features of buildings
and other structures locateathin their boundariesThose whawish toconstruct or erect an
antenna must apply for a building permit and the structure is regulated in accordance with existing
ordinances. If the antennanst expressly permitted ithe desired area, application for
variance can be processed. This may involve an application fee, public notice and a public hearing.

While few municipalities currentlyegulate antennae in a comprehensive manner, ordinances
concerninghefollowing aspects of their siting, safety and aesthetics do exist and appear to be
constitutionally valid.

() Location of antennae and their support structures

Municipal ordinances can and do regulate shiemng of antennae artdwerswithin their
jurisdiction.

(1) Antenna moratoriums - it would appear to bdegally permissiblefor local
governments to enforce a temporary moratorium on antenna installations as long as the
ruling is legitimatelycreated toachieve a health or safety objecti¥eLong-term or
permanent prohibitionikely are unconstitutional otoo restrictive of competition to
withstand legal challenge under anti-trust law.

(2) Zoning control - local governmentmay zone for antennae and theiructures. In

other wordscommercial antennamay beprohibited in residentiadreas. Also, antennae

farms can be created ammhd dedicatedexclusively tothat use. In both cases, the
municipality must consider applications for variance if an applicant wishes to locate in an
area where the antenna woulot conform to zoned uses, but, if the local administration

does not wish to vary the ordinance and the antenna can be accommodated elsewhere the
requestedsiting can be denied. As previously stated, the F.C.C. may preempt the zoning
ordinances foany particular applicantbut such action would require susttong and
compelling national interéé€t that it is never or almost never done.

(3) Co-location of antennae- a few ordinances have gone far to force the use of antenna
farms; to require applicants to locate new antennae on existing support structures and cause
applicants for new towers to construct structures which exceed their own requirements (so
that other antennae of future applicants can be reasonably accommodated). Such regulation
appears to be valid dong as exceptions to the ruledl be grantedwhen technical
problems will not reasonably permit such co-location.

(4) Set back- the actual placement of the antenna or support structure on the site is fully
within the control of the municipal government as long as the radiocommunication functions
of the station are not unreasonably impaired or prevented. When such is the case, set back
ordinances usually permit alternate siting arrangements on an individual casé' basis.
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(ii)

(i)

Height of antenna and support structures

Local administrations in the United States may control the height of radio antennae so long
as they do not restrict theeight beyondhat expresslyauthorized by the F.C.C. As
previously stated, the F.C.C. authorizes the minimum height necessary for the radio service
to function properly. Ithe federal regulatiomloes noexpressly stipulate a height, (i.e.
satellite dishesaand amateur installationghje local restrictions shouldot impair the
operative capacity of the statiéfi.

Safety regulations

Local regulation othe safety of radio antennae and their support structures is extensive.
The principal areas of activity are as set out below:

(1) RF energy exposure limits- the exposure dfitizens orworkers to electromagnetic
energy is a matter which can be regulated by federal government and by both local or state
governmentsWhile local rulescannot authorize exposureich are prohibited by the
F.C.C., they can and dset exposurémits which are more restrictive or stringent than
those of the federal governmétit.

(2) Structural adequacy - the construction of new radio antersugpport structures or
towers is almost exclusively under the control of local and state governments. The structure
design, building materialand engineeringtandards arwithin the control of thdocal
government where the structure is to be eretfed. When additional loading is to be added
to an existingstructure, be it aommunicationtower or abuilding, it is the local
administration again which is in control.

(3) Construction safety- municipal governments in co-operation with state administrations

are responsibldor such things asvork site safety, electrical connectidfts and the
inspections necessary to ensure that all engineering requirements and work safety rules are
observed.

(4) Site security - in addition to requirementsget by thefederal government to avoid
exposure of workers or the public to certain levels of RF radiation, local governments often
request such things as fencing, sign posting, intruder alarm systems and anti-climb devices
(for the tower) be added to the proposal.

(5) Site size- when tall antennagre constructedpcal administrations oftedictate the
minimum dimensions of the site size so that falling iceatarid from the tower will not land
upon surrounding structures. Sge requirements shouftbt beused in ameans to
exclude certain antennae from residential areas (i.e. amateur and off-air TV towers).
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(iv) Aesthetics

As long as an aesthetic treatment daes impair radiocommunicationgnd is not
unreasonably demanding or expensive in relatioth&ovalue ofthe particularadio
installation involved, a municipality can require the following action:

(1) Design of support structure- not only can a local government dictate the engineering
standards and design of a support structuoatselect one type of structure over another
based upon visual impact featut®s. Particular construction materials can be required on
the same basis.

(2) Colour of antenna or support structure - local administrations can require that certain
antennae and thesupport structures h@minted coloursvhich make them more visually
unobtrusive or aesthetically pleasifg. Of course, painting and marking requirements could
not conflict with F.A.A.obstructionmarking when such iequired. Amunicipality may

also forbid certain painting if used to create a billboard efféct.

(3) Screening/landscaping this in an aesthetic treatmemhich isoften demanded by

local ordinance$or certain antennenstallations when sucére locatedrery proximately

to residential population. Parabolic disteae frequently screened by requirifigneing,
vegetation, eartheberms or roof-line architecture tessen theiwisibility. Again, such
requirements should be reasonable and should not interfere with the operation of the device.
It is not unusuafor broadcasting antennastallations to be screened at their base by
evergreen planting. Also, requirements that an antenna site be maintained on a regular basis
may be included as a condition of land use authorization.

(4) Siting requirements - one of the mostommon requirements famall antennae,
especiallythose in residential areas, is that they be sited, relative to existing structures on
the land, to minimize their visibility from the street. Many TVRO dish ordinances require
that these antennae be installed in the back yard or relative to the roof line of the rear of the
principal structure. Amateur a@nnae arérequently relegated teearyards for the same
reason. In either case, alternate siting arrangements must be available if obstructions at the
site significantly impede radiocommunication.

(v) Other regulations
Local governments, in addition to the controls afgectives already discussed, can
regulate such things as on-site parking and roads for access and egress at the site. In some

cases, municipalities may require a radio licensee to carry a reasonable amount of liability
insurance in case the antenna, or part of it, falls and damages surrounding structures.
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Conclusion

It is readilyapparent that pursuant tbeir jurisdiction to make and enforce ordinances and
regulations whichielate to the healtlsafety and aesthetics of buildings and structures within their
boundaries, local administrations in the United States regulate many aspects of antenna installation
and operation and of thesupport structuredVhile this activitymay delaysomewhat an antenna
installation and, at times, significantly add to the costs involved, the federal government's power to
manage the radio frequency spectrum is not unreasonably impeded or interfered with. By means of
such local regulation, the noxious or undesirable aspects of radio antennae are minimized where such
is reasonably possible, yet radiocommunications can be fostered and developed in the public interest.
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V. Guidance for Municipal By-Laws

The constitutional law material provided in this study confitihad thegeneral legal principle,
enunciated by the Department of Justice for Canada over ten years ago, is the law of Canada today.
That principle ighat provincial, hence municipajovernments doot have lawful jurisdiction to
create enforceable rules which relate directly to radiocommunication, but a properly framed by-law
relating only incidentally to radiocommunications, may co-exist with federal legislation provided such
by-laws do not prohibit nor unduly restrict the conduct of radio services or the operation of federally
licensed radio stations.

Following a review of: the federal legislation affecting radiocommunications; the policy created
at the federal levgbursuant to thoskegislative provisionsmany ofthe historical, practical and
technical issues involved; artie constitutional yrisdiction of the federal government over
radiocommunications, the following general principles are offered regarding current law:

(May not regulate)

(1) municipalities have no lawful jurisdiction to manailpe use of the radio spectrum.
Therefore, provincial governmentsaynot delegate power tmanage angspect of the
nature or sources of radio interference experiemgétth municipalboundaries. To the
extent that by-laws contain interference rules, they are of no force or effect.

(2) despite the issues of local safety involved, municipal by-laws may not lawfully set or police
limits onthe nature or duration of worker or citizen exposure to radio frequency energy.
Provincial occupational health and safety legislation must defer also to federal authority.

(3) local ordinances, whether genetahd use prohibitions (zoning) apecific ordinances
attempting to deal with radio antennaet@wers, areneffectual tothe extent that they
propose to prohibit theiting of either a licensed or unlicensed anteiN@. may they
require that antenna be co-located on an antenna farm or other manner.

(4) municipal rules may not expressly control or limit the type or height of an antenna system
or support structure, for aesthetic or any other purpéses.

(5) local administrationghrough eithemunicipal or provincial buildingodes oany other
means currently available, have no lawful jurisdictmrer the structuraintegrity or
adequacy of an antenna or its support structure.

(May regulate)

(1) local governments havell control overland in which legal title isvested with the
corporation of thenmunicipality. Controls over the healtlsafety or aesthetics of radio
antennasesited on such landould lawfully be regarded as private controls @and if
contained within private leases. Municipalities may designate such lands as antenna farms,
refuse to approve building permits for any other structures lawfully within their jurisdiction
and control access to the site by such leasespidwsions of such leases coultter
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(2)

3

4)

)

preferred interference protection to municipal services sited at that location and control any
other aspect cdintenna regulation denied to itemgdn to (5) above. Thenunicipality

could not create private rules which caused itself or its lessees to breach federal spectrum
management policy or federal aeronautical obstruction regulation. Local governments could
not adopt by-laws or other rules which have the effect of forcing or coercing radio stations
to locate within the designated area as opposed to some private site.

when an antenna or antenna support structure is to be affixechtwnted upon a building

or structure, which is subject to municipal land use control, a local building permit must be
secured in advance of construction or affixation. To the extent that such is reasonable and
necessary, thenunicipality mayset load, stress, elgical connection and grounding
requirements (for lightning stroke only) as such may relate to the existing structure. Such
requirements shouldot beused as aneans of preventing or discouragihg particular

choice of site.

if an antenna suppam structure is to be used for some purpose in addition to the raising
and securing of radio antennae, or if structures for a purpose ancillary to a radio station are
to be co-sited with the antennae, a municipality has zoning and building permit control over
the health, safety and aestheticshaf structures as such dotrelate to the operational
capacity of the radio system. Stated simply, when structural features are incorporated into,
or added onto, or co-sited with an antenna and support structure, which are not a natural
and necessary part of the antenna installation (i.e. production studios, scenic look-offs and
restaurantspffices, warehousestructures, etc.), those features atdject to local
regulation irrespective of the radio station. If such features would be contrary to existing
municipal planning, permission to add them can be denied.

subject to federal regulation which may dreated in the futuresafety issues such as
electrical power interconnection, grounding (lightning stroke), fire fighting and prevention
equipment (i.e. coolingpparatus), crane permits andrk site occupational health and
safety (unrelated to RF exposur@)ay beregulated through provincial authority and
provincial and localbuilding codes.Following construction, the security at the Site.

fences, intruder systems (if unmanned) and anti-climb devices), can be required locally, so
long as such requirements are reasonable in relation tmsh@f thenstallation. If an
antenna is proximate enough for an antefafiaor falling ice orotherdebris, to cause
property damage to neighbouring land holders, third party liability insurance, commensurate
to the risk realistically posed, may be required.

when an antenna (and support structure) is to be sited within, or immediately adjacent to,
an area where a strong and compelling local interest exists in the aesthetic character of the
area (i.e. residential, heritage or developed recreataeal), docal government may

require reasonable accommodations to the siting, painting or screening of the antenna and
support structure. Such can be required so long as the opeagia@ty of the radio device

is not restricted ompaired andhe cost is notinreasonable consideritige cost of the
installation. Thereforethe orientation of an antenna on its site can be controlled to
minimize its visual impact, antennae apport structuresan be painted to blend with

their background, and natural and man-made screening can be used to screen a view from
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a particular perspective. Additionally, local rules could control the display of advertisements
using satellite dishes, or other antennaaippart structures. @ourse, municipal aesthetic
treatment may not conflict with federal aviation obstruction marking or lighting.
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VI. Conclusion

This study has attempted to identify the technical, policy, practical and legal problems associated
with the establishment, and to someent, the operation of radio antennai¢hin Canadian
municipalities. Guidelines, whictry to bring some precision tthe issue ofthe extent of the
constitutional jurisdictionrcurrently vested immunicipalities torespond to these problems, are
presented in the previous section of this paper. The creation of this guidance was complicated by the
fact that ndegalcases have been decidedich go beyondhe elementary issues of jurisdictional
control over radio apparatus and over é¢is@ablishment ofadio stations. Also, most of thegal
precedent concerns orbyoadcasting undertakings. As a consequence, the guidelines are a product
of the blending othe technical, political and practicdhctorswhich appear to be relevant, as
structured within the context of general constitutional principles and trends, and decided legal cases.

It is submitted that the guidelines do identify and, if applied, will protect the legitimate interests
of the federal government and ofiunicipal administrations i€anada, except in thfellowing
respects. The current constitutional powers of municipalities do not permit them to deny the choice
of site for a radio transmitter and antenhinr do they permit local governments to require
accommodations to the height, dimensions or structural integrity of antennae or support structures
selected for a particulanstallation. Clearly, suclpowers would encroach upon thederal
government's exclusive jurisdiction over radiocommunications.

This lack of municipal jurisdiction is significant because, while the number of such has remained
few,* there have been cases in recent Canhditory where the applicant for a radio authorization
selected a site, a suppsttucture or antenna system which was clearly inappropriate relative to the
nature or character of the area where the antenna was to be |é@atedample, commercial
antennae and towers have been sited next to residential homes, agricultural land of national, economic
and heritage importance has been selected for elaborate antenna proposals and satellite TVRO dishes
have been mounted atop the uppermost parts of residential roofs.

According to the constitutional law of Canada, local or provincial governments cannot deny such
sitings and pursuant to ruleslegislativeinterpretation, théederal government canndény the
radio authorization under the existirgdio Actor theAeronautics Acfunless there exists a genuine
spectrum management or aeronautic navigation problem). Therefore, when serious land utilization
issues arise, no mechanism exists to consider them. Yet, due to the radiocommunication jurisdiction
of the federal government, accommodations of tlaisire arewithin the exclusiveconstitutional
competence of the federal government even iRiéidio Actcurrently does not provide the legislative
authority to do so.

Consideringhe lowfrequency of serious land utilizati@montroversiesvhich historically have
arisen, thefederal governmentay wish to inform municipalities ofhe full extent of their
constitutional jurisdiction and take no other action. This is not recommended as there is substantial
evidence that Canadian municipalities and their residents are becoming increasingly sensitized to this
particular land utilization issue and that the frequency and strength of local objections is on the rise.
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If the federal government elects to integrate land utilization and radiocommunication issues, the
following policy implementation issuasiust be considereddhich landuse and environmental
policiesare to beappliedWill the policies have a national or particularly local perspective? When
radiocommunication and land utilization objectives are in conflict, which are to prevail? Should the
locus of decision-making for such issues be at the local, provincial or federal level? If such is to take
place at thefederal level, should it be performed the Department o€ommunications, the
C.R.T.C.** Environment Canada or some new antenna tribunal?

It is obvious that selecting the best course of action is not a simple task. Hopefully, this study will
contribute, in a positive way, to the resolution of this growing land utilization problem.
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Footnotes:

1

Both domestic and international law define radio or radiocommunication in these terms. See:
Radio ActR.S.C. 1970 c.R-1 s.2(1) ahdernational Telecommunication Union, General
Regulations c.1 Art.1 ss.1.3 and 1.4.

While the issue is not truly within the scope of this study, it should be noted that, on occasion,
those who own and operate radio antennae have complained that municipal planning has been
undertaken withousufficientregard to thempactthe local authorizatiorprocess will have

upon the operative capacity of the existing radio facilitywilsbe explained within this project

(infra p. 7) some radio facilities are quite vulnerable to future development which can disrupt
or obstruct radio signals. When such has occurred in the past, municipal officials have not been
sensitive to the plight of the radio operator. For example, when the Ontario Municipal Board
(OMB) was holding public hearings on extensive changésetofficial planfor the City of

Oakuville, Ontario the existing AM radio broadcastingliigc{ CHWO Radio Station and CIMR
Community Broadcasting) attempted to tender evidence about the resulting disruption to their
signal, but their evidence was ruled out of order. The OMB chairman stated that only land use
planning issues would be considered. The general facts surrouth@ramendment of
Oakville's official plan can be found iRe Oakville Planning Area Official Plan, Amendments

28, 31 and 321979), 9 O.M.B.R. 412.

For examplethetechnical, legal and political issues whalrround the siting and operation

of an external (off-air) television receiving antenna, pale in significance to those related to the
broadcast antenna and support structure which is needed to transmit an appropriate television
signal. If the broadcaster is a member of the @&8e&visionnetwork, certain of thesssues

may take on more significance.

Both transmitting and receiving antenmaay bedirectional. In Canada, ov&0% of the
transmitting antennae used for AM radio broadcasting have directional properties. An example
of a directional receiving antennatiee yagi type used for off-air colour TV reception. It
resembles a flat fish-bone like structure.

The term interference has specific technical meaning. As employed here, however, it means any
significant disruption to radiocommunications or to the operation of certain non-radio devices.

The Department of Communications authorizes such things as frequencies, bandwidth, type of
emissionpower,antenna properties and heigieizhnical standardsr radio equipment and
operator proficiency.

One thousand cycles or hertz is one kilohertz (kHz), one million hertz is one megahertz (MHz)
and one billion hertz is one gigahertz (GHz).

Citizen Band is also called General Radio Service (GRS). The range of CB or GRS is between
60-80 km which is in part due to severe power restrictions.
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The categorization Municipal Service is not an internationally recognized service designation.
It is used here to include all municipal-type services whether offered by a municipal, provincial
or federal government. The servigesluderadio services for detention centresjergency
response, government administration, hospitals, parks, police, public works, museums, nursing
homes, schools and universities, and utilities. Such seraigesimostnvariably of the
land-mobile type.

By use of a satellite the distance across the surface of the earth can be up to several thousand
km, but the absolute distance in space is almokmited. For example, when Voyager 2
transmitted information about the planet Uranus, its signal travelled nearly 3 billion kilometers.

Radio Astronomy has been used to receive idmals fromguasardillions of light years
from earth.

For guyed towers, sizes less than 50% of the height of the tower can be used but the cost of the
support structure rises dramatically due to engineering difficulties.

A recent application from CFGM radio in Richmond Hill, Ontario to locate a directional AM
broadcasting antenna in Beamsville, Ontario involves 8 towers and requires 80 acres of land.

An excellent example of this situationNunt Royal Park in Montreal. To getity-wide
coverage, TV broadcast transmitterastbe atop that mountain.

For largeowers the partmust be transported in sectioassembled &he site and erected
with a craneWhile sometowers are brought intisolated areas and erected with the use of
helicopters, due to the costs involved this is for exceptional circumstances.

For the reasons cited above, high ground proximately located to the TransCanada Highway was
chosen for much of the route of the first series of microwave relay stations across Canada. As
a general rule, those who wish to construct transmission facilities would not acquire a site if the
public roads werenerely proposedor the area as no authority could be used to force the
construction of the road if bbcal government objected tihe proposed location of the
transmitter.

In some circumstances tbemmon law of nuisanceay offer protection for broadcasting
undertakings which suffer interference when power lines locate so as to spoil the reception on
transmission of their signals. S&or-Video Services Ltd. v. Ontario Hyd{p978), 19 O.R.

107 (Ont. H.C.). In addition to the concerns discusseve, those with powerful transmitters

are considering the implications of recent legal precedent invalgimgplaints by local residents

about the smell and dust from a piggery in New Brunswick. I8tiieran Casedamages were
awarded against a pig farmer despite the fact that he had been carrying on his operation long
before the surrounding area became residential in nature. Radio operators are concerned that
the safety level of the RF emissions from their transmitters, or the interference they may cause
to radio and non-radio devices, may be similarly challenge¢ddse who move in around them.
SeeDesrosier et al. v. Sullivan and Sullivan Far(i986), 66 N.B.R. (2d) 243 (Q.B.); aff'd
(1986), 76 N.B.R. (2d) 271 (C.A.); leave to appeal to S.C.C. refused June 1, 1987.
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For example, another communication tower located nearby will often cause ghosting and other
interference problems for TV reception. Controlling for such problems can be expensive and
involve the cooperation of those in control of other radiocommunication systems.

Special circuits can be added, in some cases, to permit closer placement of AM stations but this
can be difficult and costly.

The cost of thigh intensitywhite lights can be in excess $£0,000.00 each and it is very
expensive to maintain painted obstruction markings once an antenna structure is erected.

Those whowish to sitelarge, expensiveadio facilities tend tofollow the 'path ofleast
resistance' when acquiring antenna sites. Therefore, land use regulation problems are avoided
where it is reasonably possible to do so. For exarophEL is currently acquiring sites for

a cellular corridor between Windsor, Ontario and Quebec City. Antennae located in rural areas
will be up to 95meters tall. The company has adopted a policy of applying for permission to
construct(building permit) fromthe local governmenfor each site they have arranged to
purchase or lease.

Satellite teleport aadioport facilities are being constructed by Telesat Canada. They involve
co-location ofmanysatellite antennae and satellite servidagically, teleportinstallations

involve between seven to ten parabolic dishes, sized from 1.8 to 10 meters in diameter, mounted
upon the roof of avarehouse-likestructure. It isthis warehousevhich is under local
jurisdiction and by-lancontrol. Currently five teleport and ten radioposites have been
constructed by Telesat. They are within major metropolitan areas.

For AM broadcasting towers, the entire structure is the antenna.

Much of thematerial concerninghe types and uses sfipport structures is taken from
information provided at a half-day seminar entitled "The Design of Communication Towers and
CSA Specification S37-M865ponsored by theommunicationdirm of Leblanc & Royle
Telecommunications Inc. and held in Ottawa on 25 June 1987.

The support structures for cellular radio corridors and for microvedese systems often follow
this pattern and site guyed towers in rural areas and self-supporting ones in urban locations.

The new antenna (two UHF-TV channels) added last summer to the self-supporting tower atop
Mount Royal in Montreal weighedinetons. Itjoinedtwo VHF-TV antennae and four FM
antennae on the same structure. FM antennae may weigh up to 3,000 pounds and coaxial cable
can range between fifteen to thirty pounds per linear meter.

It is not unusual for microwave towers which are sited at the downtown location of a telephone
company to be made afoncrete forthis reason. InBritish Columbia, when residents
complained about a microwave tower planned by B.C. Tel, the utility installed the antenna into
a sculpture-likestructure, sited it on hillside,and permitted a local church évect a cross

upon it. Aesthetic factors are another reason why the CN Tower is made of concrete.
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See: "Flat Satellite Aahna Developed'Signal MagazingVol. 4 No. 2 June/July 1987 (at p.
38). This antenna uses a foam core design to collect the signal.

Certain parabolic dish antenmaay have tancrease in size ithe future as more and more
satellitesare placed in geostationary orbit around the eartlkefrbital positions become

more congested, interference problems may develop which will require larger dishes to collect
more of the desired signals.

Cellularphones were first introduced into Canadauty of 1985 byCantel Inc. and Bell
Cellular. Atthetime of writing, Cantel serves 21 Canadian cities, is workingvancellular
corridors and plans to offer cellular service in Halifax by November of this year and in Winnipeg
next year.

Currently, cable T\bperators inCanada have at least threatellite dishes sited on their
property. One for each of the 'birds’ with Canadian TV programming on them, ANIK C-3 and
ANIK D-1, and a third to receive programs from an American satellite.

This phrase has been employed because itdidseen settled as to whether MDS, which does
not transmientertainmenservices, amounts to broadcasting or should be given another radio
service designation.

Some are calling this new service "cable in the sky".

An MMDS undertaking is currently being installed in a rural area of Quebec pursuant to a joint
DOC-Quebec Ministry of Communications agreement. Neavork Newsletten/ol.7 No.22

15 June 1987at p. 6). This proposalinvolves the simultaneous transmission of four
entertainment channels from one transmitter site.

The Department of National Defence has of the most radio spectrum allocated and assigned to
its use than any other user, public or private, in Canada.

The sovereignty issue referred to hertheslegal jurisdiction tocontrol theflow of radio
transmissions across our borders. Without an authorization process, which can be granted and
rescinded, th8ow of commercial informationvould be venydifficult to control. TheClyne
Committee Report(Department of Communications, Consultative Committee on the
Implications of Telecommunicatiorfer Canadian Sovereigntylelecommunications and
Canada Minister of Supply an&ervices, (Ottawa: 1979) contained many concerns about our
ability, legaland otherwise, to control tlilow of computer data across our borders. As an
aside,one sovereigntyssue whichthe currentiRadio Actdoes not responib, involves the
transmission of inteligence using frequencies significdmgier than those of the radio portion

of the electromagnetic spectruBnquiries already have been receivadubut licensing
requirements for such communications systems Rdwio Actis tied toradio technology and

offers no control over such means of communication, unless it was causing interference to radio
users.
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On a number of occasions in the past, spectrum managethelats have been used to achieve
public policy objectres related to creating and fostering a natiorvork for radio and
television broadcasting. For example: frequencies were juggled and reassigned during the early
years of AM radio to give the national broadcasting system the choice frequencies; signal power
freezeswereemployed to favour publigver private, broadcasters; and sigg@htourrules

were created to foster the introduction of radio and television into areas which did not promise
a healthy market for private broadcasters.

There is explicituthority to enter into international agreementbath theDepartment of
Communications Ac(s.5(i)(f)) and thdRadio Act(s.8(l)).

TheDepartment of Communications Asection 5(2)provides authority for intra-national
agreements.

The dedication of resources to spectrum management by DOC is substantial. For the fiscal year
1985-86, 44.5nillion dollars andB72 person yeansere deployed for this purpose. Costs were
recovered through radio licence fee revenues.

R.S.C. 1970, c.R{hs amended) Statutory authority for spectrum management functions can
also be found in thBepartment of Communications ABroadcasting Acand theTelegraph

Act Many spectrum management functions relate to providing support to legislative programs
contained within th&isheries ActNational Transportation AcCanadian Merchant Marine

Act, Aeronadics Act Arctic Pollution Control ActSt. Lawrence Seaway Administration Act
and theGas and Petroleum Production and Conservation Act.

General Radio Regulations, Part C.R.C., c.1371.General Radio Regulations, Part, Il
C.R.C., c.1372Radio Interference RegulationS.R.C., c.1374Radio Operator Certificate
Regulations SOR/78-244., and tHerivate Receiving Antenna Construction OrdérR.C.,
€.1373. (There are also a number of schedules made under the regulations.)

The Department uses about tdifferent types ofpolicy and guidancelocumentscalled
policies, procedures, standards, rules, specifications, bulletins, circulars, equipment lists, system
plans and manuals.

As is true for every other aspect of broadcast regulation, broadcasting antennae tend to receive
far more attention than all other antennae sited for radiocommunications. In actuality, less than
two percent of all licensed antennae sited in Canada are related to broadcasting undertakings.

Broadcasting undertakings include AM and FM radio, VHF and UHF-TV and cable operations.

The CRTC may not grant a licence underBheadcasting Actinless the applicant has been
issued or is about to be issued a TC & OC. Beeadcasting Actsection 22(1)(b). The CBC

is also bound by the precondition ofaid TC & OCfor its broadcast undertakings jaer
section 30(3) of thBroadcasting ActThe CRTC is, of course, the Canadian Radio-television
and Telecommunications Commission.

60



Canadian Municipalities and the Regulation of Radio Antennae and their Support Structures

a7

48

49

50

51

52

53

54

The control ovespecific licensees is clarified Isgction 4(cwhich states that th#linister
may, "amend the conditions of any licence or certificate [TC & OC] where he considers such
amendment necessary ...".

The sanction foestablishing, installinggperating or possessing a radio apparatus without a
proper authorization is substantial. Section 11 provides foreaof up t0$2,500.00 or
imprisonment not exceeding one year and possible forfeiture of the apparatus involved.

It is interesting to note at this point that this is the principal enabling provision for control over
all non-broadcast antennae yet itsieent with respect to authority tonake further rules
regarding site-specific approvals and control over the selection of an antenna system or support
structures or towers. There is considerable legal authority on the rules for regulation-making
which requires that every regulation must clearly be authorized by an enabling provision in the
statute itself.-Therefore, regulations with respect to these subjects, as such relate to non-
broadcast antennae, mayuigra viresthe Act unless some other legislative provision can be
found to supporthem. Itmay bepossible to uphold thewalidity by arguingthat these
provisions are authorized by section 3(1)(b) offaglio Act In other words, the Minister is
employing his/her broad discretion to set licence conditions by putting them in regulation form.
If the Radio Actis amended ithe near futurethis stretch of authority could be avoided by
including an enabling provision, in the act itself, which authorizes the Minister to make policy
rules related to thantenna system, site approval asupport structures foall licensed
antennae (not just those used for broadcasting undertakings).

Private commercidiroadcasting stations are radio, TV aableoperatorswhich are not
affiliated withthe CBC.This provisionmay beleft over from the very early years of radio
regulation when the CBC regulated the technical parameters of itstations. Currently, even

with the authority vested in the CBC to "establish, equip, maintain and operate a broadcasting
undertaking" Broadcasting Acts.39(1)(a)), the CBC, like the private stations, must possess,
or be eligible for, a TC & OC from DOC before it can be issued a licence by the C.R.T.C. See:
Broadcasting Agts.39(3).

Private Receiving Antenna Construction OrdérR.C., ¢.1373.

Schedule bf General Radio Regulations, Part(first enacted aSchedule A: Antenna and
Supporting Structures for Domestic Radio Receivingéses SOR/56-400, on 14 November
1956).

The engineering standards in 8&heduleapply only to the districts enumerated in @weler.
Over the 30-year history dhis regulationthe number of districts has ranged from a low of
about six to a high ogighteen. As will be seen in thellowing section of thisstudy, the
schedule has not been enforced in a number of years and is about to be repealed.

The definition withinthe preface t@eneral Radio Regulations, Part diefines a "private
receiving station" as any receiver specificalegmpted from licensing under section 3(3) of the
Radio Act Likely, the combination of this definition ante provisions inthe Order would
extend its application to include unlicensBdRO dishes sited on "domestic" (residential)
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property.This wouldexplain why a few municipalities recently have been writing to DOC
asking about how they can be added to the schedule appende®tdehe

SeeRadio Act s.5(e) regarding broadcasting undertakings. This is the sole provision.

The lack of a specific enabling provision in &, while problematic, is likely not fatal to the
validity of the interferenc@rovisions embodied in regulation form. Managing interference
through licensingvas theraison d'étreof thefirst radiolegislation in Canadé&he Wireless
Radiotelegraph Aabf 1905per, R. Prefontaine, Minister of Marine and Fisherf@smmons
July 7, 1905 at p. 9032) and has continued as such throughcessive efforts to regulate use
of the spectrum. Bthat as it may, ihewRadio Actprovisionsare created in the future, an
enabling provision should be specifically created for interference management authority.

Decided in the Ontario District Court on April 9, 198@]gltW.T. Hollinger (unreported) (file
no. 1559/85). The Ontario Court of Appeal likely will hear the case in November of 1987.

The non-radio devices included the neighbour's electronic organ and furnace controls. The issue
of interference from licensed radio operators to non-radio devices complicated DOC action in
this case and is causing inconsistent action in others. This is becatlibeActspeaks of
interferencdo radiocommunicationsrhus, the Department of Communications is uncertain

of its jurisdiction to intervene when the performance of equipment such as telephones, VCR's,
computers and electronic organs is seriously affected by radio transmissiongRé&veéinscroft
situation the Department took no official action, due to concerns about its jurisdiction, but in
two other recentases DOC wasot soinhibited. When Manitoba Television applied to site

a television broadcasting transmission tower on the campus of the University of Manitoba, DOC
turned down the application, part, because of the potential for interference to non-radio
medicaldevices at a nearby hospital. Also, when transmissions from an AM broadcasting
station, CKCV Quebec City, caused substantial interference to the radio and non-radio devices
in a municipality which was adjacent to the municipality in which the transmitter was sited, the
Department of Communications respondedviayying the terms and conditions of the
broadcaster's licence. At one point the municipality brought a legal action against the Minister
of Communications because of the interference its residents were sufferingill8ete Cap

Rouge et. Le Ministre des Communications du Candeeded in the Feder@lourt, Trial
Decision on December 6, 1984, Justice P. Denault (urtesyaffile no. T 1420-84). The action

was dismissed ogrounds unrelated to radio regulation. To avoid inconsistent departmental
policy and to protect its jurisdiction over all forms of radio interference this jurisdictional lacuna
should be filled when thRadio Actis next amended.

Factum Submitted on behalf of thppellants John Ravenscroft and Helen May Ravenscroft
Court file no. 274/86 (at pp. 6-12).

A current by-law in Kanata, Ontario contains a prohibition regarding radio interference. See:
By-Law 29-82 (as amended) s.3(8)(h).

R v. Forbesdecided in the Ontario Provincial Court (Criminal Deig on June 8, 1981, Judge
K.A. Langdon (unreported). The caswolved anamateur (ham) radioperator who was
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accused o¥iolating a City of Mississauga by-law which was designed to control interference
in residentialreas. The judgdismissedhe case andtated thatagulation of theemissions

from radio stations was exclusively within the legislative competence of the federal government.
(See esp. atp. 4)

For example, if a prospectilieensee applied t®OC to site a 50 metdngh antenna for a

paging service ithe middle of a residentiaone, thassue ofthe suitability of a commercial
antenna of thabeight in a residentiarea wouldhot even beaised. The applicatioforms
currently in use do not enquire about the zoning or character of the prospective site. Currently,
an amateur or GRS (CB) radio operator could erect a 50 meter antenna in their back yard and
the Department would not be aware of it. Licences for these operators are personal in nature
and provide no details at all about the antenna system to be used.

Some channels for broadcasting purposes have been allocated between Canada and the U.S.A.
on theexplicit understanding that when they are used their antennae will be co-sited. Certain
FM broadcasting channels have been reserved for Canada's west coast on this understanding.
The topography and the close proximity of major urleanires to each side of the border make

this necessary in order to maximize use of the radio spectrum.

Recommended Safety Procedufes the Installation and Use of Radio frequency and
Microwave Devices in the Frequency Range 10 MHz to 300 Ghz.

The limits are ImW/ch or 6¢/m averagedver one hour and 25 mW/cm or 307 V/m
averaged over one minute.

While DOC considers this policy, Health and Welfare Canada is reconsidering these standards
and may issue mucimore stringent ones. See: A.G. Day, M. Durocher and B.M. Read,
Canadian Broadcasters' Manual on Non-lonizing Radigti@anadian Association of
Broadcasters, (Ottawa: 1986). (at pT8)s publication provides a good review of the state of
domestic and international RF exposure regulation. Thel@B®ccupational code for its own
employees and it is more stringent than the current Health and Welfare standards.

The regulations wer&eneral Radio Regulations, Part, I$s.12(1) and 11&Vhile these
regulations wereelied onfor manyyears to force applicants submitthe details of their
antenngproposals to the transpartinistry, their legalalidity was verymuch indoubt. The
problem is that there is no enabling provision inRiaelio Actitself to support such regulation.
Historically, s.7(e) was used to support thesgulations, but itepplication to aeronautical
safety is far from certain.

Form 16-879(1283), "Particulars of Proposed Site and Radio Antenna Structures”.

Aeronautics AGtR.S.C. 1970 (ammended byS.C. 1985.) Theenabling authority for
aeronautical obstructions, section 3.9(1)(0), was proclaimed into force June 28, 1985.

Air Regulations C.R.C. 1978 c.2, s.514.1(2) and (3). Subsection (2) permits the Minister of
Transport to publish a Standards Obstruction Markings Manual and subsection (3) authorizes
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the Minister to order a structure painted or lit as prescribed by the Manual. The current manual
is TP382E published March, 1987.

See: "Retention and amendment of certain sections Gfgheral Radio Regulations, Part Il
concerning antenna supporting structures saeéty of radio equipmentProposal 120
DOC-887, withinFederal Regulatory Plan - 198 Minister of State (Privatization) and
Minister Responsible for Regulatory Affairs, Government Publishing Centre, (Ottawa: 1987).
(at p. 92)

The standard has no applicationdorallerattachment-type antennaer those less than 25
meters above grade or 15 meters abovedbtof abuilding. See:CSA STD S-37-M86s.
1.2(a),(b) and (c).

DOC Form 16-619(1-80) "Data Required Regarding the Struchdieduacy of Antenna
Supporting Structures for Broadcasting Undertakings".

Form 16-879(1283), "Particulars of Proposed Site and Radio Antenna Structures”.

In theearly 1980's,internally provided legal advice brought to an abrupt halt DOC efforts to
amend thé&eneral Radio Regulations - Partth extend structural adequacy and installation
safety regulation to certain non-broadcasting licensed antefmhaeadvice, provided in
February of 1983, stated that safety regulaticthaf nature was a very questionable extension
of the Minister's mandate as set out inRalio Act Should the Department wish to regulate
engineering safety of antensapport structurests jurisdiction to do so should latarified
through an amendment to tAet

CSA C22.1-1978, "Safety Standards for Electrical Installationsiged engineering standards

for structures which did not exceed 15 meters above the base of a building or 25 meters above
grade. It used to be published as Appendix A inGaaadian Electrical Code - Part but it

was deleted from th€odein 1981. The standard has not been revised or reissued by the CSA
since 1978.

The policy appears to be inconsistent to the CSA's standard for three reasons. First, the 1976
standard is currently required by DOC despite the fact that an ujpaetecequiring more wind
loading protection,has been published since Septembel3#6. Second, sontewers are
approved for a TC & OC despite the fact that, technically, under additional loading conditions
they donot meet the 1976 standard. Third, when a non-broadcasting antenna (ie. microwave
dish) isadded to amxisting broadcastingpwer the currenauthorization process does not
make issuance of a licence for the new antenna or service conditional upon meeting any CSA
structural standards. Under currgolicy it is up tothe broadcaster to obtain angineer's
certificate and submit a neW&tructural Adequacy" form. Oftemhis isnot done. It is also
interesting tonote that DOC oncenspected broadcastingwerswhile theywere under
construction, buthis practicestopped in the 1970secause of the manpower requirements
necessary to do so.
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Whenthe Hon. George Marler, theévlinister of Transport, introduced amendments to the
Radio Act to permit regulation of th&mechanicalfeatures” of domestic TV and radio
antennae, a Mr. Bryson voiced a common sentiment about their appearance.

"I think that it is really unfortunate that we hawgot these Buck Rodgers
contraptions orthe rooftop ofeveryhouse.... When | go around tity of
Ottawa and see these weird and wonderful rotating stacked arrays, I am
completely flabbergasted.... | can think of no more depressing sight than to visit
new housing projects and see these antennae on the roofs of the héblmese" [

of Commons, Debateblarch 17, 1955 (at p. 2139)]

The City of Prince Albert debated creating a by-law which would levy a $2.50 fee for each TV
antennae erected within the municipalltyid, per Mr. Bryson.

Suprg footnote 52.

The Department is in the processrgpealing these regulations atine schedulesreated
pursuant theret@Gupra footnote 71.

The history ofederal environmental impact laws or Environmental AssessmerReanew

Policy (EARP), as it has become known, is relevant to this study. Despite the fact that it does
not apply currently to the siting or operation of radio antennae, this, likely, will be changed in
time. Pursuant to a directive issuedtbg FederaCabinet in1973, thefirst federal EARP
policiesand procedures were creatdtheir legalstatus, extent odpplication and mode of
operation were very uncertain. In 198tder-in-Council, P.C. 1984-2132pproved a revised
policy calledthe "Guidelines Respectinghe Implementation ofthe FederalPolicy on
Environmental Assessment.” This order-in-council confirnieel FederalEnvironmental
Assessment and Revidiffice (FEARO) as the bodgesponsibldor environmental impact
assessment on behalf of the federal Minister of the Environment. Under FEARO, environmental
assessment policies apbcedures have continued to develop. These rules, in their current
form, cannot be used to assess tmpact of radio antennae fdwo reasons. First,
orders-in-council are subordinate to existing statutes, therefore this guidance could only apply
to anexistingenvironmental assessment process -- of whicR#do Acthas none. Second,

the legal status of the authority tbfs veryorder-in-council was recently challenged by the
Joint Standing Committee of the Senate and the House on Regulatory Instruments.

These policy statements and guidelines were approved by the Federal Cabinet in December of
1980. Seefederal Policy on Land UseCat. No. En 72-9/198Minister of Supply and
Services, (Ottawa: 1984). (pp. 10)

Ibid. (at p. 10)
No cases could be found where the C.R.T.C. included environmental factors as a condition for
a broadcasting licence. This is not surprising considering the fact that applicants appear before

the C.R.T.C. only after assurance has been given by the Department of Communications that
a TC & OC has been, or will bsssued. The TC & OC is the authority to locate and construct
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the transmission facility at a specifsite. The C.R.T.C. controls access to @enadian
broadcasting system. It does not issue construction permits.

The impasse was broken when Northwestel agreed to install a microwave troposcatter system
which would permit the radio signal to hop completely over the park. It is also interesting to
note that, at this time, the park had a 50 ft. height limitation on all radio antennae sited within
it. Land-Mobile antennae sited for the Canadian Wild Life Service respected that limitation.

Seeln the Matter of Section 34 of the Planning Act, 1983 and In the Matter of Appeals by
Frank Evans and Others, Againstridiog By-Law 87-2 of the Corporation of the Township of
Georgian Bay Memorandum of Oral Reasonstbé OntarioMunicipal Boarddelivered by
D.S.Colbourne on Jung8, 1987 (O.M.BFile R870153). The O.M.Bchairman dismissed

the concerns raised by the objectors and re-zoning was approved. Nevertheless permission to
develop gortion of the sitewhichwas inconsequential to the radio transmitter, was denied

and environmental protection was undoubtedly the reason.

Reconsideration of Decision CRTC 86-990 approving an application by Westcom Radio
Group Ltd. toamend the licence for CFGM, Richmond Hill, Ontafsy Decision CRTC
86-990 the ©@mmissionapproved a broadcastitigencefor CFGM to broadcast at a new
frequency (640 kHz) and a new location, near Beamsville, Ontario. This action was preceded
by a CRTC public hearing held in the National Capital Commission to which local residents and
the local municipality othe proposed transmitter site werat given notice. Because those
most affected by thplacement othe ransmissioriowers were nogiven anopportunity to

make their viewknown, the Federdlabinet by way of Order-in-Coundi.C. 1986-2690
referred thenitial decision back tehe CRTC for a rehearin@ecision CRTC 87-378& the
reconsidered decision.

Ibid. at p. 12.
Ibid.

This view was emphatically repeated by the mayor of Lincoln when the reconsidered decision
was announced. See: "CRTC backs radio towers for 2nd time," The T&loti® and Mail
June 4, 1987 (at p. A9).

According to section 14 ofhe Canadian Radio-television and Telecommunications
Commission A¢tS.C. 1974-75-76, .49, the "objects and powers of the Commission and the
Executive Committee in relation to broadcasting are as set forth Brolaelcasting Act

The Broadcasting At R.S.C. 1970 c.B-11 (as amended), smi$ the powers of the
Commission in section 15. It states, "Subject to this Act ... the Commission shall regulate and
superviseall aspects of the€Canadian broadcasting system with a viewinplementing
broadcasting policy enunciated in Section 3 of the Act." While section 3 B ttaglcasting
Act is verybroad, andegal cases have tended g¢ove the sectioriberal interpretation,it is
submitted that local land use issues are so outside of the cultural, political, social and economic
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issues related tmaintainingthe Canadian broadcasting system, thegultra viresthe Act
itself.

94 See, foexampleC.H. McNairn, "Transportation, Communication atié scope of Federal
Jurisdiction”, (1969) 47 Can. B. Rev. 355; C.M Dalfen and L.J. Dunbar, "Transportation and
Communications: The Constitution and the Canadian Economic Union" in M. Krasnick (ed.),
Case Studies in the Division of Powémoronto: 1986), M. and [Eletcher, "Communications
and Confederation” in R. Bye(sed.),Canada Challenged: The Viability of Confederation
(Toronto: 1979).

95 Fletcherjbid, at p.159.

96 See, forexample, Canada, Department of Communicatidiedecommission Study 2(d):
Communications and Regional Developm@ittawa: 1971) (at pp. 16-25).

97 Analogous provisions are found in section 92(10) oCibiestitution Act, 1867
98 An Act Respecting Telecommunications in Canada, Bill G234

99 K. Swinton,"Advertising and Canadian Cable Television - A Problem in International
Telecommunications Law" (1977), 15 Osgoode Hall L. J. 543 (at p.563).

100 See: Fletchesupra footnote 94 at pp. 166-169.
101 Fletchersupra footnote 94 at p.174.

102 See the statements of the Supr@&@vert of Canada inCapital Cities Communications.
CRTC (1978), 81 D.L.R. (3d) 623.

103 See the Report of the Boyle Committee at 55 and 61: "... Unity is not uniformity ... the mandate
of unity canonly be fulfilled by givingCanadians a sense of their identity, regional as well as
national, and in their varying kinds of history, ethnic make-up, and cultural traditions, and by
trying to getrid of the stereotypethat are produced fromgnorance."quoted inFletcher,
suprg footnote 94 at p.180. See wasll, the Report of the Pepin-Robaiask Force on
CanadianUnity, 1979 which recommendehlat"Quebec should be assured tuk powers
needed for the preservation aexpansion of its distinctive heritagéat pp.85-86); The
Canadian Bar Associatiompwards a New Canadd978); The Quebec Liberal party, "A New
Canadian Federation" (1980).

104 D. Elton, FEngelmann and P. McCormick, "Alternativ@swards theDevelopment of an
Effective Federal System for Canada”, a 19@Ber prepared for the Canada West foundation;
E.R. Black "What Alternatives Do We have if Any ?" Simeon (&dyst Canada Fail ?

105 Fletchersupra footnote 94 at p. 173.

106 Ibid.
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Bank of Torontos. Lambe(1887), 12 A.C. 575, (at p. 587).
Citizens Insurance Co. Parsons(1881), A.C. 96, (at p. 110).
Ibid.

W.R. Lederman, "Classification on Laws ane British North America Act" inContinuing
Canadian Constitutional Dilemmg3oronto: 1981) (at p. 241).

See the commentary by R. Shaw, "Municipal Regulation of CATV" (1970), 2 Comms. L. Rev.
70; R. Atkey, "The Provincialnterest in Broadcasting under tl@nadian Constitution”
(1969), 1Comms. L. Rev. 212; KAlyluia, "Constitutional Aspects o€able Television"
(1969), 1Comms. L. Rev. 47; D. Mullan, "The Constitutional Implications of the Regulation
of Telecommunications{1973), 1 Queens L.J. 6R.P. Doherty, "The Case f@rovincial
Regulation of Community Antenna Television Systems" (1979), 5 Dal. L.J. 760.

P. GrantCanadian Broadcasting Law and Administrative Pqligyoted in Donertysupra
footnote 111, (at pp. 769-770).

Re City of Kelowna and C.U.P.E. Local 33®74), 42 D.L.R. (3d) 752 (B.C.S.C.).
Re Field Aviation Co(1974), 49 D.L.R. (3d) 234 (Alta. C.A.).
Re Staron Flight Ltd(1976), 73 D.L.R. (3d) 78 (B.C.S.C.).

J. MacPherson, "Developments in Constitutional Law" (1980), 1 Supreme Court L. R. 77 (at
p .85).

Fletchersupra,footnote 94 at p. 185.

Communications Act of 19347 U.S.C. (as amended).

Under the U.S. constitutional system, "police power" represents the authority conferred upon
state governments to restrain individual freedoms and property rights in order to achieve safety,
health, moral and general welfare objectives. These explicit and inherent constitutional powers
are delegated by individual states to their respective local governments.

An example of a recent enactment isGbexmunications Amendment Act, Public Law 97-259
(adopted September 13, 198®)ich clarifiesthe F.C.C.'s jurisdiction over the susceptibility

of home entertainment devices to radio energy.

The Supremacy Clause (Article Six, Section 2) of the U.S. Constitution ensures that the federal
law will prevail.

These amendments do place signifitiamnts on the ordinance-makingpowers ofmunicipal
governments. Examples of general limitations which have evolved over time to invalidate local
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ordinances wilrender inoperativéy-laws whichare arbitrary, unreasonable, capricious or
discriminatory; effectively undermirtbe value of land without due process and compensation;
which unreasonably restrict competition, prohibit a legitimate use of land on aesthetic grounds
alone, and impose greater restrictions on the use of land than are necessary to achieve legitimate
local interests.

Some cases go back to the 19Re&xently,doubts were raiseabout whetheordinances

could manage radio interference when a county in Oregon attempted to regulate interference
between two FMadio stations. The FCC issued a declarataling whichstated that the
federal government must have and does hexeusive jurisdiction to manage radio
interference. Seén the Matter of 960 Radio, Inc., Licensee of Station KISN(FM), Klamath
Falls OregonF.C.C. 85-578 (released Novembel 985) The General Counsel's office of the
F.C.C. now sends out a standard form letter upon being informed of such ordinances. The letter
informs the municipality that the F.C.C. fully occupies this field of regulation, so that concurrent
legislation is not acceptable. References to very easlgs of local attempts to control amateur
radio can be found within R. Palf,C.C. Rule Book: A Guide to F.C.C. Regulatiétis ed.,
American Radio Relay League, 1986 (at p. 2.18).

47 U.S.C. s. 319 (a). Under thet, the permit is actually authority to construct a station which
includes the antenna system. The permit system is used for broadcasting undertakings and the
licensing process authorizes thigng of the antennaystemfor most otheitypes of radio
stations. See 47 U.S.C. s. 319 (d).

Section 303 of th€ommunications Act of 193drovides inpart: "Except as otherwise
provided in thisAct, the Commission from time to time, as public conveniema&srest or
necessity requires, shall:

(d) Determine the location of stations....

The F.C.C. has expressly preempted in part certain types of ordinances for amateur radio and
satellite dish installationdo bediscussed). Thpolicy of total deference to local ordinances

which do notunreasonablyestrict thefederal government's objectives was confirmed by at
least three officials of the Commission during personal interviews.

Applicants must be able to prove, if challenged through a Petition to Deny process, that there
is "reasonable assurance" that both the site and the suppcdirrstiare available. This includes

local government approvals and sufficient proprietary interest in the parcel(s) of land necessary.
See: E.G. Krasnow and J.G. BentByying or Building a Broadcast Station: Everything You
Want - and Need to know - But Didn't know Who tg Makonal Association of Broadcasters,
(Washington, D.C.: 1982) (at p. 25). See also: F.Go8nB01,Application ForConstruction

Permit For Commercial Broadcast Stati@ttober, 1986 (at p. 23). For the Petition to Deny
process see: 47 C.F.R. s. 73.3584.

For an example of this policy, sée "central location doctrine for T¥pplications” as

embodied in 47 C.F.R. 73.685(b). Also, AM radio tower height must correspond correctly to
the frequency assigned by the F.C.C.
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See: 47 C.F.R.s.17.10

The process is contained within 47 C.F.R. s.l. 1301 to s.I. TB&MNational Environmental
Policy Act of 1969QNEPA) (42 U.S.C. 3432) requiredl federal agencies to consider the
environmental impact of their actions and authorization processes.

The statistic was obtained from an interview with an F.C.C. official in May of 1987. The option
of amending the application so that the impact is below the threshold necessary to continue the
assessment process is contained in rule 47 C.F.R. 1.1309

The standard isalled; American National Standard Safety Lewsith Respect to Human
Exposure to Radio Frequency Electromagnetic Fields, 300 kHz to 100 Ghz.

As will beseen in the section dacal government regulatiomunicipalgovernments have
recently begun setting exposym®tection levels which are more stringent and comprehensive
than the F.C.C.'s. As a consequence, the National Association of Broadcasters (NAB) has
requested that the F.C.C. expressly preempt local regulations in this area. This request is under
consideration. See: F.C.ublicNotice - 4198Petition for Declaratory Ruling thaAffect
Communication Services to the PubliatedViay 1,1986. It should also haoted that the

F.C.C. has justxeluded a number afategories of applications from routine evaluation to
ensure that they do not exceed the ANSI standard. The Commission will now perform routine
evaluations on applications involving Parts 5, 25, 73 and 74 of the F.C.C. Rules. It continues
to consider the need for protection from the emissions from ship earth stations and ship radar
stations. For the latest pronouncements in these mattets slee:Matter of Responsibility of

The Federal Communications Commission to Consider Biological Effects of Radio frequency
RadiationwhenAuthorizing the Use of Radiofrequency Devices, Second Report and Order
F.C.C. 87-63 (released April 9, 1987).

47 C.F.R. Part 17

The F.A.A. cannot revoke or deny a construction permit for a radiocommunication tower but
it can designate the proposal asaamtion hazard if it ionstructedThis designation
undoubtedly would make it almost impossible to insure the structure. Such action by the F.A.A.
is not necessary dse F.C.Chasthe power to take "further appropriate action" (47 C.F.R.
17.4(e)) if the proposal does constitute a haZBings may mearrestricting theheight of a
proposal or denying it altogether.

Inthe Matter of Federal Preemption of State and Local Regulations Pertaining to Amateur
Radio Facilities F.C.C. 85-506, 36149dlleased September 19, 1985.) Some local ordinances
relating generally to ancillaryrsictures were also being used to regulate the height of amateur
antennae and towers. These "structure” by-laws often limited the height of the antenna to about
30 feet. Such heights wouédfectively preclude communication at sometbé frequencies
assigned to amateurs and bring these antennae down to the level of off-air TV antennae greatly
increasing television interference (TVI).
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Thernes v. City of Lakeside Pai9, Fed. 2d 1187 (89) (U.S.C.A.), (6th circuit), 62 Radio
Reg. 2d 286 (U.S. DisCt. Febuary24, 1987). In the end, the amateur was permitted a 65
foot tower and eight additional feet for the mast and antenna.

In the Matter of Preemption of Local Zoning or Other Regulation of Receive - Only Satellite
Earth StationsF.C.C. 86-28 (adoptethnuaryl4, 1986). It should be noted that the F.C.C.
issued an earlier preemptive statement regarding state or local regulations of Satellite Master
Antenna Systems (SMATV) but it did not preclude zoning, public safety or health ordinances
See: Federal Communications Commissiamorandum Opinion, Declaratory Ruling and
Order, CST-2347, F.C.C. 83-526 (adopted November 17, 1983).

B. Bookin and L. EpsteiRegulating Radio and TV TowgRlanning Advisory Service Report
Number 384, American Planningssociation, (WashingtorD.C.: 1984) (at p.14). The
moratorium must be narrow in scope and reasonable in duration.

A question osufficient national interest may be present when the district government denies
a construction permit for an antenna to a foregrbassy in Washingtod,.C. Justsuch a
controversy was ongoing in May of this year.

Therefore, if foexample a private satellite disAnnot be placed in the back ©de yards
special permissiomay begranted to sites in the front yard, but its exact locatiay be
dictated by a municipal plannand screeningiay berequired topartially block itsvisibility
from the street.

While height limitations are not udlyaa problem for satellite dishes, the issue of the minimum
antenna height necessary for an amateur station raiselscontroversy. The preemptive
statement PRB-1 did not stipulate a minimum height. The American amateur radio community
generally is of theview thattheir antennae must reach at least to 65 feet above the average
terrain surrounding the station to achieve adequate short and distant communication and make
use of the radio spectrum allocated for their use.

For examplethe PortlandPlanning Commission hasget an exposurkmit which permits
approximately one tenth the exposure of the Federal standard &NSIC95.1-1982. As
mentioned in fn.133 such regulation e National Association of Broadcasters very
concerned. The F.C.C. in cooperation with the E.P.A. has recently completed a field study of
a situation where the radiation recorded exceeded municipal levels but was within the federal
limits. See’An Investigation of Radiofrequency Radiation Levels on Healy Heights, Portland,
Oregon, July 28 - August 1, 198dectromagnetic Branch, Office of Radiation Programs, U.S.
Environmental Protection Agency, Nevada 1987.

Sometimes engineering standards are dictated to the municipality by the state government.

Whenlarge antennae are constructed municipalities will incorporate standards from the state
or national electrical code for connection, grounding and fire equipment requirements.
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For example, a guyedwer may beselected over a free-standing one because it is far less
obtrusive when seen at a distance.

It is not unusual for tall cellular antenna towers near Washington, D.C. to be painted sky blue.
For parabolic dish antennae, paint which is lead free will not affect their performance.

Frequently, parabolic dish antennae display advertising.

An exception to this rule would Ipeunicipalheight restrictions used tefine the siting of
parabolic satellite dishegSee:general principle number 5 the 'May regulate' section] The
reason for this exception ihat these aennae requirenly anunobstructed "look at" the
satellite(s) from which thegrereceiving signalsTherefore, heighper seis notrelated to
operative capacity. In fact, in some cases dishes work best when they are low to the ground or
sited below the height of average surrounding terrain to avoid terrestrial interference.

It is interesting to speculagédoutwhy the number of cases wheraunicipalitiesstrongly
oppose thestablishment athe height or dimensions gdarticular radio installations is quite

low. To their credit, most applicants for radio licences and certificates are quite sensitive to the
impact their installation will havapon the area where it is to be locat®tviously, radio
operatorsvho wish to provide a broadcasting or a commercial service must be careful about
the ill will theymaycause. On occasion, radio authorization personnel of the Department of
Communications have convinced applicants of the wisdom of accommodating local desires. A
certain amount of toleranaeay berelated to the rol€anadian municipalitieand citizen

groups have historically played to encourage the establishment of additional and improved radio
and television broadcasting transmission and cable facilities.

The CRTC could be selected to decide dispotedving all types of radio antennae or only
those related to broadcasting undertakings.
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