
 
 

 

February 19, 2019 
 
Mr. Michael Wernick 
Clerk of the Privy Council and Secretary to the Cabinet 
80 Wellington Street 
Ottawa, Ontario 
K1A 0A3 
Via email: info@pco-bcp.gc.ca  
 
Re:  Canada Gazette Part 1, January 19, 2019, Notice No. TIPB-001-2019 – 

Petition to the Governor in Council concerning Telecom Regulatory Policy 
CRTC 2018-377 

 
Dear Mr. Wernick: 

 

1. Shaw Communications Inc. (“Shaw”) files this submission in accordance with the 

procedures set out in the above-referenced notice, as published in the Canada 

Gazette, Part 1, January 19, 2019.  

2. In Telecom Regulatory Policy 2016-496, Modern telecommunications services – The 

path forward for Canada’s digital economy (“TRP 2016-496”), the Canadian Radio-

Television and Telecommunications Commission (the “Commission”) established the 

following universal service objective: Canadians, in urban areas as well as rural and 

remote areas, have access to voice services and broadband Internet access 

services, on both fixed and mobile networks.1  To promote this objective, the 

Commission also established a broadband funding regime (the “Broadband Fund” or 

the “Fund”) to assist in funding access to broadband services and close gaps in 

connectivity.  In TRP 2016-496, the Commission also set forth a number of 

determinations and preliminary views in respect of various elements of the 

Broadband Fund, but stated its clear intention to conduct a follow-up proceeding to 

examine such preliminary views and other matters related to the Broadband Fund’s 

establishment, which it did through the proceeding initiated by Telecom Notice of 

Consultation 2017-112 (“TNC 2017-112”). 

3. TNC 2017-112 culminated in the rendering of Telecom Regulatory Policy 2018-377, 

Development of the Commission’s Broadband Fund (“TRP 2018-377”).  In TRP 

2018-377, the Commission established several additional parameters of the 

Broadband Fund, including its governance, operating, and accountability framework, 

as well as eligibility and assessment criteria for proposed projects.  SouthWestern 

Integrated Fibre Technology Inc. (“SWIFT”) has now submitted a Petition to the 

Governor in Council (the “Petition”) requesting that the Governor in Council vary a 

                                                 
1 TRP 2016-496 at paragraph 37. 
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number of the Commission’s determinations in TRP 2018-377.  The majority of the 

requested variances related to the role of local governments in respect of the Fund’s 

eligibility and assessment processes.  Among other things, SWIFT asks that the 

Governor in Council vary the Commission’s decision by requiring the following as 

preconditions to funding eligibility:  

• That applicants secure a nominal level of financial support from a 

government entity; 

• That applicants consult with local governments; and 

• That applicants disclose the impact of a proposed project on existing or 

proposed government-funded initiatives, and, where there is an impact, 

secure local support.  

4. Shaw, a customer-centric enhanced connectivity company, was an early proponent 

of the Commission’s Broadband Fund.  In fact, in the proceeding leading to TRP 

2016-496, we were among the first parties to suggest that the Commission take an 

active funding role to help close the broadband connectivity gap in Canada.  In the 

proceeding culminating in TRP 2018-377, we provided detailed input with respect to 

the mechanics of the Fund, drawing on the expertise we have accrued from our 

decades of experience as a network builder and participant in a range of connectivity 

projects and initiatives with various levels of government.   

5. Shaw values the perspective of local governments and we have a track record of 

consulting with them and validating community needs in the planning and 

development of our broadband expansion projects.  We consider local support for 

our projects to have been a key to our success in previous competitive bidding 

processes.  However, while local government support should certainly be a factor in 

the assessment of proposals for Commission funding, failure to secure it should not 

automatically disqualify an application.  To do so could greatly reduce the 

competitiveness of the bidding process, the efficiency of the funding mechanism, 

and, thereby, the effectiveness of the Fund in closing the connectivity gap.  

Furthermore, it is possible for a project to have significant support in the community, 

but for political or other reasons, the local government may choose not to support it.   

 

6. As such, Shaw opposes the above-referenced elements of the SWIFT Petition.  

Each of these issues was examined extensively by the Commission in the 

proceeding which led to TRP 2018-377.  SWIFT was an active participant in that 

proceeding, making most of the same arguments it has now put forth in the Petition.  

The Commission’s comprehensive reasons for its decision, as set out in TRP 2018-

377, demonstrate that the Commission carefully assessed the evidence and 

positions of SWIFT, as well as other interveners, in coming to its determinations.   



3 

 

 

7. Furthermore, as a matter of policy, the Commission’s determinations on these three 

issues were sound.  As the Commission found in TRP 2018-377, several provincial 

and federal government funding initiatives have been announced in the past three 

years, meaning that when applications are eventually made to the Broadband Fund, 

such government budgets for broadband infrastructure projects may have already 

been expended.  Therefore, it is conceivable that a requirement for government 

financial support would, in reality, become a requirement for local government 

funding.  Even if such funding requirement is nominal, cash-strapped municipalities 

could lose out on broadband network expansion in their communities due simply to 

resource constraints.   

 

8. Local governments, with their limited sources of revenue, have limited capital 

budgets and generally do not have the funds to support the construction of such 

infrastructure. Imposing a funding requirement, even a nominal one, would download 

responsibility for telecommunications infrastructure to the order of government that 

has the least ability to contribute. A funding requirement would essentially create 

have and have-not communities, based on the ability of local governments to 

contribute to a project.   

 

9. Moreover, such a requirement for nominal funding could significantly limit the 

competitiveness of the application process by disqualifying cheaper, technologically 

superior and/or almost-entirely privately funded solutions in favour of projects by 

applicants with pre-existing relationships with local governments.  This could 

constitute an inefficient use of funds, in clear violation of the Commission’s objectives 

for the Broadband Fund.  Shaw does not dispute that the securing of other 

government funding and support for a project is relevant to a decision to award 

support from the Broadband Fund.  However, consistent with the Commission’s 

decision in TRP 2018-377, this should be a criterion that is applied at the project 

assessment stage and should not be a bar to eligibility.  

 

10. Similarly, the quality of community consultation should be a factor at the application 

assessment stage, but not a precondition to eligibility.  While it may be appropriate to 

require all applicants to make attempts to consult, there are various reasons 

community consultations may not evolve in spite of a project proponent’s best efforts, 

such as local government timing and resourcing constraints.  As with the requirement 

for government funding, a “duty to consult” affected communities (which, we note is 

an ambiguous standard in this context) could preclude from consideration for funding 

the most efficient proposals.    

 

11. A requirement to disclose the impact of a proposed project on existing or proposed 

government-funded initiatives, and, where there is an impact, secure local support, 

raises a number of practical challenges that could also result in the rejection, at the 
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eligibility stage, of the most efficient projects.  First, it assumes that project 

proponents will have an intimate understanding (that would be required to assess 

impact) of all existing and proposed government-funded initiatives in an area.  This 

would be highly dependent on the timely and complete disclosure of such project 

information by all governmental entities with a potential interest in broadband 

infrastructure in the area.  Second, there are questions about what would constitute a 

“proposed” initiative.  For example, what degree of governmental approval, if any, 

must be necessary for a program to be considered “proposed”? Would it suffice if a 

municipal government had received a project proposal from an entity such as 

SWIFT?  

 

12. In Shaw’s view, the presence of an existing government-funded project in an area, 

which potential applicants would discover in their required consultation attempts, will 

undermine the business case for builds and naturally restrict the number of 

applications that would be made to the Fund in respect of such area.  Furthermore, 

the issues of potentially competing projects would arise and be well-canvassed in the 

context of community consultation, which is a factor in the Broadband Fund’s 

assessment criteria.   

 

13. The Petition does not present any other compelling legal or policy justification that 

would merit a variance, recession, or reference back to the Commission by the 

Governor in Council in respect of any of the above-mentioned issues.  

 
14. SWIFT argues as a basis for its requests that the Commission’s decision was 

inconsistent with its own preliminary determinations in 2016,2 but it is a well-

established principle of administrative law that administrative tribunals are not bound 

by the precedent of past decisions.3  More to the point, however, the “preliminary 

views” which SWIFT now seeks to rely on were just that: preliminary.  In Appendix 1 

to TRP 2016-496, the Commission described its “preliminary view” on the eligibility 

and assessment criteria for the Broadband Fund.  The Commission was abundantly 

clear about its intention to examine and test such views in a subsequent 

proceeding.4   

 
15. As a second basis for its requested variances, SWIFT cites inconsistency with the 

Commission’s statutory objectives.  However, nowhere in the Petition does SWIFT 

explain this position or elaborate on which objectives are inconsistent with the 

Commission’s determinations, making it impossible to assess the merits of this 

argument.   

 

                                                 
2 Petition, paragraph 41. 
3 See, for example, Irving Pulp & Paper Ltd. v. LEP, Local 30, 2013 SCC 34 (CanLII), [2013] 2 SCR 458 at 
paragraph 6. 
4 TRP 2016-496 at paragraphs 133, 152 and 156. 
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16. For the foregoing reasons, the variances requested by SWIFT and described herein 

should be rejected.  

 
Yours truly, 
 
Shaw Communications Inc. 

 
Paul Cowling 
Senior Vice President, Legal & Regulatory Affairs 
 
cc:   Director General 
 Telecommunications and Internet Policy Branch 
 Innovation, Science and Economic Development Canada 
 Ic.telecomsubmission-soumissiontelecom.ic@canada.ca  
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