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1.0 Introduction and Executive Summary 

1. TELUS Communications Inc. (“TELUS”) is in receipt of a petition to the Governor in 

Council filed by SouthWestern Integrated Fibre Technology Inc. (“SWIFT”) regarding 

certain determinations made in Telecom Regulatory Policy CRTC 2018-377, Development 

of the Commission’s Broadband Fund (“TRP 2018-377”). TELUS requests that the 

Governor in Council deny the variances requested by SWIFT in its petition.  

2. In making its determinations in TRP 2018-377 concerning the operation of the $750-

million broadband fund and eligibility project funding, the Canadian Radio-television and 

Telecommunications Commission (the “Commission”) properly assessed the evidence and 

arguments that were put before it. The proceeding leading to TRP 2018-377 took more than 

a year and all stakeholders – including SWIFT – were given the opportunity to participate. 

SWIFT now seeks to vary the decision in order to diminish the Commission’s ability to 

choose among applicants and in significant part give municipalities a veto over the projects 

that get funded.  

3. SWIFT asks for a number of changes to TRP 2018-377. First, SWIFT seeks changes to 

geographic eligibility criteria for projects. This issue is currently before the Commission 

as SWIFT brought an application to review and vary the Commission’s determinations in 

this respect. TELUS requests that the Governor in Council decline to consider this issue 

pending the outcome of the Commission’s process. To the extent the Commission 

dismisses SWIFT’s application, it would then be open to SWIFT to bring a fresh petition 

to the Governor in Council or seek leave to appeal to the Federal Court of Appeal. 

4. Second, SWIFT seeks to vary the Commission’s determination that the Commission should 

be responsible for disbursing the funds for specific projects and asks instead that 

municipalities and “intermediary organizations” be allowed to  receive funding and then 

determine how funding should be allocated. This proposal is inconsistent with the national 

nature of the broadband fund, will decrease consistency and accountability and will make 

it impossible for the Commission to compare proposals on their merits. The Commission 

would then be forced to compare not the proposals themselves, but the local governments 
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that are proposing them. It will also lead to significant delays as the Commission 

undertakes its funding process and municipalities hold their own processes to determine 

which projects will get funded. This will lead to inconsistent standards being applied 

throughout the country and will lead to projects being evaluated by people who may not 

have the expertise to do so. There is also a significant risk that municipalities will use 

criteria that contradict the Telecommunications Act or the Policy Direction in making 

funding decisions.  

5. Third, SWIFT asks that applicants to the broadband fund have a nominal amount of 

financial support from a municipality or other government entity. In effect, SWIFT is 

asking that municipalities be given a veto over funding of broadband projects. This means 

that municipalities will be in a position to dictate how federal funds are used across the 

country, and will enable them to prohibit service providers from using federal funds (which 

they are otherwise qualified to receive) to build facilities at no marginal cost to Canadians. 

6. Fourth, SWIFT requests that the Commission’s requirement that an applicant “attempt to 

consult” with local authorities be replaced with a “duty to consult”. SWIFT goes further to 

request that where there is another “established or proposed” publicly funded broadband 

project, broadband fund applicants show proof of agreement from the funding authority for 

such project. This proposal, too, should be rejected. SWIFT is not clear on what the content 

of a “duty to consult” would be. TELUS values the views, input and feedback received 

from communities and stakeholders. While TELUS strives to consult, collaborate and 

receive support from communities and local governments affected by its builds, 

consultation with all local bodies is not always feasible and may lead to long delays if local 

authorities are not interested in consultations with putative applicants. The result would in 

effect be another veto for municipalities. A requirement to get agreement from funding 

sources of other projects is even more problematic, particularly where these projects are 

only “proposed”, may not have a source of funding or an engineering plan and may be 

years away from actually serving a presently unserved area – if they are built at all. It would 

be counterproductive to broadband infrastructure development to give a veto to funding 
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authorities of projects that have not progressed beyond the conceptual stage. If a publicly-

funded project is far along in the planning stages (i.e. completed engineering plans, 

committed funding, etc.) or under construction, it is highly unlikely that the Commission 

would give funds to build a competing project serving the same area. 

7. Fifth, SWIFT asks that funding applicants not be allowed to file their applications 

confidentially. This request should also be rejected. A requirement to open up applications 

is not necessary as the Commission’s requirement that applicants attempt to consult means 

that municipalities will know, at least in broad terms, the identity of the applicants and the 

areas which they propose to serve. In addition, the desire or consideration by a service 

provider to offer services in a specific area is competitively sensitive and there is no need 

to disclose that an application was made unless that application is successful. Lastly, a 

closed application process will lead to better projects as proponents put their best forward 

in their proposals instead of nominally improving a competing proposal. 

8. Lastly, SWIFT seeks to make participation in broadband performance measurement 

compulsory for all funding recipients. This is not necessary as the Commission has stated 

that it will adopt a multipronged approach to compliance and enforcement. It should retain 

the flexibility to use different types of tools, depending on the situation and not be limited 

to a single enforcement tool. Recent statistics also show that service providers normally 

deliver quality at or above what has been promised, making mandatory monitoring an 

unnecessary drain on private and public resources. If there is a reason to suspect that a 

funding applicant is not delivering the agreed-upon quality, that particular operator can be 

subject to monitoring, as necessary. 

9. As a practical matter, allowing the relief sought by SWIFT and varying the Commission’s 

determinations in TRP 2018-377 will likely lead to further proceedings before the 

Commission. It took almost one and a half years between initiating the proceeding and 

receiving a decision in respect of administration and general parameters of the broadband 

fund that SWIFT seeks to vary. It took an additional five months for the Commission to 

release a draft application guide for comment. Restarting the process at this juncture would 
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result in further delays in disbursing the funds and, ultimately, years-long delays building 

telecommunications facilities in underserved areas with no added benefit to these 

communities for the aforementioned reasons. 

2.0 Threshold for intervention by the Governor in Council is high 

10. While there is no legal requirement to accord deference to the Commission in this case, 

best practices in public policymaking and the importance of administrative independence 

to the Canadian legal and regulatory regime have historically dictated that the Governor in 

Council should hesitate to interfere with Commission decisions.1 This is how the Governor 

in Council has approached this power for nearly a century, as demonstrated by this excerpt 

from a decision of the Governor in Council from 1933: 

The members of the Board [predecessor to the Commission], in 

addition to their own long and varied experience, have available for 

the purpose of their investigations a permanent staff of expert 

officers and a complete system of records, which render that tribunal 

peculiarly qualified to deal with the intricate and highly technical 

subjects …2 

11. This deferential approach was reaffirmed in 1961: 

in appeals to the Governor-in-Council from orders and judgments of 

the Board of Transport Commissioners [predecessor to the 

Commission], it is the practice not to interfere with such orders and 

judgments unless it is evident that the Board has proceed upon some 

wrong principle, or that the Board has otherwise been subject to 

error; where the matters at issue, …, are questions of fact depending 

upon their solution on evidence deduced before the Board, or 

otherwise matters in respect of which the Board is particularly fitted 

to determine, it is the practice, except as aforesaid, not to interfere 

with the findings of the Board.3 

                                                 
1  Michael Ryan, Canadian Telecommunications Law and Regulation (Toronto: Thomson Reuters Canada 

Limited, 2017), looseleaf updated 2018, §919. 
2  P.C. 1933-349, 25 February 1933. 
3  P.C. 1961-638, 28 April 1968, 83 CRTC 112. 
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12. In 2000, then Industry Minister John Manley emphasized that the Commission must be 

given broad authority to regulate within its mandate, and the bar for successful petition 

must be set high: 

[w]e must leave the CRTC to regulate. When it comes to intervening 

in CRTC decisions, we must set the bar high. If we don’t, we 

undermine the independent regulatory authority. These decisions 

involve matters best left to the regulator.4 

13. John Manley’s successor Allan Rock stated that the Governor in Council “will rarely vary 

a decision of the Commission, except in extraordinary circumstances.”5 

14. There are no extraordinary circumstances in this case requiring the Governor in Council to 

depart from a century of deference to the Commission and its predecessor regulators. A 

review of the Commission’s decision shows that various issues were considered, evidence 

and submissions of the parties were weighed and justifiable policy decisions were made. 

The Commission has the authority and responsibility to make decisions with a view to 

implementing the Canadian telecommunications policy objectives.6 The Governor in 

Council should not interfere unless there is a clear reason to do so, and SWIFT has not 

presented such reason in its petition. 

3.0 SWIFT’s request to redefine areas ineligible for funding should be refused 

15. As part of its petition, SWIFT requests that the Governor in Council vary TRP 2018-377 

to include the following words: “[a]reas where there is evidence that actual speeds and 

quality of service (QoS) fall short of the Commission’s universal service objectives will be 

also eligible to provide evidence demonstrating their eligibility and apply for 

                                                 
4  Speaking Notes for the Honourable John Manley, Minister of Industry, CANARIE/NET 2000, (28 June 2000) 

at para 12, cited in the Canadian Cable Telecommunications Association’s response dated 7 November 2005 

to the petitions to the Governor in Council requesting a review of Regulatory framework for voice 

communication services using Internet Protocol, Telecom Decision CRTC 2005-28, 12 May 2005. 
5  Government of Canada, News Release, 26 March 2003, cited in H. Janisch, "Firing on All Cylinders: 

Responsibilities in Canadian Telecommunications Regulation", attachment to the submission of TELUS 

Communications Inc. to the Telecommunications Policy Review, 15 August 2005 at para 32. 
6  Telecommunications Act, s. 47(a).  
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consideration.”7 SWIFT also seeks removal paragraph 96 of TRP 2018-377, which 

contains the Commission’s determination to the contrary.8  

16. SWIFT’s request, in substance, is that the Commission not rely on the hexagons compiled 

by Industry, Science and Economic Development Canada to deem proposed projects 

ineligible where a given hexagon is partially served. If hexagons are used, SWIFT seeks a 

way to challenge the ineligibility of a project by showing that despite the fact that the 

hexagon is partially served, the particular area selected for a project within a hexagon is 

currently not served.9  

17. These issues are currently before the Commission in a separate application to review and 

vary TRP 2018-377 that was brought by SWIFT.10 TELUS11 and 236 other interested 

parties12 are participating in that proceeding. Given that the Commission is currently seized 

of these issues and the Governor in Council should treat the Commission’s processes with 

deference, it would be premature for the Governor in Council to consider SWIFT’s 

proposed relief on this particular matter. If SWIFT is successful before the Commission, 

this part of its petition will be resolved. TELUS therefore requests that consideration of 

SWIFT’s requested relief in respect of hexagons be refused pending the outcome of the 

Commission’s process.  

4.0 Commission should be solely responsible for disbursing funding from the broadband 

fund 

18. SWIFT seeks modifications to TRP 2018-377 to “create a more flexible universal service 

fund that allows lower levels of government and intermediary organizations in rural areas 

                                                 
7  SWIFT Petition, para. 18. 
8  Paragraph 96 of TRP 2018-377 provides: “Accordingly, the Commission determines that only proposed 

projects that would serve the eligible geographic areas outlined above will be considered for funding, and the 

Commission will not incorporate a challenge mechanism for ineligible geographic areas.” 
9  SWIFT Petition, paras. 49-66. 
10  Application by SouthWestern Integrated Fibre Technology Inc. (SWIFT) to review and vary certain 

determinations restricting eligibility of underserved communities to access the commission’s broadband fund 

made in Telecom Regulatory Policy CRTC 2018-377, 19 December 2018. 
11  Intervention of TELUS dated 8 February, 2019. 
12  SWIFT’s Application received 237 interventions. 
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and remote communities to access the emerging universal service fund and utilize it as a 

complement to other initiatives.”13 This would have the effect of municipalities and 

“intermediary organizations” competing with each other for limited funds and then 

deciding how those funds should be allocated. For the four reasons set out below, this 

modification should be rejected. 

19. First, this would set up the system that SWIFT itself wants to avoid. As SWIFT notes in 

its Petition, “[i]n our experience models that pit underserved communities against each 

other to compete for scarce funds from higher levels of government lead to the creation of 

inequities between rural communities.”14 SWIFT’s proposal to have funding directed 

through municipalities would lead to this very outcome. In the absence of a detailed project 

proposal, the only way the Commission make funding decisions is to compare one 

underserved area against another. Where funding is disbursed to municipalities, the 

Commission would have no way to evaluate or control the scope, quality and delivery of 

the proposed projects. 

20. Second, allowing the Commission to compare the relative merits of proposed applications 

would lead to better outcomes. Local governments have no comprehensive view of the 

circumstances of all underserved areas across the country, but the Commission does. This 

is why the broadband fund is national, not local. The Commission, a national regulator, has 

the complete view of relative service needs, what funding is needed throughout Canada 

and where it is best directed. The Commission will not be able to act on this information if 

it is simply handing over money to an intermediary. 

21. Third, making the Commission responsible for disbursing funds will lead to more 

transparency, accountability and consistency. In terms of consistency, all funding 

applications will be evaluated on their merits by the same body using the same criteria 

instead of asking potentially thousands of local governments to undertake these 

evaluations. The evaluations will be carried out in a consistent manner by people who have 

                                                 
13  SWIFT Petition, paras. 13-16. 
14  SWIFT Petition, para. 32. 
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specific technical expertise in telecommunications issues, while the specialized expertise 

required to conduct technical evaluations of funding applications may not be available in 

every rural municipality. Centralizing funding decisions will also enhance transparency 

and accountability as the Commission will have to explain why it chose to fund some 

projects over others and will be ultimately accountable for evaluation, selection and 

funding of broadband infrastructure projects. Outsourcing this work to local governments 

will lead to a diffusion of responsibility and make it more difficult to track how the 

broadband fund’s money was spent. 

22. Fourth and last, municipalities, provinces and other authorities can still undertake 

broadband infrastructure projects under the Commission’s framework. These bodies have 

their own tax bases and other sources of funding from which they can raise funds to support 

broadband infrastructure development. TRP 2018-377 does not stop local communities 

from pursuing projects of their choice: they are free to partner with (and provide funding 

to) their preferred provider, who can then apply to the broadband fund for further funding.15 

In short, municipalities are in no way limited in their infrastructure development efforts by 

not being intermediaries in the broadband fund. 

5.0 Requirement for local financing should not be adopted  

23. SWIFT seeks the addition of the following words to TRP 2018-377: “[a]pplicants [to the 

broadband fund] will be required to secure a nominal level of financial support from a 

government entity to be eligible for funding.” SWIFT also seeks the deletion of language 

that is inconsistent with this proposed requirement.16 This request should be rejected. 

24. Requiring applicants to receive nominal funding from a government entity will effectively 

give municipalities a veto over projects in their areas. This will allow local governments to 

prohibit service providers from using federal funds for building facilities at no marginal 

                                                 
15  TRP 2018-377, paras. 117, 119. 
16  SWIFT Petition, paras. 20-21. SWIFT seeks the deletion of paragraph 139 of TRP 2018-377, which states: 

“Given the above-noted change in circumstances and considerations, the Commission determines that 

applicants will not be required to secure a minimum level of financial support from a government entity to 

be eligible for funding.” 
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cost to residents. A requirement that applicants secure funding from municipalities will 

also lead to delays in building broadband infrastructure in unserved areas and may prevent 

projects that are not favoured by municipalities from proceeding. It would also put the local 

government in the position of having to choose the projects it will support, when it may 

not have the required expertise to do so. Lastly, a veto by lower levels of government is 

inconsistent with the fact that telecommunications companies are federally regulated 

undertakings under the Constitution Act, 1867.17 The federal government needs to ensure 

that its telecommunications policy, including development of infrastructure in underserved 

areas, is not thwarted by other levels of governments. 

25. As the Commission pointed out in its reasons for rejecting SWIFT’s proposed 

requirement,18 other levels of government may have funding criteria that could conflict 

with the Commission’s criteria, the Policy Direction19 or the Telecommunications Act.20 If 

that is the case, whole municipalities could be ineligible for funding from the broadband 

fund because applicants cannot simultaneously comply with local requirements and 

broadband fund requirements. This will result in negative outcomes for Canadians who 

live in these municipalities as critical broadband infrastructure will not be built. To avoid 

that outcome, federal bodies like the Commission should maintain ultimate control over 

how telecommunications infrastructure is developed. 

26. To the extent that SWIFT is concerned about risks to other projects in the area, those risks 

are already mitigated by the Commission’s requirement that applicants attempt to consult 

with communities affected by proponents seeking funding. If the municipality is receptive 

to such consultation, it will know what an applicant proposes to build. The local community 

can then ask for changes to the project, change its own project or merge the initiatives to 

provide broadband access over a larger area. It does not need a requirement to invest in a 

project in order to overcome these perceived risks. To the extent that SWIFT is concerned 

                                                 
17  Constitution Act, 1867, 30 & 31 Victoria, c. 3 (U.K.), s. 92(10)(a). 
18  TRP 2018-377, para. 138. 
19  Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy 

Objectives, S.O.R. 2006-355. 
20  Telecommunications Act, S.C. 1993, c. 38. 
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about providers who have been unsuccessful in local procurement projects competing with 

federal funds,21 it is unlikely that the Commission will decide to fund those providers since 

there will be evidence that the area will be served in the near future, i.e. when the 

municipality and its preferred supplier build the infrastructure.  

27. SWIFT has also not provided any evidence or example of a federally-funded project 

interfering with a local project. Given that similarly structured funding programs such as 

Connect to Innovate have existed for some time, SWIFT’s concerns appear to be purely 

theoretical. 

28. Lastly, under the rules set out in TRP 2018-377, municipalities are not precluded from 

investing in a project. In fact, a project with funding from a municipality is more likely to 

be a successful applicant to the broadband fund. As the Commission determined, “the 

Commission will take into account funding from other governments at the assessment 

stage”.22 In practice, this likely means that if there are competing projects in the same area 

seeking funding from the broadband fund and one of them has municipal funding, the 

project with municipal funding is more likely to be funded by the Commission.  

6.0 Attempting to consult local communities is sufficient 

29. In TRP 2018-377, the Commission determined that a broadband fund applicant must 

provide evidence that it has consulted, or attempted to consult, with communities affected 

by proposed projects and indicate whether the proposed project will affect any established 

or asserted Aboriginal or treaty rights, and commit to undertaking any further consultations 

that may be necessary.23 SWIFT takes issue with this determination and asks that the words 

“attempted to consult” be removed and a requirement be added that the applicant “indicate 

whether the proposed project will affect any established or proposed publicly funded 

                                                 
21  SWIFT Petition, para. 20. 
22  TRP 2018-377, para. 140. 
23  TRP 2018-377, para. 223. 
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broadband project, and if so, provide proof of consultation and agreement with the 

proposed application from the relevant funding authority.”24  

30. It is TELUS’ vision to support communities by unleashing the power of digital technology. 

When building new facilities, TELUS strives to consult and work in collaboration with 

affected communities and local governments. TELUS has now invested in bringing fibre 

facilities to more than 100 communities across British Columbia, Alberta and Quebec using 

a community-centric approach encompassing transparency and local engagement. TELUS 

recognizes that cooperating with local communities has a direct impact on the speed and 

efficiency of broadband infrastructure development. Where possible, TELUS cooperates 

with municipalities on network design, build planning and alignment with other projects in 

the area and provides key contacts to municipalities so that any issues can be addressed 

quickly and effectively. TELUS has also participated in co-funded broadband 

infrastructure builds with local communities, land developers, and First Nations’ funding 

organizations.  

31. TELUS’ commitment to engaging communities and striving to consult and work in 

collaboration with affected communities is unwavering. However, the process and scope 

of consultation – or lack thereof – reflected in SWIFT’s requested variances in respect of 

a duty to consult will not achieve added benefit for Canadians and could lead to unintended 

consequences. 

32. SWIFT’s request should be denied for at least two reasons. First, the duty to consult 

proposed by SWIFT is vague and it is unclear how that duty could be satisfied. It would be 

difficult, if not impossible, to satisfy this duty if the local authority does not cooperate with 

the consultation (for example, if it refuses to call public meetings). Extended consultation 

may also not be feasible or may cause long delays that are not in the interests of Canadians. 

Importantly, the Commission has made clear in TRP 2018-377 that it expects applicants to 

consult local communities and will take quality of the consultation into account when 

                                                 
24  SWIFT Petition, para. 22. 
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making funding decisions.25 The “attempt to consult” standard provides the Commission 

with flexibility to fund projects where there are unforeseen barriers to consultation. 

SWIFT’s proposed standard, on the other hand, takes that discretion away in favour of 

giving a veto to potentially uncooperative local governments. 

33. Second, SWIFT proposes a clear standard for consultation where there is “an established 

or proposed” publicly funded project. To SWIFT, “consultation” means “agreement”.26 

“Agreement” is not a feasible standard for the broadband fund, particularly where the 

project is merely “proposed”. Adopting SWIFT’s standard would mean that if someone 

had a thought about building broadband infrastructure and communicated that thought to a 

public body, that public body would receive a veto over funding decisions made by the 

Commission, potentially without committing to any funding. This is tantamount to a 

transfer of the federal power over telecommunications infrastructure to local governments. 

Such a transfer of power is unconstitutional and, more importantly, will lead to less 

infrastructure being built. As noted above, local funding authorities may have standards 

that are inconsistent with federal objectives, the Telecommunications Act27 or the Policy 

Direction.28 This could prevent applicants from receiving “agreement” from local funding 

bodies. This is not workable, could lead to projects not being built and ultimately to 

negative outcomes for Canadians in rural areas.  

34.  The impact on existing projects should not be a concern given the structure of the 

broadband fund. Where a project is merely a proposal, it is more efficient to fund a 

competing project that is farther along and will be completed sooner. Where a municipal 

or local project moves beyond a mere “proposal” and becomes “established”, that is, far 

into the planning stages (i.e. completed engineering plans, committed funding, etc.) or 

under construction, it is highly unlikely that the Commission would give funds to build a 

competing project serving the same area. SWIFT has not given an example of this 

                                                 
25  TRP 2018-377, paras. 219-224. 
26  SWIFT Petition, para. 22 [emphasis added]. 
27  Telecommunications Act, S.C. 1993, c. 38. 
28  Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy 

Objectives, S.O.R. 2006-355. 
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happening with previous federal broadband funding programs, including Connect to 

Innovate. Therefore, its concerns appear to be theoretical. 

7.0 Open application process is not necessary and will lead to worse outcomes 

35. SWIFT seeks the addition of the following words to TRP 2018-377: “[g]eneral information 

about applications under consideration, such as the identity of the applicant, the proposed 

area, and proposed speeds to be delivered, will be published on the Commission’s website 

in a timely manner to allow other provider or public sector applicants to challenge the 

application and/or submit competing proposals.” SWIFT also seeks to remove paragraphs 

407 and 408 which contain determinations by the Commission to the contrary.29  

36. This proposal should be rejected for at least four reasons. First, the details of projects that 

are selected to receive funding will be made public by the Commission.30 There is therefore 

no concern about transparency in how the money is spent and SWIFT’s contrived 

transparency argument can be summarily rejected.  

37. Second, a strong and detailed application will necessarily contain competitively sensitive 

information. On this basis, the Commission determined that expansion plans of funding 

applicants are confidential and public disclosure of an unsuccessful application could lead 

to competitive harm.31 Fair competitive process therefore requires that applications be kept 

confidential unless funding is provided. Having to apply in the open may lead to fewer 

applications because would be applicants may choose not to apply rather than have 

competitively sensitive information disclosed to their competitors. 

                                                 
29  SWIFT Petition, paras. 25-26. Paragraphs 407 and 408 of TRP 2018-377 provide: “407. Given the extent to 

which a proposed project will likely be confidential, the opportunity for public comment on such projects 

will be limited. Moreover, the Commission considers that the usefulness of public input at the application 

stage will be minimal given that the Commission will apply pre-established, published criteria. The public 

will have the opportunity to extend support for a given application, since community consultation and support 

is required at both the eligibility and assessment stages. 

408. In light of the above, the Commission determines that applicants will be permitted to file their 

applications confidentially, and that no public process will be initiated in respect of funding applications.” 
30  TRP 2018-377, para. 409. 
31  TRP 2018-377, para. 406. 
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38. Third, confidentiality is not an obstacle to obtaining the input of local communities and 

determining the potential impact on other publicly-funded broadband projects. This input 

can be obtained through consultations without disclosing the confidential aspects of an 

application, and the Commission has already required that applicants attempt to consult 

with local communities.32 As noted above, the Commission considers the quality of 

consultation in its funding decisions33 and it is unlikely that a project that has not gone 

through proper consultation will receive funding – unless there are extenuating 

circumstances such as, for example, an uncooperative local government. To the extent that 

there is a project that is already funded by another authority, that project is more likely to 

get funding from the broadband fund than a competing proposal with no community 

support. Contrary to SWIFT’s assertions, there is no breach of consultative norms with this 

approach. 

39. Fourth, an open application process may lead to less efficient funding. Under an open 

process, applicants will have less incentive to put their best foot forward and submit the 

least expensive possible application. Instead, potential applicants will be incentivized to 

wait for someone else to bid and then apply for only a nominally lower level of funding. 

An applicant could also submit a “first” application, wait for competing applications, and 

revise the first application to “underbid” other applicants by a nominal amount. This will 

also make applications difficult to evaluate against each other as they will look largely 

similar. There will also be no incentive for creative applications as applicants know that 

their business plans will be copied by their competitors. In contrast, a confidential process 

will force all applicants to “put their best foot forward” because they will have no 

knowledge of what other applicants are proposing and will not have to fear that competitors 

will get access to their expansion and business plans. This will lead to more infrastructure 

being built for the same or lower amounts of money. 

                                                 
32  TRP 2018-377, para. 407. 
33  TRP 2018-377, para. 224. 
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8.0 Presumptive participation in performance measurement programs is superfluous 

40. SWIFT asks that all funding recipients submit to monitoring and enforcement of the quality 

of their networks. In particular it seeks the substitution of the word “will” for the word 

“may” in the following sentence: “the Commission may require recipients to participate in 

a broadband performance measurement program to enable the Commission to monitor the 

quality of the broadband services being provided over the funded infrastructure.” SWIFT 

also seeks a requirements for the Commission to “incorporate expected service 

performance standards in funding agreements.”34  

41. There is no need a priori to require every successful applicant to be part of such a program. 

The Commission has clearly indicated that it intends to monitor and enforce network 

quality metrics: 

…the Commission can rely on its statutory powers to impose 

obligations on recipients and to enforce its requirements. The 

Commission will adopt a multipronged approach to compliance and 

enforcement, which includes the imposition of obligations, 

reporting requirements, the distribution or withholding of funding, 

and the imposition of conditions on the offering and provision of 

broadband services pursuant to sections 24 and 24.1 of the 

Telecommunications Act.35 

To the extent that SWIFT is concerned that the Commission “may” (as opposed to “will”) 

engage in monitoring and enforcement of network quality of funding recipients, this 

paragraph makes it clear that the Commission will, in fact, do so. 

42. Participation in broadband performance measurement, which SWIFT desires to impose on 

all funding participants, is one example of how the Commission can monitor and enforce 

compliance with requirements, but is not the only one. There are many other ways of doing 

so including, for example, a complaints-based system and periodic audits. Imposing an 

inflexible monitoring solution on all funding recipients will lead to a waste of private (ISP) 

                                                 
34  SWIFT Petition, para. 24. 
35  TRP 2018-377, para. 303 [emphasis added.] 
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and public (Commission) resources which could be used elsewhere. The Commission’s 

2016 Analysis of Broadband Performance in Canada shows that most Canadian ISPs 

deliver the connection speeds that they advertise – or higher – without ongoing 

monitoring,36 further limiting the utility of compulsory performance management. It would 

therefore be more efficient to give the Commission flexibility to adopt the precise nature 

of monitoring and enforcement that is applicable to a particular project. 

9.0 Conclusion 

43. For reasons set out above, TELUS requests that that the Governor in Council deny the 

relief that SWIFT seeks in its petition in its entirety. 

44. All of the changes that SWIFT seeks will lead to worse outcomes for Canadians. 

Distributing funding to municipalities as intermediaries in the broadband fund, rather than 

to applicants themselves, will lead to significant delays and will result in projects being 

inconsistently evaluated. Requiring projects to secure financial support from local 

governments will lead to delays and will expose those projects to strictly local concerns 

when communications infrastructure needs to be regulated federally with a broad national 

view. Indeterminate consultations will lead to similar problems, while forcing applicants 

to make their applications public will lead to lower project quality and will have negative 

competitive effects that may lead some ISPs not to apply for funding at all. Lastly, an 

inflexible requirement to engage in performance monitoring will lead to a waste of 

resources that could be used in more productive ways.  

45. In addition to these negative outcomes, a change in the structure of the broadband fund at 

this stage will lead to significant delays in opening the fund for applications, disbursing 

funds and ultimately building new broadband networks. This is antithetical to what all 

parties – including SWIFT – are seeking, namely the development of broadband networks 

                                                 
36  SamKnows Analysis of Broadband Performance in Canada, March & April 2016, 1 December 2016, pp. 8-

10. Online: https://crtc.gc.ca/eng/publications/reports/rp160929/rp160929.pdf.  

https://crtc.gc.ca/eng/publications/reports/rp160929/rp160929.pdf
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where they currently do not exist and delivering high quality connectivity so that more 

Canadians may fully participate in today’s digital economy. 

* * * End of document * * * 

 


