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I. INTRODUCTION 

1) I have been retained by Aliant Telecom Inc. (“Aliant”), Bell Canada (“Bell”), 

Saskatchewan Telecommunications (“SaskTel”), Télébec, société en commandite 

(“Télébec”), and TELUS Communications Inc. (“TELUS”) to comment on the 

economic implications of the regulatory scheme that the Canadian Radio-television 

and Telecommunications Commission (“CRTC”) has determined it will apply to 

voice over Internet Protocol (“VoIP”) services.  The CRTC’s regulatory scheme is set 

out in Decision 2005-28.1 

2) My qualifications for providing this comment are set out in my curriculum vita 

(Exhibit “A”).  I am a Vice President at the economics consulting firm CRA 

International (“CRA”).  Prior to joining CRA, I was Assistant Deputy Director of 

Investigation and Research within the Economics and International Affairs Branch of 

the Competition Bureau, where I managed the provision of expert economic advice 

on competition cases, regulatory interventions and enforcement policy.  In my ten 

years at the Competition Bureau and seven years with CRA, I have assessed 

competitive conditions in many industries, including a large number of cases in the 

telecommunications, satellite, wireless, and broadcasting sectors.  I have testified or 

filed evidence before various Canadian courts and regulatory authorities, and have 

published articles and made presentations on competition and regulatory policies and 

antitrust economics more generally. 

3) Decision 2005-28 establishes a regulatory regime that protects various VoIP service 

providers from incumbent local exchange carrier (“ILEC”) competition.  The CRTC 

believes it is protecting “competition” by protecting VoIP “competitors”.  This is 

misguided.  While Decision 2005-28 will certainly assist in migrating customers from 

the ILECs to competitors, Canadian VoIP customers will face higher prices by virtue 

of Decision 2005-28 than without it.  In addition, the rollout of VoIP service 

                                                 
1  Telecom Decision CRTC 2005-28, Regulatory framework for voice communication services using 

Internet Protocol, 12 May 2005. 
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throughout Canada is likely to be slower and less extensive with regulation of ILECs’ 

VoIP services compared to a forborne marketplace. 

4) The CRTC takes the view that because VoIP services use telephone numbers 

conforming to the North American Numbering Plan, and interconnect with the Public 

Switched Telephone Network (“PSTN”), the characteristics of VoIP are similar 

enough to circuit-switched voice that VoIP should be subject to the same regulatory 

treatment as local exchange services.2  This is also argued to be consistent with the 

CRTC’s principle of “technological neutrality”, which holds that market analyses 

should be carried out on the basis of service attributes rather than technological 

characteristics.3  In consequence, the CRTC has determined that ILECs providing 

VoIP services to customers who wish to use an area code that is within the ILECs’ 

service territories will be required to comply with existing tariff and other regulatory 

rules in respect of ILEC provision of local telephony.  As a result, ILECs will be 

required to: 

a) File tariffs for CRTC approval before offering local VoIP service to 

residential or business customers who wish to use an area code within the 

ILECs’ service territories;   

                                                 
2  The CRTC identified the defining characteristics of VoIP services at paragraph 63 of Telecom 

Decision CRTC 2005-28.  It goes on to conclude that the fundamental purpose of VoIP is the same as 
that for circuit-switched local exchange services (at para. 113) and that consumers will perceive local 
VoIP service as a replacement for circuit-switched local exchange service (at para. 124).  As a result, 
the CRTC concludes that local VoIP services are close substitutes for circuit-switched local exchange 
services and hence are part of the same relevant market (at para. 126).  The CRTC goes on to find that 
because the incumbent local exchange carriers have market power in local exchange services, they will 
have market power in the relevant market that includes local VoIP service and hence should continue 
to be regulated (at paras. 131-132).  The CRTC undertakes a separate section 34 analysis and comes to 
the same conclusions (at paras. 170-171). 

3  Telecom Decision CRTC 2005-28, at 61, and Dissenting Opinion of Commissioner and Vice-Chair, 
Broadcasting, Andrée Wylie. 
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b) Meet the price cap restrictions for local telephony – whether residential or 

business in cases where the customer is using a telephone number within the 

ILECs’ service territories;4 

c) Satisfy the imputation test safeguards established in the price floor 

proceeding, including those applying to any bundles of VoIP service that 

involve local calling if the customer is using an area code within the ILECs’ 

service territories;5 and, 

d) Refrain from contacting a customer for 12 months for purposes of winning 

back the customer’s business when the ILEC is notified by another VoIP 

service provider that the subject customer is changing service providers if the 

customer is using an area code within the ILECs’ service territories.6   

All other firms, such as competitive local exchange carriers (“CLECs”) including 

cable incumbents, and resellers including foreign-based VoIP software providers will 

not be subject to these requirements.7  An ILEC will not need to meet these 

requirements for those customers who choose a telephone number for an exchange 

that is not within that ILEC's service territory.8  

5) While the CRTC’s regulatory requirements are in respect of “local” VoIP services 

provided by ILECs only,9 the nature of VoIP service means that the complete set of 

                                                 
4  This requirement will be one of the issues addressed by the CRTC in Public Notice 2005-9, Bell 

Digital Voice Service, 7 July 2005. 
5  Telecom Decision CRTC 2005-28, at para. 326. 
6  Telecom Decision CRTC 2005-28, at paras. 258-260. 
7  They will, however, be required to meet other requirements established by the CRTC for all providers 

of VoIP service, such as providing message relay service, providing privacy safeguards, and making 
contribution payments where required.  As well, CLECs and ILECs will be required to develop 
processes in respect of directory listings and to allow for customers’ selection of a long distance 
provider. 

8  For the most part, one would assume that customers living within a particular local exchange are likely 
to choose the area code associated with that exchange although this need not be the case.  Indeed, part 
of the appeal of VoIP is the ability to offer customers whatever area code they would like. 

9  In the Summary of the decision, the CRTC explicitly states that “ILECs are not required to file tariffs 
in relation to, for example, their long distance VoIP services.” 



Attachment 2 
Page 5 of 36 

 
 

 
 

services offered through VoIP will most likely be regulated when provided by ILECs 

to customers wishing to use an area code within the ILECs’ territories.  Currently the 

only ILEC VoIP offering is that of Bell in selected cities within Quebec.10  Bell’s 

VoIP offering does not include a stand-alone local VoIP service.  Instead, Bell offers 

three services, either unlimited province-wide calling, unlimited Canada-wide calling, 

or unlimited Canada-U.S. calling.  As a result, it is not possible to disentangle a local 

VoIP service.  This considerably complicates ILECs’ compliance with Telecom 

Decision CRTC 2005-28.  More importantly, it highlights the artificial distinction that 

the CRTC has made in claiming that VoIP should be treated like local exchange 

services because it is a substitute for local service – VoIP service is equally a 

substitute for long-distance service, which is forborne from regulation.   

6) In establishing asymmetric regulation of VoIP providers, the CRTC stated that in the 

absence of regulation it would expect:  

a) The ILECs to use the revenue stream from their local circuit-switched 

exchange services to provide local VoIP services below cost, thereby stifling 

competition and allowing the ILECs to raise or maintain prices above those 

that would prevail in a competitive market in the medium to long term;11 and  

b) The ILECs’ ability to target competitors’ customers would permit the ILECs 

to control the migration of circuit-switched local exchange customers to the 

ILECs’ VoIP services thereby preserving the ILECs’ customer base and 

impairing competitors’ ability to provide local VoIP services.12   

7) Neither concern is likely to materialize in a forborne market.  As discussed more fully 

below, it is my opinion that: 

                                                 
10  Bell Digital Voice is available in Quebec, Trois-Rivières and Sherbrooke - 

http://www.digitalvoice.bell.ca/Overview/. 
11  Telecom Decision CRTC 2005-28, at para. 164. 
12  Telecom Decision CRTC 2005-28, at paras. 165-166. 
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a) The CRTC has failed to give sufficient weight to the fact that the ILECs do 

not currently have market power in the service at issue – VoIP – to distort 

competitive markets; 

b) Instead, the CRTC has placed undue emphasis on the fact that VoIP service 

connects with the PSTN; this leads the CRTC to conclude that VoIP service is 

in the same relevant market as traditional local services and hence the ILECs’ 

dominance in traditional local services translates into potential dominance in a 

local telephony market that includes VoIP.  But if functional substitution was 

paramount, the CRTC’s logic suggests that VoIP is in competition with all 

forms of circuit-switched telephony – both local and long-distance – as well 

as mobile wireless service, since all of these services allow for origination and 

termination of calls to the PSTN.  

c) In addition to not having substantial market power in VoIP service today, the 

ILECs are unlikely to gain substantial market power in VoIP in the future 

given the nature of VoIP technology:   

i) VoIP service providers do not need to acquire ILEC infrastructure, but 

instead can rely on customers’ broadband access which need not be 

broadband access provided by the ILECs; 

ii) As a result, the costs to provide VoIP service are much lower than the 

costs of providing circuit-switched telephony, allowing for easy entry 

in and out of the VoIP market; 

iii) In this environment, ILECs have no first-mover advantages in 

providing VoIP service – ILECs are as much an entrant in VoIP 

telephony as other players;   

iv) As a result, ILECs have no ability to impair access to any components 

of service needed by competitors to offer VoIP service.  Nor can 

ILECs engage in any anticompetitive tying or bundling of VoIP 

service with broadband access.  Alternative VoIP providers are not 
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dependent on ILEC infrastructure, and any attempt by an ILEC to raise 

broadband connection prices would simply cause customers to migrate 

to cable companies for their broadband service.   

d) Furthermore, in a forborne market, the ILECs cannot use their market position 

in local circuit-switched telephony to reduce customer migration to VoIP 

service thereby limiting the competitive threat of VoIP to traditional 

telephony:   

i) While ILECs have experience providing local telephone service, this 

does not translate into an ability to “manage” circuit-switched 

customers to the ILECs’ VoIP services.  Customers will only move to 

an ILEC’s VoIP service if the ILEC offers a better quality-adjusted 

price compared to other VoIP providers;  

ii) Contrary to the CRTC’s expressed concerns, the ILECs have neither 

the incentive nor the ability to price VoIP below cost in an effort to 

drive rivals from the VoIP market and thereby preserve market power 

in traditional local telephony.  Pricing VoIP below cost will simply 

result in losses.  There will be no ability to recoup those losses through 

above-competitive VoIP service prices in a forborne marketplace and 

no ability to subsidize those losses through higher prices for traditional 

local telephony given the regulatory regime in place.  Without the 

ability to recoup any losses incurred by lowering VoIP price below 

cost, there is no incentive to incur such losses in the first place. 

8) There is no doubt that ILECs would be more vigorous VoIP competitors without 

regulation than with it.  This is precisely why competitors have sought regulation of 

the ILECs; it makes competitors’ lives easier to hamstring an important rival.  While 

competition is good for customers, the competing firms would clearly prefer to avoid 

it.  The reason is simple – greater competition leads to lower profits.  In competitive 

markets, firms are forced to offer customers the lowest prices and the best quality of 

service possible or find their customers taken by others.  Those firms who are unable 
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to keep up will disappear.  Instead of protecting customers and encouraging a vibrant 

and efficient marketplace for VoIP service in Canada, the CRTC’s decision 

unnecessarily and selectively shelters certain firms from the constraints that 

additional competition would impose.  

9) The remainder of this report is structured as follows.  Section 2 describes VoIP 

technology.  Section 3 discusses when regulation is needed and how it should be 

implemented if it is required.  Section 4 applies the economic principles in Section 3 

to the characteristics of VoIP outlined in Section 2 to determine the competitiveness 

of VoIP services in Canada and examines why the concerns voiced by the CRTC in 

respect of below-cost pricing and anticompetitive bundling are unlikely to materialize 

in a forborne market.  Finally, Section 5 discusses the economic distortions and costs 

likely to be imposed on Canadian customers by the CRTC’s decision to adopt 

asymmetric regulation only applying to the ILECs’ VoIP services.   

II. VOICE OVER INTERNET PROTOCOL TECHNOLOGY 

10) VoIP is a new service offering in Canada and elsewhere.  VoIP providers offer 

customers local calling, long distance calling, optional calling features such as call 

waiting and caller identification as well as enhanced call management features not 

available with circuit-switched telephony such as the ability to access voice mail 

online, create and manage directories of contacts, and manage incoming calls based 

on caller identification, time of day and day of week to name a few examples.   

11) VoIP is a means by which voice communications can be conveyed as data in a form 

much like other Internet traffic.  VoIP relies on technology that codes analog voice 

signals into digital data packets, which are then directed to their destination through 

the public Internet or a private data network via Internet Protocol.  The packets are 

reassembled into voice signals, typically at the destination point.  In its Decision, the 

CRTC distinguished between peer-to-peer services and those that are routed to and 

from the PSTN.  Only those services that connect to the PSTN are defined by the 
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CRTC to comprise “VoIP services”.  Peer-to-peer services are not subject to 

regulation, having been found by the CRTC to be retail Internet services.13 

12) The CRTC found the “defining characteristic” of VoIP services is “their points of 

origination and termination are addressable by [North American Numbering Plan] 

numbers and their international equivalents, allowing for the ability to connect to 

anyone on the PSTN”.14  Because VoIP service allows customers to “make or receive 

calls that originate and terminate within an exchange or local calling area as defined 

by ILECs’ tariffs”,15 the CRTC considers them to be local VoIP services.  It is 

certainly true that VoIP service is a functional substitute for making a local call over 

the circuit-switched network for those customers who have a broadband Internet 

connection.  It is also the case that VoIP service is a functional substitute for making 

a long-distance call over the circuit-switched network for those customers who have a 

broadband connection.  In this regard, VoIP is a substitute for all circuit-switched 

telephony – local and long distance – for those customers with a broadband 

connection.16  As noted by Commissioner and Vice-Chair, Broadcasting Andrée 

Wylie, the same can be said for wireless telephony, which also utilizes numbers that 

conform to the North American Numbering Plan and provide universal access to and 

from the PSTN.17  Yet the CRTC did not consider mobile wireless to be a close 

substitute for wireline telephone service because less than 2% of Canadian 

                                                 
13  The CRTC considered peer-to-peer voice communication services using Internet Protocol that do not 

connect with the PSTN to be retail Internet services that are not subject to regulation (see Telecom 
Decision CRTC 2005-28, Summary). 

14  Telecom Decision CRTC 2005-28, at para. 63. 
15  Telecom Decision CRTC 2005-28, at para. 16. 
16  In fact, few customers are expected to be interested in VoIP if it is only a basic local voice service.  

Research undertaken by Nortel indicates that less than 5% of broadband households would pay for 
VoIP that did not include long distance or any additional next-generation services (see Telecom 
Decision CRTC 2005-28, at para. 235). 

17  Dissenting Opinion of Commissioner and Vice-Chair, Broadcasting, Andrée Wylie, at page 2 of her 
dissent. 
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households had wireless service only as of 2003.18  Of course, even fewer Canadian 

households have VoIP service since it is a new service.  

13) The first firm to launch VoIP service in Canada was Primus Canada, which launched 

in January 2004.  Vonage Canada followed in March 2004.  Both Primus’ and 

Vonage’s service may be ordered and used anywhere in Canada where a high-speed 

Internet connection is available.19  Many other smaller firms have since launched 

VoIP service, with service often available for order and use anywhere in Canada there 

is a high-speed Internet connection available.  Still other firms market VoIP service to 

customers in a more limited area.  

14) Figure 4 of Attachment 1 to Aliant’s, Bell’s, SaskTel’s, Télébec’s and TELUS’ 

Petition to the Governor in Council to Vary Telecom Decision CRTC 2005-28 

Regulatory Framework for Voice Communications Services Using Internet Protocol 

lists the residential VoIP service offerings in Canada as of July 2005.  Over 55 firms 

are listed, which includes peer-to-peer service providers and the VoIP offerings of the 

ILECs.  Removing those providers who only provide peer-to-peer service20 and the 

ILECs,21 there are about 50 providers offering VoIP service as of July 2005, with 

further entry expected throughout 2005.  Of particular note is the entry and expansion 

of the cable incumbents.22 

15) As is evident from the available services in Canada today, many VoIP services are 

independent of the physical high-speed Internet connection.  As a result, there is a 

                                                 
18  Telecom Decision CRTC 2005-28, at para. 128. 
19  Customers may have to choose from a more limited selection of local area codes, however, as VoIP 

providers have not acquired NXX codes across all of Canada.   
20  These are Apple Computer, Microsoft/MSN, and Yahoo!.  Skype offers both peer-to-peer service and 

access independent VoIP using the CRTC’s definition (i.e., with connection to and from the PSTN), 
and hence I have not excluded it.   

21  Bell offers VoIP service in its ILEC serving territory. 
22  Large and small cable incumbents offer VoIP service as of July 2005, including Chase Cable & 

Internet, Cogeco, Lumby Cable & Internet, Pender Island Cable & Internet, Rogers Cable, Sicamous 
Cable & Internet, Sun Country Cablevision, Sun Peaks Cable & Internet, Vidéotron, and Wood Lake 
Cable.   
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meaningful separation between physical transport and services, in contrast to 

conventional circuit-switched networks.23  Competition can take place by innovative 

firms offering various services, taking the existence of transport facilities as given.24  

Second, for those VoIP services that depend on the broadband connection – for 

example, a cable company’s VoIP offering that is bundled with the cable company’s 

broadband service – the broadband connection need not be provided by the ILECs.  

The crucial point is firms’ incentives to develop and implement competing VoIP 

services and applications do not depend on the actions that are taken by the ILECs. 

16) Internet Protocol favours the development of a wide range of innovative and 

competing services by many firms.  VoIP does not just enable local calling.  

Unlimited long distance calling is also offered.  As well, services that are unavailable 

through local and long distance providers using conventional communications 

technology are being offered.  VoIP services are likely to include a variety of 

features, such as the ability to manage calls on-line, forward and transfer calls, access 

voicemail from other locations and many more features.25  Primus Canada, for 

example, offers access to a web portal that allows residential and business customers 

to easily manage calls and service features online, including access to voicemail 

online, creation and management of contacts directories, and management of 

incoming calls based on caller identification, time of day and day of week.26  Primus’ 

offering is not unique, as many other VoIP providers have similar features, as well as 

                                                 
23  Katz refers to this as different “layers” of service with content and applications distinct from the 

network and data link transport infrastructure.  See Michael L. Katz, “Thoughts on the Implications of 
Technological Change for Telecommunications Policy”, in Transition to an IP Environment – A 
Report of the Fifteenth Annual Aspen Institute Conference on Telecommunications Policy, Robert M. 
Entman (rapporteur).  Aspen Institute Communications and Society Program, 2001, pages 25-26.   

24  AT&T, “Services Over Internet Protocol: Voice is Just the Beginning,” FCC VoIP Forum Submission, 
December 2003, page 2, available at http://www.fcc.gov/voip/comments/ATT.pdf.  

25  Presently many new features are offered in addition to the normal cellular telephone features.  For 
example, Primus offers “Do-Not-Disturb” options, online management of calls, messages and mails, 
alternate number forwarding, and alternate numbers on same lines etc.  

26  See http://www.primus.ca/en/residential/talkbroadband/popup_mytalkbroadbandportal.html. 
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number portability, portable service and emergency service functionality.27  AT&T 

predicts applications such as real-time translation, videoconferencing, and 

multimedia. 28   

17) The variety of services that is potentially available to VoIP customers depends only 

on the ability of service providers to program the applications and introduce them.  

Eventually all of a user’s communications, including e-mail, voicemail and faxes, are 

expected to be accessible from a single web-based account.29  According to the US 

Federal Communications Commission (“FCC”), this will “giv[e] rise to a 

communications environment in which offerings are designed not to fit within the 

limitations of a legacy network but rather to provide each end user a highly 

customized, low-cost suite of services delivered in the manner of his or her 

choosing.”30  Thus there is greater scope for differentiated service offerings in the 

case of VoIP than in traditional local telephone – it is not at all apparent whether there 

is a “standard” product that consumers will demand.   

18) Most observers as well as industry participants predict that voice traffic will migrate 

to VoIP in the coming years.31  A recent Canadian telecommunications analyst report 

predicts growing ILEC telephony losses as cable firms ramp up their VoIP services: 

“Vidéotron’s aggressively priced local service ($30/month) has gained 
significant traction in one quarter; taking approximately 6% of homes 
in the south shore of Montreal, or ~ 10-12% including backlog. . . . 
[W]e forecast Bell Canada losing -300k (-3.5% yr/yr) residential lines 

                                                 
27  Initial offerings of VoIP did not include 911 services.  However, basic 911 service provision is 

required of all VoIP providers by July 4, 2005 following Telecom Decision CRTC 2005-21. 
28  AT&T, “Services Over Internet Protocol: Voice is Just the Beginning,” FCC VoIP Forum Submission, 

December 2003, page 3.   
29  Federal Communications Commission, “IP-Enabled Services,” WC Docket No. 04-36, Notice of 

Proposed Rulemaking, March 10, 2004, para. 18.  
30  FCC, WC Docket No. 04-36, para. 5. 
31  Simon Dux, “Broadband Voice: Look Before You Leap,” Total Telecom Magazine, April 2004; Glen 

Campbell, “VoIP: Telecom Services Sector Impacts,” presented at CITI Workshop on the Business 
Implications of VoIP, May 25, 2004. 
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in 2005E and -360k (-4.3%) in 2006E (vs. -119k in 2004) to 
Vidéotron, Rogers, Cogeco Cable and other competitors. 

. . .  

[W]e believe line losses at TELUS will be comparable to BCE, 
reflecting the TELUS (1) higher long distance pricing, (2) lack of a 
video offering; and (3) customer service issues in recent years.  For 
calendar 2005 we estimate TELUS will lose -124k residential lines     
(-4.1% yr/yr) and -125k in 2006E (-4.3% yr/yr) compared with -39k in 
2004 (-1.3% yr/yr).”32 

19) With Decision 2005-28, these same analysts are forecasting residential access line 

losses of 19% for each of TELUS and Bell to competitors over the next five years.33  

The losses forecasted for Bell assume Bell will lower its long distance prices in order 

to retain customers. 

III. WHEN SHOULD ECONOMIC REGULATION BE PURSUED? 

20) From an economic point of view, regulation is justified by market failure.  Thus, if 

the market were not regulated, the economic inefficiencies that would result must be 

sufficiently large as to exceed the costs of regulation taking into account the 

efficiency benefits that would be achieved by regulation.34  Regulation is not required 

when market forces are able to discipline the prices set by firms.  As the CRTC has 

noted: “Market forces allow for greater choice and service provider responsiveness 

and ensure that user requirements, not regulators, drive service considerations”.35   

                                                 
32  Richard Talbot and Jonathan Allen, “Telecommunications Services: Canadian Telco Q1/05 Earnings 

Preview”, RBC Capital Markets Research Industry Comment, April 20, 2005, at page 3. 
33  Richard Talbot and Jonathan Allen, “Telecommunications Services: CRTC VoIP Decision – No 

Surprises”, RBC Capital Markets Research Industry Comment, May 13, 2005, at pages 4-5. 
34  For a discussion of the market failure test for regulation see Jeffrey Church and Roger Ware, Industrial 

Organization: A Strategic Approach, Irwin McGraw-Hill, 2000, at pages 752-769. 
35  Telecom Decision CRTC 2004-2, at para. 15. 
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21) The preference for reliance on market forces over regulators is not abandoned if the 

market under consideration falls short of the theoretical ideal of perfect competition.36  

Most real-world markets are not perfectly competitive.  In the case of 

telecommunications, for example, the fact that fixed costs have traditionally been 

substantial and sunk (i.e., irrecoverable should the firm exit) means that firms need to 

set prices above marginal cost in order to remain viable.  Markets without industry-

specific regulation are not open to wide-scale competitive abuses owing to the 

application of competition laws.   

22) Continuing industry-specific economic regulation in the face of changing market 

conditions requires an articulation of the nature of likely market failure.  There is a 

strong tendency for regulators to continue regulating even when claiming to favour 

reliance on market forces.  Indeed there is considerable danger that the regulator may 

adopt liberalization policies that are more “anticompetitive” than “procompetitive”, 

by virtue of reducing the intensity of long-term industry competition.37   

23) Regulation should not be pursued for “infant industry” arguments.  Protecting firms 

from competitive forces in order to allow them to “grow bigger and more profitable” 

is a never-ending process.  Once protected from competitive forces, history proves 

that firms remain inefficient and less able to compete, thereby perpetuating regulation 
                                                 
36  For “perfect” competition to result, the following conditions must apply: (i) there are a large number of 

small firms producing a relatively homogenous product or service in the market; (ii) entry and exit 
from the market is relatively free (if not completely unconstrained); and (iii) firms and consumers have 
extensive information available to them on product and service offerings and costs.  In such 
circumstances, competition among firms will drive prices to marginal cost, which is equivalent across 
firms. 

37  This terminology is taken from Mark Armstrong and David E. M. Sappington “Regulation, 
Competition and Liberalization”, mimeo, December 2004, available at 
http://www.econ.ucl.ac.uk/displayProfile.php?staff_key=159.  They consider anticompetitive 
liberalization policies to include: provision of temporary monopolies or oligopolies; exclusion of 
foreign investors; specifying market share targets for industry participants; restricting incumbent 
suppliers asymmetrically; and affording competitors unduly favourable long-term access to the 
incumbent’s infrastructure.  Procompetitive liberalization policies include: reducing the costs that 
customers incur when they switch suppliers; rebalancing the prices charged by the incumbent supplier 
to better reflect its operating costs and otherwise redesigning the regulations imposed on the incumbent 
supplier to account explicitly for emerging competition; privatizing state-owned enterprises; 
establishing appropriate access prices; and increasing monitoring, data reporting, and antitrust scrutiny, 
at least during the early stages of liberalization. 
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while failing to achieve the lowest prices and greatest variety and quality for 

customers (and the lowest costs for firms). 

24) How do we know if market failure is likely to occur?  Several important points need 

to be borne in mind in addressing this question.   

25) First, market power in one technology need not mean market power in a new 

technology.  Historically, telecommunications services were regulated because the 

industry was characterized as a “natural monopoly”.  A market is a natural monopoly 

when production costs are minimized if there is only a single firm operating.38  A 

variant of natural monopoly may arise when the fixed and “sunk” investments 

required to participate in the market are sufficiently great and the variable costs of 

production are sufficiently low that only a single provider serves the market, even 

though costs may not be minimized with only one firm.39  The telecommunications 

industry is no longer a natural monopoly.  Numerous firms are able to efficiently 

provide a large and diverse set of telecommunications services to customers.  This is 

particularly so in the case of VoIP service as elaborated upon below. 

26) Second, much of the existing regulation in telecommunications is the result of 

competitors’ need to access essential components of the incumbents’ infrastructure in 

order to offer a competing service.  An essential service is one that is not economical 

for an entrant to supply on its own.40  An important example of a service that has 

typically been viewed as essential in the telecommunications context is the provision 

of the copper local loop in certain areas.  Left unregulated, it is argued, the incumbent 

may choose to raise the price of local loop access so as to constrain the competitive 
                                                 
38  This is usually thought of in terms of scale economies: when economies of scale are large in 

comparison to demand, perhaps due to very large fixed costs, a firm’s average cost will decline with 
output, and costs are lowest when one firm produces to meet demand (see Jeffrey Church and Roger 
Ware, Industrial Organization: A Strategic Approach, Irwin McGraw-Hill, 2000, at page 754). 

39  Fixed investments that are sunk cannot be recovered if the firm decides to exit.  When there are very 
low variable costs relative to fixed and sunk costs, any firm considering entry might reasonably 
anticipate an aggressive price response by the incumbent upon entry.  As a result, an entrant will not 
want to put a large sunk investment at risk and thus there will be no entry. 

40  Telecom Decision CRTC 97-8, at para. 74. 
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threat the incumbent faces from the leasing entrant in the services market.  To avoid 

this, the CRTC regulates the conditions of local loop access and other unbundled 

network elements that incumbents make available to competitive entrants.  The 

CRTC also requires ILECs to impute the tariffed rates or Phase II costs of individual 

services offered in the local exchange as their own costs when pricing their services, 

thereby putting them on an equal cost footing with entrants who require access to 

these facilities.  If competitors do not require access to ILEC infrastructure, as is the 

case with those providing VoIP service, as elaborated upon below, the historical 

regulatory model does not apply. 

27) Regulators should only concern themselves with cases of substantial market power.  

In practical terms almost every real firm has some ability to price above marginal cost 

(the traditional notion of perfect competition) and hence they might in technical terms 

be found to possess market power.  What is ultimately of concern to economists and 

regulators is whether a firm has substantial market power.  Substantial market power 

exists when a firm can hold market prices above (and perhaps service quality below) 

the competitive level by a substantial amount and for a significant amount of time, 

without losing so many customers to rivals that the firm is forced back to competitive 

behaviour.  If the ILECs were to price their VoIP service at monopoly levels and as a 

result lose sufficient numbers of customers as to make this unprofitable, then the 

ILECs do not have market power in VoIP service. 

28) High market shares do not automatically mean market power.  Market shares are at 

best only a rough guide to market power.  A firm may have a high market share 

because it offers customers the best quality-adjusted price, and hence customers 

choose to purchase that firm’s service.   

29) Just as having a high market share is not a simple indicator of market power, price 

discrimination is also not a clear indicator of market power.  There are several 

reasons why we would expect to find differential pricing at the retail level in 

competitive telecommunications markets.  First, offering lower prices to those 
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consumers with greater choices (including a higher propensity to forego purchasing a 

service) is a common practice in competitive markets, and not one associated with 

monopoly power.  A perfect example of this is Cogeco’s differential pricing in 

Ontario and Quebec for its VoIP service.41  Indeed, even if a firm with market power 

engages in price discrimination this may increase consumer welfare if it results in an 

increase in output.  Second, differential pricing is a natural outcome of competition in 

an industry like telecommunications where sustainable competitive prices will be 

higher than marginal costs in light of the historically significant fixed entry and 

recurring costs required of industry participants.  Recovery of these costs can only be 

accomplished at prices above marginal cost, but not all customers may value the 

product sufficiently to make the same (proportionate) contribution to fixed costs.42  

Thus, competitive pricing in telecommunications normally involves some form of 

retail price discrimination to ensure that fixed costs are recovered.43  As well, retail 

price discrimination may intensify competition.44   

30) If simple tests to determine market power – like a high market share or evidence of 

price discrimination – fail, how is market power to be detected?  One way to find 

direct evidence of market power is in the statements or behaviour of customers, which 

is an attempt to gauge demand elasticity.45  Is it the case that customers consider 

themselves to be without alternatives?  A second way to determine if market power 
                                                 
41  See Petition to the Governor in Council to Vary Telecom Decision CRTC 2005-28 Regulatory 

Framework for Voice Communications Services Using Internet Protocol by Aliant Telecom Inc., Bell 
Canada, Saskatchewan Telecommunications, Télébec, société en commandite, TELUS 
Communications Inc. and TELUS Communications (Québec) Inc., July 28, 2005 at para. 37. 

42 See Jean-Jacques Laffont and Jean Tirole, Competition in Telecommunications, MIT Press, 2000, at 
pages 110-116. 

43  A regulated firm that has made large fixed investments in order to operate will need to set prices above 
marginal cost in order to earn a normal return on these initial fixed investments.  The theory of 
efficient pricing by a multi-product firm requires the goods sold to relatively price-insensitive 
consumers to be marked up above cost more than the goods sold to price-sensitive consumers.  This is 
known as Ramsey pricing.  This allows for fixed costs to be recovered with minimal distortion to 
overall consumption levels.  

44  See, for example, James C. Cooper, Luke Froeb, Daniel P. O’Brien and Steven Tschantz (2005) “Does 
Price Discrimination Intensify Competition?  Implications for Antitrust”, Antitrust Law Journal, 72 at 
pages 327-373. 

45  Franklin Fisher has made these arguments in several antitrust cases of which the author is aware. 
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exists requires knowing what happens to a firm’s business when monopoly profits are 

sought.46  The fundamental issue is whether competitors are able to grow in response 

to a price increase by the dominant firm.  A firm may have a large share because it 

has low prices or better products.  The right question to ask is whether that large share 

would survive an attempt to charge high prices and earn monopoly profits.  The best-

known and most commonly used way to locate market power is the “indirect” method 

which involves first defining a “relevant market” and then computing market shares 

and assessing barriers to entry.  Typically this approach is adopted because direct 

measures of market power are unavailable.   

31) Even if economic regulation is desired owing to a finding of market failure, not all 

regulation is welfare improving.  Consider the case where two firms start out on a 

symmetric footing and seek to serve a market by offering services that require large 

sunk investments.  Suppose that the first firm to the market is likely to capture the 

majority of the customers – it becomes the dominant firm in the market.  Once the 

investments have been made, economic efficiency can be enhanced in the short term 

by restraining the dominant firm’s pricing.  However, this may not be desirable from 

an ex ante perspective that incorporates longer-term considerations of dynamic 

efficiency.  Foreseeing that they will not be able to set prices to maximize profits, the 

two investing firms may initially scale back their investments or decide not to invest 

at all, thereby leaving the consumers unserved.  As a result, it is crucial to account for 

ex ante incentives to invest when deciding the efficient degree of regulation. 

IV. ASSESSING THE COMPETITIVENESS OF VOIP SERVICE IN CANADA 

Current Competitive Conditions in Canada 

32) The CRTC concluded that, in a forborne market, the ILECs would be able to use their 

dominance in local exchange services to thwart competition in VoIP local service.47  

                                                 
46  Franklin M. Fisher (1991) “Diagnosing Monopoly”, Industrial Organization, Economics and the Law, 

at page 16. 
47  Telecom Decision CRTC 2005-28, at para. 165. 
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Importantly, the CRTC did not conclude that the ILECs currently have substantial 

market power in VoIP service in Canada.   

33) Instead, the CRTC found that because VoIP is a functional substitute for local circuit-

switched exchange services and ILECs possess a very high market share in traditional 

local services when measured on a national basis, ILECs must possess market power 

in a combined local circuit-switched and local VoIP services “market”.  The CRTC 

appears to have undertaken neither an extensive analysis of demand and supply 

substitution, nor one of pricing, to reach this conclusion in respect of market 

definition.  Instead, Decision 2005-28 speaks solely to functional substitution, notably 

the fact that both services originate and terminate traffic on the PSTN.  But if the 

standard for market definition were solely based on functional substitution then the 

relevant market should be all circuit-switched telephony (local and long-distance) 

plus mobile wireless plus VoIP service since all of these services are functional 

substitutes using the CRTC’s logic.   

34) An alternative approach would be to start with the service in question – VoIP – and 

ask whether a hypothetical monopolist could sustain a profitable price increase in 

VoIP service or whether customers would turn in sufficient numbers to traditional 

telephony to thwart a small, but significant non-transitory increase in price in VoIP.  

The CRTC did not do this, yet this is the standard test for market definition:  “The 

relevant market is the smallest group of products and geographic area in which a firm 

with market power can profitably impose a sustainable price increase.”48  To know if 

ILECs’ offering of VoIP service should be regulated one starts with the question of 

whether ILECs’ have market power in VoIP today. 

35) In addition to not having market power in VoIP services today, the technological 

features of VoIP make it highly unlikely that the ILECs will secure substantial market 

power in VoIP in the future.  The large number of firms providing (or with plans to 

provide) VoIP services to Canadians attests to the ease of entry.  Unlike the provision 
                                                 
48  Telecom Decision CRTC 2005-28, at para. 74. 
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of local telephony through circuit-switched networks, providing VoIP service does 

not require large, sunk, fixed investments.  To make use of VoIP services, customers 

need only be connected to a broadband network.  Indeed, the CRTC agreed that 

barriers to entry for such VoIP service providers are low.49  Given this, there is no 

need to regulate ILECs’ VoIP services on the basis that they possess market power in 

VoIP.  This is not a radical idea, but is one that has been adopted by numerous 

telecommunications regulators around the world.  As FCC Commissioner Kathleen 

Abernathy notes: 

“Public-utility regulations have traditionally been imposed on local 
exchange carriers to restrain their market power.  Services such as 
VOIP, by contrast, appear to have low barriers to entry and it does not 
appear that any provider occupies a dominant market position.  Rather 
than reflexively extending our legacy regulations to VOIP providers, 
we need to take this opportunity to step back and ascertain whether 
those rules still make sense for any providers, including 
incumbents.”50 

36) Having determined that the ILECs do not have market power in VoIP today, 

regulation would only be justified if either: (i) the ILECs would be able to gain 

market power in VoIP in the future; or (ii) the ILECs would be able to entrench any 

existing market power they may have in respect of local services that competition in 

VoIP would otherwise dissipate.  These issues are considered below. 

ILECs Have No Ability to Impair Access to VoIP Components 

37) To offer VoIP service, providers do not require access to ILEC facilities.  Instead, 

VoIP service providers like Vonage and Primus rely on their customers to purchase 

the broadband connection.  These VoIP service providers do not need to offer 

customers a bundled service and transport VoIP offering; indeed, few do.  In the case 

of some cable offerings, where a bundled VoIP service together with broadband 

                                                 
49  Telecom Decision CRTC 2005-28, at para. 161. 
50  Separate Statement of Commissioner Kathleen Q. Abernathy, Re: IP-Enabled Services, Notice of 

Proposed Rulemaking (adopted Feb. 12, 2004) at page 1. 
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access is offered jointly, cable companies offer these services without the need to 

acquire ILEC facilities.   

38) The fact that the ILECs within their service territories are one of two facilities-based 

providers of broadband Internet residential connections does not alter the conclusion 

that regulation is unnecessary.  The CRTC has found the retail Internet services 

market to be “highly competitive”.  Indeed, the CRTC considered whether it needed 

to apply regulations on providers of broadband services in order to guard against 

possible quality degradation against non-ILEC and non-cable competitors in Telecom 

Decision 2005-28.  The CRTC found no evidence that broadband service providers 

impaired service quality to non-integrated VoIP providers.51  The CRTC also noted 

that were such quality degradation to be attempted it would also degrade the 

broadband access providers’ own services as well.52  Critically, the ILECs are not the 

only provider of broadband services, and hence the CRTC noted that “market forces 

can be relied upon” to ensure quality broadband service, failing which the CRTC can 

rely on subsection 27(2) to prohibit intentional degrading of traffic if it were to ever 

arise.53 

39) The only essential components of service that VoIP providers require are connection 

to the PSTN and access to numbers, both of which are readily available.  Competitor 

access to the PSTN is available in every exchange across Canada, and not strictly 

through ILECs: I understand from discussions with Bell that CLECs and Internet 

Service Providers (ISPs) have established co-location and interconnection 

arrangements in virtually all urban centres.  Access to the PSTN is provided at 

tariffed rates approved by the CRTC in the ILECs’ access services tariffs.54  To 

improve interconnection costs, the CRTC recently consolidated exchanges to form 

                                                 
51  Telecom Decision CRTC 2005-28, at para. 476. 
52  Telecom Decision CRTC 2005-28, at para. 477. 
53  Telecom Decision CRTC 2005-28, at paras. 477-478. 
54  See, for example, Bell Canada's Access Services Tariff for Interconnection with Carriers and Other 

services Providers, CRTC 7516, Item 140 – Internet Voice Access Service. 
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larger local interconnection regions.55  In respect of numbers, VoIP service providers 

that are Canadian carriers can obtain numbers directly from the Canadian numbering 

administrator, which is independent of the ILECs.  Those service providers who are 

not Canadian carriers can obtain numbers from any Canadian carrier. 

40) Thus, the ILECs have no ability to raise their rivals’ costs through impaired access to 

essential facilities.  Any essential facilities required to offer VoIP – namely, access to 

the PSTN and numbers – are available from parties other than the ILECs and when 

available from the ILECs these are provided at CRTC-regulated tariffs. 

ILECs Have No First-Mover Advantages 

41) ILECs such as Bell have no natural “first mover” advantage over other providers of 

VoIP services.  Indeed, the ILECs have been later entrants.  While ILECs already 

provide high-speed Internet service and have well known brands, the same can be 

said about cable incumbents.  Commissioner Wylie noted this in her dissent:  cable 

companies are expected to provide vigorous competition for VoIP service and can 

take advantage of their legacy broadband infrastructure available to over 90% of 

Canadians, widespread penetration of cable broadband infrastructure for the provision 

of television and/or Internet access services at unregulated rates, long-established 

relationships with consumers, and the ability to offer for one unregulated price 

competitive packages of television, Internet access, wireless telephony and VoIP 

services.56 

42) The only advantage that the ILECs have that is not shared by the cable companies is 

experience offering residential and business local exchange services.  But the ILECs 

do not have any more experience in offering VoIP service than the cable incumbents 

or other VoIP providers.  Primus and Vonage are the most experienced providers of 

                                                 
55  Telecom Decision CRTC 2004-46, Trunking arrangements for the interchange of traffic and the point 

of interconnection between local exchange carriers, 14 July 2004 at paras. 69-74.   
56  Telecom Decision CRTC 2005-28, Dissenting Opinion of Commissioner and Vice-Chair, 

Broadcasting, Andrée Wylie, at page 3. 
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VoIP service in Canada.  In the case of the cable incumbents, it might be argued that 

they have an equal (if not more important) potential advantage over ILECs in offering 

VoIP service when it is bundled with video given cable companies’ predominance in 

offering consumers cable television services. 

43) In Decision 2005-28, the CRTC found “the ILECs have the ability to migrate existing 

circuit-switched local exchange service customers to a fully managed VoIP 

service”.57  But all VoIP providers have the ability to migrate circuit-switched 

exchange customers to VoIP, and hence this does not constitute a barrier to entry, 

much less a significant one.  If this were a significant barrier to entry, why have over 

50 non-ILECs made the investments needed to offer VoIP service in Canada?  Did 

they enter on the mistaken belief that the CRTC would prohibit the ILECs from 

offering VoIP service?  Surely not.  Given the number of entrants and the scale of 

entry thus far, the fact that ILECs have the ability to migrate customers cannot be a 

barrier to entry – entry has already occurred and more is expected.   

44) Furthermore, ILECs cannot move customers without their consent.  The ILECs will 

have to market to and convince their circuit-switched exchange customers to try VoIP 

service as an alternative just as their rivals will.  The ILECs have no special 

advantage in this regard.  For example, the fact that the ILECs know who their 

circuit-switched customers are no more provides the ILECs with an advantage than 

any competitor that has access to a phone directory.  The only way that the ILECs can 

migrate a customer is to offer a better quality-adjusted price than its competitors 

offer.  If the ILECs preserve their customer base by offering the best quality-adjusted 

prices available this demonstrates competition is working.   

45) Finally, switching service providers is generally not costly for customers in light of 

number portability.  In addition, Decision 2005-28 extended the CRTC’s requirement 

that all local exchange carriers implement local number portability to providers of 

                                                 
57  Telecom Decision CRTC 2005-28, at para. 158. 
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local VoIP service, and hence customers need not change their phone number when 

changing local exchange providers (circuit-switched or VoIP).58   

ILECs Cannot Engage in Anticompetitive Tying or Bundling of VoIP Service 

46) ILECs have no ability to hinder competition by “tying” customers to their VoIP 

offerings through a refusal to supply other services.  The circumstances under which 

tying may be anticompetitive are limited.  First, the tie must generally involve 

“forcing,” in that service A is only available if the customer also purchases service B.  

Second, the firm engaged in tying must have substantial market power in service A 

(referred to as the tying good).  Third, by tying service B to the monopoly service A, 

the firm has to effectively thwart competitors’ ability to provide service B to 

consumers.  These conditions are not met in the case of ILECs’ offerings of VoIP.   

47) Consider, for example, the case of the ILEC’s VoIP service offering tied to local 

circuit-switched telephony.  It makes little sense for an ILEC to attempt to force its 

VoIP service to be purchased with its circuit-switched local exchange service since 

the ILECs’ circuit-switched local telephony in many cases would no longer be needed 

if the customer acquires VoIP.  The only VoIP customers the ILEC successfully 

forecloses from competitors using this strategy are those that have a strong preference 

for traditional local telephony.  But these customers would be uninterested in 

competitors’ VoIP offerings even in the absence of the tie.  Thus, the tie has no force 

and no effect on competitors.  There are ample substitute VoIP service offerings 

available to consumers and hence they would not be compelled to purchase the 

ILEC’s VoIP.   

48) Now consider another possible tie.  The ILEC might seek to tie its VoIP service 

(referred to in this example as the tied good) to its broadband Internet service 

(referred to as the tying good).  As noted above, in order for tying to be 

anticompetitive, as a necessary condition the firm engaged in the tying must have 
                                                 
58  Telecom Decision CRTC 2005-28, at para. 213 which references the earlier Telecom Decision 

CRTC 97-8. 
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market power in the tying good, which in this example is broadband Internet service.  

But the CRTC has found the Internet service market to be highly competitive.59  

Where high-speed Internet service is available, the market is generally fairly evenly 

divided between ILECs and cable incumbents.  Neither ILECs nor cable incumbents 

have a dominant position in the broadband access service needed by consumers to use 

VoIP service, and neither is expected to obtain a dominant position given the number 

of new and emerging broadband Internet alternatives, such as fixed wireless, 3G 

cellular, satellite, Wi-Fi, and fibre owned by electric utilities.60  If anything, the 

provision of broadband transport infrastructure needed for VoIP service is likely to 

become more competitive rather than less so.   

49) Even if alternative access technologies do not ultimately prove to be appropriate for 

the delivery of next generation services to consumers, the CRTC has determined that 

high-speed transport facilities should be made available by incumbent 

telecommunications and cable providers to competitive Internet service providers.61  

This requirement to resell the high-speed transport facilities removes the potential for 

ILEC or cable ownership of the local loop to inhibit competition in the provision of 

IP-based offerings of telephone and other services. 

50) In such circumstances, should an ILEC then attempt to force its broadband Internet 

customers to also accept its VoIP offering when these customers would not otherwise 

choose the ILEC’s VoIP service, the ILEC will simply lose the VoIP sale to one of 

the numerous alternative VoIP providers and also lose the customer’s broadband 

access as the customer switches to the cable incumbent.  In this respect, Decision 

                                                 
59  See Telecom Decision CRTC 2004-28, at para. 54: 

“The Commission considers that the retail IS [Internet service] market is highly 
competitive and exhibits characteristics associated with such competitiveness.  There is 
no dominant firm in the retail IS market.  Rather, there is rigorous competition including 
facilities-based competition between separate and unaffiliated telephone and cable 
competitors.”   

60  FCC, WC Docket No. 04-36, at para. 9.  
61  Telecom Decision CRTC 98-9, Regulation under the Telecommunications Act of Certain 

Telecommunications Services offered by ‘Broadcast Carriers’, 9 July 1998 
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2005-28 enhances the competitive wholesale access to broadband infrastructure as it 

provides for the Third-Party Internet Access (“TPIA”) service restriction that 

prevented the use of TPIA for IP-based telephony service to be removed from Rogers, 

Vidéotron, Shaw and Cogeco’s tariffs.62  Decision 2005-28 also affirms that ILECs 

may not prevent the use of TPIA for VoIP.63 

51) In light of this, ILECs do not have sufficient market power in the transport segment to 

leverage into services in any anticompetitive fashion.  Households and businesses 

value transport for accessing Internet-based services, in addition to VoIP.  Were an 

ILEC to attempt to foreclose transport access to those customers who did not take the 

ILEC’s VoIP service, this would simply lead to customers switching to cable-

provided broadband and some alternative form of VoIP.  Thus, ILECs cannot use 

their established position in transport to constrain the development of markets for 

VoIP services.  As the CRTC noted, the fact that market forces in broadband access 

can be relied upon to prevent the ILECs from degrading competing VoIP providers’ 

quality of service to their broadband networks (as discussed above at paragraph 38) 

also means that market forces in broadband access can be relied upon to prevent any 

anticompetitive tying by ILECs (or cable incumbents). 

ILECs Lack the Incentive and Ability to Price VoIP Below Cost 

52) Contrary to the CRTC’s suggestion, the ILECs also lack the incentive and ability to 

engage in other forms of predatory behaviour such as predatory pricing.  In general, 

predatory strategies are costly to the predator.  In order to gain the benefit of 

potentially higher profits in a less competitive market in the future, the predator must 

forgo profits in the period during which predatory activity is being engaged.  The 

costs of predation are greater the larger is the market share of the predator because 

more products or services are sold at a loss.  Higher profits can be earned in the future 

only if market power is sustained.  Yet higher profits may be uncertain because the 

                                                 
62  Telecom Decision CRTC 2005-28, at para. 429. 
63  Telecom Decision CRTC 2005-28, at para. 446. 
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predator knows that supra-competitive pricing invites entry or expansion of existing 

rivals.  Empirical economic evidence indicates that true predatory conduct is rarely 

attempted and even less frequently successful.64   

53) Thus, it is extremely important to analyse complaints of predatory conduct carefully 

and with a clear focus on consumer welfare as opposed to the welfare of competitors.  

Dynamic competitive markets will inevitably result in inefficient firms losing 

revenue, market share and even exiting.  However, these are not good reasons for 

preventing firms from lowering their prices, since low prices are to the benefit of 

customers.   

54) The economic literature provides a number of specific theories of predatory pricing by a 

dominant firm, demonstrating that in theory the practice can be rational.  In order for 

predatory pricing to be a plausible strategy in the case of the “financial market 

predation theory” which appears to be at the heart of the CRTC’s concern, the “prey” 

would have to be relatively financially weak, and there would have to exist barriers 

against the prey receiving sufficient funding to see it through the (necessarily 

temporary) period of below-cost pricing.  In addition, the incumbent would have to 

have sustainable market power and needs to be confident in its ability to later recoup 

losses incurred during the period when it is pricing below costs.  These conditions fail 

in the case of VoIP.   

55) To begin, it is important to distinguish low prices from pricing below cost to drive a 

rival from the market.  There is no doubt that ILECs have strong incentives to try to 

keep their customers’ business in the face of threats from VoIP providers.  This is 

why ILECs will offer VoIP services.  But this does not mean that ILECs have the 

                                                 
64  For example, in the period 1980-1990, the Competition Bureau received some 550 complaints alleging an 

offense under the predatory pricing provisions (Section 50(1)(c) of the Competition Act).  Of those 
complaints, only 23 resulted in formal inquiries under the Act, four were referred to the Attorney General, 
and only three resulted in the laying of charges (in one of which the accused was acquitted, in the second 
the charges were withdrawn at the preliminary hearing, and in the third case was still before the courts at 
the time that these statistics were published by the Bureau).  See Competition Bureau, Predatory Pricing 
Enforcement Guidelines, May 1992, at page 1.  The outcome of the third case was a guilty plea (see 
http://www.ic.gc.ca/cmb/welcomeic.nsf/0/386db49671e8920b85256612004d90a2?OpenDocument.) 
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incentive (or ability) to incur losses on VoIP service by selling it below cost in a 

market without regulation.   

56) Consider the consequences for an ILEC to price its VoIP service below cost.  To do 

so, it incurs losses.  For how long might the ILEC be willing to lose money on VoIP 

service?  In Decision 2005-28, the CRTC noted that the ILECs might fund any losses 

in VoIP through the revenues earned by their dominant position in local services,65 

implying that the ILEC would be able to sustain below-cost VoIP prices for a 

considerable period of time.  But the CRTC regulates the ILECs’ revenue stream in 

respect of local services.  If excessive profits are being earned by the ILECs in respect 

of circuit-switched local exchange services in order to fund losses in other services 

the CRTC can alter the established price cap and productivity offset to reduce any 

excess profits in circuit-switched local exchange services.   

57) Even if the ILECs were to lower VoIP service prices, how low would prices need to 

go to induce competing VoIP firms to exit?  Exhibits B and C provide a selection of 

monthly prices for VoIP service to customers located in either Montreal or Calgary 

with an existing broadband connection.  These tables also provide the ILECs’ circuit-

switched exchange service prices.  Currently, the only ILEC offering VoIP service in 

Quebec is Bell, with service available in Quebec City, Sherbrooke and Trois-Rivières.  

Unlimited Quebec-wide calling is available from Bell for $38 per month, unlimited 

Canada-wide calling is available for $40 per month and unlimited Canada-US calling 

is available for $44 per month.66  These prices are higher than any of the large VoIP 

providers with the exception of Sprint’s unlimited Canada-US calling plan.  As there 

is no evidence to suggest that competing firms are pricing their VoIP services below 

cost, Bell’s prices must also be higher than these rivals’ cost given they are higher 

                                                 
65  Telecom Decision CRTC 2005-28, at para. 164. 
66  http://www.digitalvoice.bell.ca/RatesAndPlans/. 
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than their rivals’ VoIP prices.67  There is also no evidence to suggest that Bell’s prices 

are lower than Bell’s costs of providing VoIP service. 

58) Indeed, given the differential that exists between Bell’s VoIP pricing plan and that of 

its rivals, Bell would need to lower its VoIP prices dramatically were it to seek to 

drive its VoIP rivals from the market.  But as Bell drops its VoIP prices it would also 

be expected to increase the rate at which its circuit-switched exchange customers shift 

to VoIP for those customers with broadband access.  As a result, the “funding” that 

the CRTC fears will come from Bell’s local exchange services will quickly dry up as 

its customers abandon circuit-switched telephony for VoIP. 

59) In addition, it is likely to be virtually impossible for an ILEC like Bell to drive a cable 

incumbent from the marketplace.  Even if Bell priced its VoIP service at $0, it will 

not induce Vidéotron, for example, to exit.  Vidéotron might cease to offer VoIP 

service, but it will not exit cable television nor will it exit the broadband Internet 

access market.  So what happens when Bell then seeks to raise its VoIP prices in 

order to recoup the losses it incurred when pricing VoIP service at $0?  The cable 

infrastructure and technology that Vidéotron needs to provide cable telephony 

remains in place.  It is relatively straightforward then for Vidéotron to return to 

offering customers VoIP service.  In addition, barriers to entry in respect of VoIP 

have been found to be low, allowing for additional firms to provide VoIP service 

should Bell (in this hypothetical example) seek to raise its VoIP prices in order to 

recoup any losses incurred when pricing below cost.  With such easy entry, it would 

be irrational of Bell (or another ILEC) to price its VoIP service below cost since all 

that this would entail is losses without any means of recouping the forgone profits at a 

later date in VoIP or through local circuit-switched exchange services given the 

regulatory regime in place.  As a result, the ILECs do not have the motivation, means 

or opportunity to engage in below-cost pricing in a forborne environment. 

                                                 
67  In fact the deployment of Internet Protocol technology into the PSTN reduces costs.  The CRTC 

discusses this at paras. 18-20 of Telecom Decision CRTC 2005-28.  
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60) Finally, even if such conduct did arise (and I believe it is highly unlikely to) in a 

forborne marketplace, the ILECs would be subject to prohibitions under the 

Competition Act.  Complaints of predatory conduct may be pursued under either the 

abuse or predatory pricing provisions of the Competition Act.68   

V. LIKELY DISTORTIONS FROM ASYMMETRIC REGULATION 

61) By regulating only the VoIP services offered by ILECs, while leaving all other VoIP 

providers free of regulation, the CRTC’s decision unnecessarily constrains ILECs’ 

ability to respond to other VoIP providers’ efforts to capture circuit-switched 

customers.  As a result, it is regulation that determines which providers succeed in the 

market as opposed to competitive rivalry.69  Such asymmetric regulation can lead to 

higher prices, reduced product variety and lower product quality than if the ILECs 

were allowed to compete as freely as their rivals.70  It can also reduce the pace at 

which ILECs roll out new VoIP services, and potentially the area over which these 

services are offered.  Economics tells us that rivals will typically respond to decreased 

competitive pressure by stepping down the rate at which they introduce new services.  

If the CRTC forbears from regulating ILECs’ VoIP offerings, Canadian customers 

will have a wider selection of VoIP offerings faster. 

62) It is generally agreed that Decision 2005-28 is likely to lead to higher prices for 

Canadian customers of VoIP than would otherwise exist in a forborne market.  For 

                                                 
68  If predatory pricing is part of an abuse complaint, it might be alleged to be part of a practice of 

anticompetitive acts by the dominant incumbent(s), which has the effect of substantially lessening or 
preventing competition.  In essence, the predatory actions might be argued to be part of a broader strategy 
of anticompetitive acts designed to discipline or exclude rivals.  If the complaint is pursued under section 
50(1)(c) of the Act, the test is a criminal standard, but need not be one that is strictly limited to predatory 
pricing causing a substantial lessening of competition.  Section 50(1)(c) proscribes conduct that involves “a 
policy of selling products at prices unreasonably low, having the effect or tendency of substantially 
lessening competition or eliminating a competitor, or designed to have that effect”.   

69  Michael L. Katz, “Regulation: The Next 1000 Years” in Six Degrees of Competition: Correlating 
Regulation with the Telecommunications Marketplace, Washington, D.C.: Aspen Institute, 2000. 

70  Armstrong and Sappington classify such regulation as one of several “anticompetitive liberalization 
policies” erroneously adopted by regulators.  See Mark Armstrong and David E. M. Sappington 
“Regulation, Competition and Liberalization”, mimeo, December 2004, available at 
http://www.econ.ucl.ac.uk/displayProfile.php?staff_key=159.   
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example, Seaboard commentators Brian Sharwood and Ian Grant reported that with 

Decision 2005-28, “[t]he Commission has succeeded in keeping telephone rates 

higher than need be for most Canadians.”71  RBC Capital Markets analysts Richard 

Talbot and Jonathan Allen reported that “[w]hile the incumbents will face 

accelerating competitive line losses and margin pressure following this Decision, the 

financial impact would have been much the same under a deregulation scenario, as 

the telcos … would cannibalize their own margins to maintain market share”72 

presumably by cutting prices to customers.  The Coalition for Competitive 

Telecommunications, which represents business and institutional telecom users, 

expressed similar views following Decision 2005-28.  Having found that the majority 

of surveyed business leaders did not support or want CRTC regulation of VoIP, Ian 

Russell, Coalition Chair, noted “[w]hile the CRTC apparently believes that users will 

benefit from their new VoIP rules, one must ask who knows better what users want: 

the CRTC or the users themselves”?73 

63) By curtailing the ILECs’ ability to respond to other VoIP providers’ competitive 

overtures, the CRTC has created a price umbrella under which the non-ILEC VoIP 

providers can compete.  This is not necessary, nor is it desired.  Canadian VoIP prices 

are already higher than those on offer in the United States, notwithstanding the fact 

that circuit-switched local exchange service prices have traditionally been lower in 

Canada compared to the United States.74  Exhibit D compares Vonage’s and Primus’ 

VoIP pricing packages in Canada and the United States.  Canadian prices are 

considerably higher.  This differential is not likely to disappear quickly given 

Decision 2005-28.    

                                                 
71  SeaBoard Comments, “CRTC’s new Workfare: Jobs for the Boys”, Week of 10 May 2005, at page 3. 
72  RBC Capital Markets Research Industry Comment, “Telecommunications Services: CRTC VoIP 

Decision – No Surprises”, May 13, 2005 at page 1. 
73  Canada NewsWire, “Canadian business leaders very disappointed in CRTC’s intrusive regulatory 

approach to Voice over Internet Protocol services”, May 12, 2005, available at 
http://www.telecomcoalition.ca/press?uid=16. 

74  For a comparison of prices for different baskets of circuit-switched telephony between Canadian and 
US providers, see SeaBoard Group, “Communications Pricing for Consumers: A Cross-National 
Survey”, May 2003. 
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64) Beyond the impacts on prices, extending retail price regulation to a new and evolving 

product space such as VoIP can also have detrimental effects on investment and thus 

dynamic efficiency.  Firms will be expected to invest in VoIP to take advantage of a 

number of potential profit opportunities.  First, as discussed above, service providers 

will seek to develop innovative and differentiated voice applications to exploit the 

enhanced functionality available from treating voice signals as data.  Second, 

providers can offer VoIP services in conjunction with other data-related services.  

This creates an incentive to develop attractive complementary offerings, for instance 

video-conferencing in the business context, or bundled video-on-demand for 

residential customers.  Third, VoIP is expected to lead to operating cost efficiencies 

for service providers relative to traditional telephone services.75  Fourth, consumer 

demand for the innovative services available with VoIP will have a positive impact 

on the demand for broadband access, further stimulating the incentive to introduce 

new forms of transport and access.76  As Vonage noted in its submissions to the 

CRTC, “market analysis prepared by investment bankers suggests that light 

regulation of VoIP services helps increase broadband penetration rates.  For instance, 

in 2003, broadband penetration rates increased 5.7% in the United States where VoIP 

services are not regulated [at the] federal level.”77 

65) The investment-based competition that arises when firms seek these kinds of profit 

opportunities is known as dynamic competition.  Dynamic competition is a key 

source of gains in consumer welfare over the long term, especially in fast-moving 

industries such as telecommunications.78  The vigor of dynamic competition, and thus 

the dynamic efficiency gains accruing to customers, depends crucially on profit 

                                                 
75  Nortel Networks, “Tutorial on Technical Advantages Associated with the Evolution to VoIP,” FCC 

VoIP Forum Submission, September 22, 2003, available at http://www.fcc.gov/voip. 
76  FCC, WC Docket No. 04-36, at para. 5. 
77  Letter to Ms. Diane Rhéaume, Secretary General, Canadian Radio-television and Telecommunications 

Commission from Mr. William B. Wilhelm, Jr. et al,, Attorneys for Vonage Holdings Corp., Swidler 
Berlin Shereff Friedman, LLP, 18 June 2004, at para. 17. 

78  See Neil Quigley, “Dynamic Competition in Telecommunications: Implications for Regulatory 
Policy,” CD Howe Institute, Commentary No. 194, February 2004. 
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incentives.  In general, firms will invest until the discounted expected return on 

investment just equals the investment cost.  This means that considerations limiting 

the profit firms expect to receive will tend also to decrease the incentive to invest, and 

consequently the rate of introduction of new products and services.  Decision 2005-28 

affects the ILECs’ profit potential from VoIP at several levels.  First, it imposes 

higher costs on the ILECs in order to comply with the asymmetric regulatory regime.  

Second, it limits ILECs’ ability to respond to rival VoIP providers thereby increasing 

the ILEC revenue reductions expected as circuit-switched telephony customers move 

to VoIP.79 

66) Competitors’ incentives to invest would also be affected.  The economic literature on 

innovation “races” to obtain a patent has shown that each party’s incentive to invest 

to obtain the patent depends positively on the intensity of each party’s investment.80  

When one party speeds up its research, it is an optimal response for other parties to 

speed up as well, and vice-versa.  The situation here is analogous: if ILECs’ 

incentives to invest are diminished because regulation is aimed at limiting ILECs’ 

ability to attract VoIP customers, and this is borne out in a slower rate of new service 

introduction or a more limited geographical reach, rival firms such as the cable 

incumbents will not seek to introduce new products or services as quickly or as 

broadly, because there will be less competitive pressure to do so.   

67) The CRTC does not fully consider these issues.  Instead, it reaches the conclusion that 

because ILECs will invest in Internet Protocol facilities and services in any event,81 

there is no harm in regulating ILECs’ VoIP services.  But will the ILECs invest as 

much or as quickly under regulation as they would in a forborne environment?  For 

example, would it be rational to expect the ILECs to invest heavily in extending their 

                                                 
79  The ILEC will lose all the revenue associated with the circuit-switched service and possibly also the 

revenue associated with the customer’s DSL connection without gaining any revenue from the 
customer had he/she chosen the ILEC’s VoIP offering. 

80  See Joshua S. Gans and Scott Stern, “Incumbency and R&D Incentives: Licensing the Gale of Creative 
Destruction,” Journal of Economics and Management Strategy, Vol. 9, 2000. 

81  Telecom Decision CRTC 2005-28, at para. 185. 
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DSL broadband reach simply to hand over a former circuit-switched telephony 

customer to an alternative VoIP provider given the ILEC’s constrained ability to 

compete for that customer’s VoIP service?   

68) While the CRTC believes forbearance in VoIP services would significantly reduce 

competitors’ investments in VoIP,82 the evidence around the world reveals the exact 

opposite.  Canada is unique among western nations in choosing to regulate VoIP.  

Elsewhere in the world, VoIP is unregulated.  Without being protected from ILEC 

competition, service providers around the world continue to invest and deploy VoIP 

in remarkable numbers.  Sandvine, a Canadian broadband equipment maker, 

estimates that VoIP providers around the world number more than 1,100 as of April 

2005.83  In Japan, the biggest VoIP market in the world, Softbank Corp., an 

independent VoIP provider deploying the Yahoo BB broadband service package has 

approximately 4.4 million VoIP subscribers (more than 50% of all VoIP subscribers 

in the world).84  Softbank has undertaken these investments in VoIP service in Japan 

against the ILEC, NTT, who is unregulated in respect of its VoIP service.  Similarly, 

in the United States, by the end of 2004, Vonage and the cable incumbents were the 

largest investors in VoIP service.85  These providers have made these investments in 

VoIP without the benefit of restricting US ILECs’ competitive responses in VoIP.  

The same would most likely be true in Canada, as witnessed by Vonage, which 

recently announced a partnership with Nations Sphere to provide VoIP services to 

                                                 
82  Telecom Decision CRTC 2005-28, at para. 186. 
83  Sandvine’s research was based on the analysis of data traffic moving across its global network of ISP 

customer sites.  See press release dated April 27, 2005, “VoIP Big Bang? 1,100 Providers and 
Counting”, available at http://www.sandvine.com/news/pr_detail.asp?ID=73. 

84  See Gareth Willmer, “US VoIP market to accelerate in 2005”, Telecom Markets, February 8, 2005. 
85  According to Willmer (2005), Ibid., “[t]here were around 900,000 residential VoIP subscribers in the 

US at the end of 2004, with pure-VoiP player Vonage taking 390,000, cable operator Cablevision 
300,000 and Time Warner Cable 200,000.” 
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Aboriginal communities in remote locations later this year.86  There is simply no 

reason to fear a lack of investment by competitors in a forborne marketplace. 

VI. CONCLUSION 

69) The CRTC has determined it will extend the retail price regulation framework 

currently used for legacy local telephony service to new ILEC services using VoIP.  

The CRTC’s justification is based on the similarity of the new services to circuit-

switched telephony.  This is a misguided approach.   

70) In determining whether competition exists currently or will flourish, the CRTC 

erroneously focuses on the number of customers that individual firms have 

(i.e., market shares) as opposed to the prices and quality of service offerings available 

to those customers.  Not only is this the incorrect test for determining whether market 

power exists, it is also static.  In this vein, the CRTC seeks to limit the ILECs ability 

to stem the expected customer losses as circuit-switched customers move to VoIP 

technology.  But customers would be best served if all VoIP providers competed 

vigorously for their business, including the ILECs.   

71) Regulation is justified when there is a likely market failure that would occur in its 

absence, and that would cause decreased efficiency.  No such market failure is 

evident here, either currently in respect of VoIP service in Canada today or in the 

future.  On the contrary, the majority of the evidence points toward vigorous 

competition both by firms offering specialized VoIP services, and by integrated firms 

offering a variety of data-related products and services.  In closing, I once again quote 

from the FCC, which having considered the same issues that the CRTC did in 

Decision 2005-28 reached a very different conclusion that VoIP services including 

those of ILECs should not be regulated: 

                                                 
86  The new service, under the MetHawk Telenet brand name, will provide telephone service to markets 

that have previously been bystanders on the information highway with neither reliable or affordable 
telephone service.  See “Aboriginal communities get broadband”, Globe and Mail, March 2, 2005. 
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“Our starting point – and our most important finding – is the 
recognition that all IP-enabled services exist in a dynamic, fast-
changing environment that is peculiarly ill-suited to the century old 
telephone model of regulation.  Competitive market forces, rather than 
prescriptive rules, will respond to public need much more quickly and 
more effectively than even the best intentioned responses of 
government regulators.  Indeed, our best hope for continuing the 
investment, innovation, choice and competition that characterizes 
Internet services today lies in limiting to a minimum the labyrinth of 
regulations and fees that apply to the Internet.  All too often, these 
edicts can thwart competition even among traditional 
telecommunications providers.”87 

                                                 
87  Separate Statement of Chairman Michael K. Powell, Re: IP-Enabled Services, Notice of Proposed 

Rulemaking (adopted Feb. 12, 2004) at page 1. 
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MARGARET F. SANDERSON—Vice President 

M.A.  Economics, University of Toronto 
B.Sc. Economics and Quantitative Methods, University of Toronto (with 

distinction) 

Margaret Sanderson is a Vice President in CRA’s Litigation and Regulation Group and head of 
CRA’s Toronto office.  She has experience analysing the competitive effects of a wide range of 
business conduct (mergers, horizontal restraints, predatory pricing, abuse of dominance and 
vertical restraints) and government regulatory policy.  Ms. Sanderson has worked on competition 
and regulatory cases in a number of industries, including communications (broadcasting, 
telecom, satellite, wireless), media (newspapers, magazines), transportation (airlines, 
automotive, rail), consumer products (alcohol, books, retailing), finance (banking, securities), 
industrial (chemicals, forest products, petroleum, waste) and health care.  She has testified before 
Canadian courts and regulatory authorities and has appeared before the US Federal Trade 
Commission. 

PROFESSIONAL EXPERIENCE 

1998–Present Charles River Associates 

 Vice President.  Analyze the economic effects of mergers and acquisitions in a 
wide variety of industries, including conducting econometric studies and 
merger simulations.  Examine the competitive effects of alleged price-fixing 
conspiracies and various business contracting practices, including loyalty 
programs, exclusive contracts, and pricing behaviour.  Prepare economic 
affidavits for testimony in a variety of civil litigation matters, including class 
certification motions, private and class actions alleging competition 
infractions, and damages.  Advise governments on regulatory policy matters 
in respect of competition law, climate change policy, communications policy, 
regulation of securities markets, and investment activity. 

1996–1998 Competition Bureau, Economics and International Affairs Branch  

 Assistant Deputy Director of Investigation and Research.  Directed the 
Enforcement Economics and Economic Policy Division, which provides 
economic expertise on enforcement cases, regulatory interventions, 
enforcement policy, and competition policy advocacy.  
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 Provided advice to the Director of Investigation and Research on enforcement 
policy, such as merger enforcement guidelines as applied to a bank merger, 
sentencing principles, and use of economic experts.  Promoted competition 
policy principles to other government departments in areas such as spectrum 
auctions, electricity deregulation, and transportation regulation review.  

1992–1996 Competition Bureau, Enforcement Economics Division 

 Chief.  Modeled the Enforcement Economics Division after the Economic 
Analysis Group of the Antitrust Division at the US Department of Justice.  
Staffed the division with Ph.D.-trained economists, provided economic 
expertise to the enforcement branches of the Competition Bureau through the 
analysis and resolution of cases, and conducted independent research. 

 Conducted economic analysis and provided written reports and 
recommendations to the Director of Investigation and Research and other 
senior executives on resolution of enforcement cases, including preparation 
for litigation.  Provided technical assistance to former Soviet countries 
through the OECD and the World Bank.  Principal author of the Strategic 
Alliances Bulletin. 

1990–1992 Competition Bureau, Mergers Branch  

Executive Assistant to the Senior Deputy Director of Investigation Research.  
Critically reviewed all assessment documents, litigation material, and 
correspondence that involved merger transactions.  Analysed the potential 
anticompetitive effects and claimed efficiency gains in several key cases.  
Assisted in the development and release of the Merger Enforcement 
Guidelines, including presentation of the technical aspects of this policy to 
Canadian and foreign government officials, antitrust practitioners, and 
businesspeople.  

1990 Commerce Officer.  Conducted merger investigations in several industries, 
including industrial and commercial insulation and newspapers. 
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1988–1989 Competition Bureau, Economics and International Affairs Branch 

 Economist.  Analysed the role played by import competition in several merger 
cases and prepared a discussion paper on the assessment of foreign 
competition in a merger. 

1987–1988 Department of Finance, Business and Resource Tax Analysis Division 

 Tax Policy Officer.  Examined the influence played by tax measures 
commonly regarded as having a non-neutral impact on mergers and 
acquisitions, the competitive position of Canadian trucking firms engaged in 
trans-border activity with the United States, and the tax positions of small and 
large real estate companies. 

TESTIMONY AND AFFIDAVITS 

• Federal Court—Trial Division 

− In the matter of Always Travel Inc. et al. v. Air Canada, American Airlines Inc., United 
Airlines Inc., Delta Air Lines Inc., Continental Airlines Inc., Northwest Airlines Inc., and 
International Air Transport Association (IATA) for a motion to certify a proposed class 
action amongst travel agents further to an alleged agreement among Defendants to fix 
commissions, Court File No. T-757-02.  Affidavit sworn November 28, 2003. 

• Ontario Superior Court of Justice 

− In the matter of North York Branson Hospital et al. v. Praxair, Canadian Liquid Air, 
Liquid Carbonic, Canadian Oxygen, Air Products Canada et al. for a motion to 
determine common damages amongst a set of hospitals further to a price-fixing 
conspiracy in compressed gases, Court File No. 93-CQ-42118.  Affidavit sworn 
October 17, 2001. 

− In the matter of Minnema v. ADM, Ajinomoto, Heartland Lysine and Sewon America for 
a motion to certify a class of indirect purchasers alleged to have suffered damages further 
to a price-fixing conspiracy in lysine, Court File No. G23495-99-CP.  Affidavit sworn 
September 13, 2000. 
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• Ontario Court (General Division) 

− In the matter of Chadha v. Bayer for a motion to certify a class that alleged it suffered 
damages further to an alleged price-fixing conspiracy in iron oxide, Court File No. 98-
CV-142211.  Affidavit sworn November 25, 1998.  

• Court of Queen’s Bench of New Brunswick (Trial Division) 

− In the matter of Rombaut v. Province of New Brunswick for a motion to declare 
unconstitutional certain features of the New Brunswick’s Physician Resource 
Management Plan, Court File No. S/C/751/94.  Report sworn January 4, 1999; Discovery 
on April 27, 1999; Testimony on February 29, 2000. 

PUBLICATIONS AND SELECTED PAPERS 

“Profits versus Rents in Antitrust Analysis: An Application to the Canadian Waste Services 
Merger.”  With R.A. Winter.  Antitrust Law Journal, November 2002. 

“Competition Tribunal’s Redetermination Decision in Superior Propane: Continued Lessons on 
the Value of the Total Surplus Standard.”  Canadian Competition Record, Spring/Summer 2002. 

“Geographic Market Definition in Canadian Waste Services.”  With R.A. Winter.  Canadian 
Competition Record, Spring/Summer 2002. 

“Bad Policy, Bad Law: Bill C-26 Amendments to the Competition Act on Airline Predation.” 
With M. J. Trebilcock.  Canadian Competition Record, Spring/Summer 2000. 

“Conspiracy Law in Canada: Towards an Economic Approach.” Review of Industrial 
Organization, 13:1-2, 1998. 

“Treatment of Mergers.” With R. Pittman. Chapter in the Technical Assistance Manual, World 
Bank, 1998. 

“Efficiency Analysis in Canadian Merger Cases.”  Antitrust Law Journal 65, 1997. 

“Commentary: Antitrust and Health Care: A Canadian’s Perspective.” Antitrust Bulletin 39:2, 
1994. 

“Divestiture Relief in Merger Cases: An Assessment of Canadian Experience.” With A. 
Wallwork. McGill Law Journal 38:3, 1993. 
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“The Perfect is Not the Enemy of the Good: A Response to Roy Davidson.” With A. Kleit. 
Canadian Competition Policy Record, 1992. 

“Competition Policy in Canada: The First Hundred Years.” With W.T. Stanbury. Competition 
Bureau, 1989. (Released in connection with the centenary proceedings of Canadian competition 
policy.) 

SELECTED PRESENTATIONS 

“Economics of Loyalty Discounts.”  Panel discussant at the Conference Board Antitrust 
Conference, New York, 2002. 

“Establishing Efficiencies: Successful Approaches to Using Economic Evidence.” Panel 
discussant at the Conference Board Antitrust Conference, New York, 2001. 

“Economic Issues Arising from the Air Canada/CAIL Merger.” Panel discussant at the Canadian 
Bar Association Competition Law Section meetings, 2000. 

“Process and Politics in Canadian Merger Review.” With M.J. Trebilcock.  Panel discussant at 
the Law and Economics Programme University of Toronto Roundtable, 2000. 

“Differentiated Products Mergers: Recent Experience in Canada and the United States” With L. 
Csorgo. Panel discussant at the Canadian Bar Association Competition Law Section meetings, 
1998. 

“Treatment of Joint Ventures.” Panel discussant at the US Federal Trade Commission’s 
Roundtables on Joint Ventures, 1998. 

“Treatment of Efficiencies.” Panel discussant at the US Federal Trade Commission’s Global 
Hearings on Competition and Innovation, 1996. 

“Emerging Issues in Competition Policy.” Panel discussant at the Canadian Bar Association 
Competition Law Section meetings, 1996. 

“Facilitating Practices: Canadian and US Experience.” With J. Langenfeld. University of 
Toronto Law and Economics Programme, 1994. 

“Antitrust and Health Care.” Panel discussant at the Western Economic Association meetings, 
1993. 
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CRA InternationalExhibit B: Monthly Prices for Montreal Customers with an Existing Broadband Connection

Bell Circuit-Switched Exchange Service $24.00 [1] $39.95 [1] N/A $69.90 [1], [2]

Voice over Internet Protocol (VoIP) services:

Videotron $18.95 [3] $26.95 [3] $34.85 [3], [4] N/A

Primus TalkBroadband $15.95 $19.95 [5] N/A $29.95 [5]

Sprint Canada $19.95 $27.95 N/A $47.90

Vonage N/A N/A $19.99 [6], [7] $39.99 [6]

babyTel / Inter.net Canada N/A $19.95 [8], [9] $16.95 [7], [9] $29.95 [9]

Comwave: iPhone $14.95 [10] $19.95 [11], [12] N/A $29.95 [12]

Notes:

* All calling features include Call Waiting, Voice Mail and Call Display.
[1]
[2] 1,200 minutes of Canada and US long distance throughout the day.
[3]

[4] Includes unlimited Quebec long distance and 100 minutes for other Canadian provinces and US long distance.
[5]
[6]

[7] Does not include local unlimited.
[8]

[9] Includes the following additional calling features: call forward, voice-to-email, fax, fax-to-email.
[10] $9.95 if enter into a 24 month agreement.
[11] $14.95 if enter into a 24 month agreement.
[12] Includes the following additional calling features: call forward, visual call waiting, follow me, do-not-disturb, speed dial, comwave portal.

The rate applies to a customer who has Cable Internet OR (conventional or digital) Cable. For customers that have both Internet and Cable the rate decreases by $3.00 per month and for customers 
that have neither Internet nor Cable the rate increases by $3.00 per month

Also includes the following: visual call waiting, 5-way calling, call forward, call screen, call transfer, do-not-disturb, speed dial, privacy guard and My TalkBroadband portal.
Includes the following additional calling features: call forwarding, 3-way calling, In-Network calling, travelling with Vonage, area code selection, call transfer, call return, call ID block, repeat dialing, 
international call block, ring list and call hunt.

Includes unlimited calls within the "Canadian Village", which includes the following cities: Vancouver, Victoria, Calgary, Edmonton, Toronto, Hamilton, Kitchener, London, Ottawa, Montreal, Quebec, 
Sherbrooke, and Halifax.

Assumes that a basic Bell circuit-switched local home phone service costs $24.00. In Montreal the service can cost anywhere between $23.00 and $26.00, depending on the exact street address.

Unlimited Local
Unlimited Local

plus at least 3 Call Features *

500 Canada and US long 
distance minutes

plus at least 3 Call Features *

Unlimited Canada and US long 
distance minutes

plus at least 3 Call Features *

As at July 13, 2005
Sources: Company Websites Data Managed
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CRA InternationalExhibit C: Monthly Prices for Calgary Customers with an Existing Broadband Connection

Telus Circuit-Switched Exchange Service $23.86 $37.81 $57.76 $81.71 [1]

Voice over Internet Protocol (VoIP) services:

Shaw Communications N/A N/A N/A $55.00 [2], [3]

Primus TalkBroadband $15.95 $19.95 [4] N/A $29.95 [4]

Sprint Canada $19.95 $27.95 N/A $47.90

Vonage N/A N/A $19.99 [5], [6] $39.99 [5]

babyTel / Inter.net Canada N/A $19.95 [7], [8] $16.95 [6], [8] $29.95 [8]

Comwave: iPhone $14.95 [9] $19.95 [10], [11] N/A $29.95 [11]

Notes:

* Includes Call Waiting, Voice Mail and Call Display.
[1] 500 minutes of Canada and US long distance and an additional 1000 minutes of long distance in Canada.
[2] The rate applies to a customer who has Shaw's Cable, Digital TV, or High Speed Internet. For customers that do subscribe to any of Shaw services the rate is $65.00 per month.
[3] Includes the following additional features: call forwarding, 3-way calling, and call return.
[4]
[5]

[6]  Does not include local unlimited.
[7]

[8] Includes the following additional calling features: call forward, voice-to-email, fax, fax-to-email.
[9] $9.95 if enter into a 24 month agreement.
[10] $14.95 if enter into a 24 month agreement.
[11] Includes the following additional calling features: call forward, visual call waiting, follow me, do-not-disturb, speed dial, comwave portal.

Also includes the following: visual call waiting, 5-way calling, call forward, call screen, call transfer, do-not-disturb, speed dial, privacy guard and My TalkBroadband portal.
Includes 5 additional calling features from the following: visual call waiting, 5-way calling, call forward, call screen, call transfer, do-not-disturb, speed dial, privacy guard and My TalkBroadband 
portal.

Includes unlimited calls within the "Canadian Village", which includes the following cities: Vancouver, Victoria, Calgary, Edmonton, Toronto, Hamilton, Kitchener, London, Ottawa, Montreal, Quebec, 
Sherbrooke, and Halifax.

Unlimited Local
Unlimited Local

plus at least 3 Call Features *

500 Canada and US long distance 
minutes

plus at least 3 Call Features *

Unlimited Canada and US long 
distance minutes

plus at least 3 Call Features *

As at July 13, 2005
Sources: Company Websites Data Managed
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Exhibit D: Comparison of Selected US and Canadian VoIP Service Pricing

US Plan (US$) US Plan (CA$) [1] Canadian Plan (CA$)
Canadian/US

price ratio

Vonage
Premium Unlimited $24.99 $30.99 $39.99 129%
Basic 500 $14.99 $18.59 $19.99 108%
Small Business Unlimited $49.99 $62.00 $69.99 113%
Small Business Basic $39.99 $49.60 $55.99 113%

Primus (TalkBroadband/Lingo)
Unlimited Canada/US [1] $19.95 $24.74 $29.95 121%

Notes:

[1] Based on the monthly average noon exchange rate for June 2005 (CA$ 1.24021363636364 / US$)
[2] The Lingo Unlimited US Plan includes unlimited long distance to US, Canada and 17 other countries in Western Europe, whereas the Primus 

Talkbroadband unlimited plan includes unlimited long distance to Canada and US only.

As at July 13, 2005
Sources: Company Websites and Bank of Canada Data Managed


