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Dear Mr. Bibic 
 
COMPARATIVE INTERNATIONAL APPROACHES TO VoIP REGULATION 

You have requested, on behalf of Aliant Telecom Inc, Bell Canada, Saskatchewan 
Telecommunications, Télébec, société en commandite and TELUS Communications Inc., our 
advice on whether, and to what extent, regulators outside North America regulate the retail prices 
of Voice over Internet Protocol (VoIP) services offered by `local exchange carriers (ILECs).  We 
have had direct experience of retail price control requirements, including as they relate to VoIP, 
in jurisdictions in the Asia Pacific region and the European Union (see Annexure 3).  

1.0 TERMINOLOGY 

VoIP is used to describe a number of different configurations or scenarios for supply of voice 
messages by means of IP networks, which have developed with the rapid evolution of the Internet 
itself.  For the purpose of this advice, we use the term VoIP to refer to voice services commonly 
described as “phone to phone VoIP” which involves the supply of voice calls between two 
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telephone handsets using IP as the protocol to originate the call from the calling party and the call 
is terminated to the called party over another IP connection (whether the call is conveyed only 
within the retail provider’s private IP domain or also over the public Internet) or over a traditional 
public switched telephone network (PSTN) connection.  As in Canada, phone to phone VoIP is 
currently the focus of regulatory attention in a large number of countries because of its 
substitutional possibilities with PSTN services. 

Phone to phone VoIP, in turn, can take several forms.  The calling party or the called party (or 
both) may use an analogue telephone handset, like the handsets used for PSTN services, which is 
connected to an Integrated Access Device (IAD) installed at the customer premises.  More 
recently, phone to phone VoIP services are provided by means of a specialist IP phone, which 
integrates the IAD and other functionality into the handset.   

The provider of a phone to phone service may supply it only over its own directly connected local 
network (access dependent), as part of a formal or informal bundle, or offer the service over any 
compatible local network which offers (or more accurately does not block) access (access 
independent).  In our experience, most ILECs (and for that matter, many network-based CLECs) 
offer VoIP services on an access dependent basis (see Annexure 2).  We are not aware of 
decisions by other regulators, including the VoIP decisions of regulators in this survey, which 
adopt different regulatory treatment of the ILEC’s VoIP services depending on whether the 
services are access dependent or access independent1.   

The terminology used to describe phone to phone VoIP can differ between regulators.  Phone to 
phone VoIP is called Voice over Broadband (VoB) in some countries (e.g. France).  Other 
regulators have coined new terms in an effort to more accurately position phone to phone VoIP 
between, on the one hand, the early versions of VoIP, such as dial up VoIP access such as 
through calling card services and, on the other hand, traditional PSTN services: for example, in 
Ofcom in the UK uses the term “new voice services” to describe phone to phone VoIP.   

In focusing this advice on phone to phone VoIP, we do not intend to discount other forms of 
VoIP as substitutes for phone to phone VoIP or, with improving IP network quality, for PSTN 
services.  The ability of end users to bypass operator provided telephony services, whether PSTN 
or VoIP, to make calls using their computers or the new generation of integrated peripheral 
devices now emerging, illustrates both the expanded market within which voice services are now 
supplied and the continuing fragmentation of the power of traditional carriers within those 
markets. 

                                                   
1  Numbering requirements which are generally applicable to any services using local telephone numbers 

may restrict the distribution of numbers to facilities-based operators or for use in respect of direct 
connect services. 
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2.0 BACKGROUND AND SUMMARY 

In its Public Notice CRTC 2004-2, Regulatory framework for voice communication services 
using Internet Protocol, the CRTC expressed its preliminary view that VoIP should be regulated 
in the same manner as traditional telephone services have been in Canada.  This would mean that 
ILECs would continue to be subject to ex ante obligations to file tariffs and obtain the CRTC’s 
approval of those tariffs.2  On May 12, 2005, the CRTC issued its final decision in Telecom 
CRTC 2005-28, Regulatory Framework for Voice Communications Services using Internet 
Protocol, in which it confirmed its preliminary views and imposed on the Canadian ILECs, 
among other things, the requirement to obtain regulatory approval of their VoIP retail tariffs. 

As we discuss in more detail below: 

• most developed, and many developing, economies have been considering whether and how to 
regulate VoIP over the last 12-18 months.  Many have reached a concluded view on VoIP 
regulation in the last 3 to 4 months, while others have published preliminary views and their 
final decision is expected in the next couple of months.  Some regulators, particularly those in 
the European Union, have undertaken a review of VoIP regulation as part of or in tandem 
with their reviews of the state of competition in voice services; 

• almost all of the regulators which have reached a concluded view on VoIP regulation have 
decided that VoIP should not be regulated in the same way as traditional switched telephony, 
even when offered by the ILEC.  Regulators have adopted this light-handed regulatory 
approach in order to promote innovation and competition in VoIP services, including from 
ILECs, against traditional voice services, mainly provided by ILECs;   

• in any event, the ex ante tariff approval requirements which the CRTC proposes to apply to 
VoIP have been discarded by most regulators as no longer being a suitable or effective means 
of regulating PSTN services, let alone new innovative services such as VoIP; and 

• even in the few countries, such as Spain and South Korea, where an ex ante tariff approval 
requirement still applies to the ILEC’s PSTN services, the tariff filing requirement excludes 
VoIP services.  The only exception we can find is Singapore.  However, even in Singapore, 

                                                   
2  Regulators also use different terminology to describe ex ante tariffing requirements.  When regulators 

outside North America refer to ex ante tariff requirements, particularly in more recent times, they 
usually mean the requirement to provide the regulator with prior notification of tariff changes but the 
tariff is not subject to a formal approval process.  The pre-notification requirement provides the 
regulator with the opportunity to use its competition powers if it believes the tariff is anti-competitive.  
We call these obligations “ex ante tariff notification requirements”.  In Canada and a small (and 
decreasing) number of other countries, ex ante tariffing requirements involve both prior notification 
and regulatory approval of the tariff change (which may be coupled with a deemed approval provision 
if the regulator has not rejected the tariff within the required period).  We call these “ex ante tariff 
approval requirements”. 
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the tariff approval requirement does not apply if the ILEC provides its VoIP services through 
a subsidiary operating at arm’s length. 

Accordingly, the CRTC’s decision and conclusions travel in the reverse direction to most 
regulators outside North America3, both in relation to VoIP specifically and retail tariff regulation 
generally. 

3.0 EUROPEAN UNION 

3.1 EU Approach to Economic Regulation 

The EU approach to VoIP tariff regulation needs to be viewed within the wider context of the 
new telecommunications regime, which commenced on 25 July 2003. 

In developing this new regulatory regime, the European Commission addressed two separate 
questions: 

• what should be the potential scope of the regulatory regime: that is, what services should be 
capable of regulation? 

• what is the most appropriate form of regulation for each service falling with the scope of the 
regulatory regime? 

The EU regulatory framework takes a broad approach to the scope of the regulatory regime in 
order to accommodate future technology change and any resulting expansion in market 
definitions.   

However, on the level of regulation, the new regime requires regulation of each service to be 
closely tailored to the competition issues involved with that service and therefore anticipates that 
the extent of regulation would be narrower than under the previous regime (which relied heavily 
on retail price controls) and further decrease over time.  The application of the required 
competition based tests and the overriding direction that remedies be “proportionate and justified 
in the light of the objectives laid down in Article 8 of [the Framework] Directive, in particular 
maximising benefits for users, ensuring no distortion or restriction of competition, encouraging 
efficient investment in infrastructure and promoting innovation….”.4   

                                                   
3  This advice does not cover the situation in the United States.  We understand that you are 

commissioning a separate opinion from U.S. counsel. 
4  Commission Recommendation on relevant product and service markets within the electronic 

communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC of 
the European Parliament of the Council on a common regulatory framework for electronic 
communication networks and services, C(2003)497, 11 February 2003, recital 15. 
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This means that, although a service falls within the scope of the regulatory regime, it may be 
unregulated or more lightly regulated than other services.  The “technology neutral” approach to 
the scope of the regulatory regime (the first question outlined above) means that services will not 
fall into or out of the regulatory regime based solely on the technology which is used to provide 
them.   

However, it does not follow that the decision on the appropriate level of regulation (the second 
question outlined above) should be indifferent to the different technology used to provide services 
or to the state of their market evolution.  These factors usually will have consequences for 
judgments about the extent of competition and the risks associated with regulation. 

The Framework Directive requires that “it is essential that ex ante regulatory obligations should 
only be imposed where there is not effective competition… and where national and Community 
competition law remedies are not sufficient to address the problem.” 5  The Universal Service 
Directive then sets out the permitted extent of retail level regulation, including consumer 
regulation and retail pricing controls, of services falling within the regulatory regime, called 
Electronic Communications Services (ECS)6.  The Universal Service Directive requires7 that 
national regulatory authorities (NRAs) can only apply ex ante retail price controls as a regulatory 
measure of “last resort”8 after having concluded that wholesale level regulation, such as regulated 
access and carrier preselection, also will not effectively address competition issues in the 
downstream retail markets. 

The EU framework specifically addresses emerging or new technology markets.  The Framework 
Directive states that although the “de facto market leader is likely to have a substantial market 
share”, and that this will often be the fixed network incumbent, that operator “should not be 
subject to inappropriate obligations.”9 The Significant Market Power Guidelines issued by the 
European Commission, which is responsible for regulation at the Community level, make clear 
that a more flexible approach is warranted as the premature imposition of ex ante regulation itself 
may unduly influence the competitive conditions taking shape in the emerging market.10  The 
Guidelines note that if there are concerns about an operator with market power in a neighbouring 
market (e.g. the incumbent in the local loop) leveraging that power into a new market, the remedy 
lies not in regulating the new service but in regulating the mature market from which the leverage 
is being exercised, such as through wholesale regulation.  

                                                   
5  Directive 2002/21/EC on a common regulatory framework for electronic communications networks 

and services (Framework Directive), 7 March 2002, recital 27. 
6  Framework Directive, Article 2(c). 
7  Universal Service Directive, Article 23.  
8  Universal Service Directive, recital 26. 
9  Framework Directive, recital 27. 
10  Commission Guidelines on market analysis and the assessment of significant market power under the 

Community regulatory framework for electronic communications networks and services, 2002/C 
165/03, 11 July 2002, paras 83-85. 
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The European Regulators Group (ERG) 11, a joint body comprising the European Commission 
and the NRAs, summarised the approach to regulation of emerging markets as follows: 

“The distinguishing feature of an emerging market is that the market is immature.  This 
implies that on an emerging market it is not possible to make definitive findings on 
whether or not the three criteria [for ex ante regulation] are met.  These criteria, that 
must be satisfied cumulatively, are that there are high and non-transitory barriers, that 
there is no dynamic behind the entry barriers towards effective competition and that 
competition law on its own is not sufficient to remedy the problem.  Even if a firm makes 
non-trivial investments to be able to provide a new service there is no guarantee that, in 
an innovative and fast moving sector, a cheaper alternative mechanism for delivering the 
service will not be found.  It is also difficult to assess the dynamic of competition behind 
any entry barrier, as many potential entrants will not make firm plans to enter a new 
service until the market is seen to be a commercial proposition.” 12  

3.2 EU Approach to VoIP Regulation 

The level of non-price regulation which Member States can apply to VoIP depends on whether 
the service is a private ECS, a publicly available ECS13 or a special form of public ECS called a 
“publicly available telephone services” (PATS).  A public ECS is subject to certain minimum 
consumer protections while a PATS is subject to additional regulatory obligations, such as 
emergency call capability and number portability.  PATS is broadly defined as: 

“a service available to the public for originating and receiving national and international 
calls and access to emergency services through a number or numbers in a national or 
international telephone numbering plan”.14 

The PATS definition is deliberately broad enough to cover both traditional switched voice and 
VoIP services.   

The level of price control regulation which is appropriate for VoIP is to be determined in within 
the general economic regulation framework outlined above. 

The European Commission conducted a consultation on VoIP regulation in 2004.  The 
Commission concluded that it intends to ensure that the roll-out of VoIP throughout the EU will 

                                                   
11  The ERG was set up by Decision 2002/626/EC “to provide a suitable mechanism for encouraging co-

operation and coordination between national regulatory authorities and the Commission, in order to 
promote the development of an internal market for electronic communications networks and services 
and to seek to achieve the consistent application, in all Member States, of the provisions set out in the 
Directives of the new regulatory framework....”.  

12  ERG Common Position on the Approach to Regulatory Remedies in the New Regulatory Framework, 
ERG (03), 1 April 2004. 

13  Competitive Directive, Article 1(4). 
14  Universal Service Directive, Article 2(c). 
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not be hindered by regulatory hurdles.15  The Commission advised NRAs that, consistent with the 
approach to emerging markets required by the Framework Directive, a “light touch” approach 
should be taken to VoIP (including when classifiable as a PATS).  The Commission made no 
distinction between VoIP services supplied by ILECs and entrants.   

After having considered the European Commission’s report, the ERG recently issued the ERG 
Common Statement for VoIP regulatory approaches (ERG VoIP Statement). 16   The ERG 
concluded that regulation of VoIP by Member States, if any, should be such that it enables a high 
level of innovation:  

“The regulatory approach to VoIP in Europe under the European regulatory framework 
for the benefit of consumers should enable the greatest possible level of innovation and 
competitive entry in the market, whilst ensuring that consumers are adequately 
protected.”17 

Again, the ERG VoIP Statement makes no distinction between the level of regulation which 
should be applied to VoIP services provided by an ILEC and by entrants.  The ERG VoIP 
Statement makes a general comment that any VoIP regulation should ensure that consumers are 
adequately protected: 

“Consumers and service providers should be provided adequate information and be 
empowered to make informed choices about services and service provision.”18 

We will first review the treatment of VoIP in the UK, which tends to lead developments amongst 
the NRAs, and then consider VoIP developments in some of the other Member States (in 
alphabetical order). 

3.3 United Kingdom 

The UK regulator, Ofcom, has strongly criticised the use of dual layers of retail regulation and 
wholesale regulation: 

“In an attempt to address [the incumbent’s SMP], increasingly detailed regulation 
has been introduced.  This has created a regulatory mesh which places a series of 
obligations on BT at the retail and wholesale levels.  While all individually justifiable, 
the combination of obligations creates additional costs and often conflicting 

                                                   
15  European Commission, Memo: the European Commission’s Approach to Voice over IP: Frequently 

Asked Questions, 11 February 2005. 
16  European Regulators Group, ERG Common Statement for VoIP regulatory approaches, 11 February 

2005, at http://erg.eu.int/doc/publications/erg0512_voip_common_statement.pdf.  
17  European Regulators Group, ERG Common Statement for VoIP regulatory approaches, 11 February 

2005, at page 6. 
18  European Regulators Group, ERG Common Statement for VoIP regulatory approaches, 11 February 

2005, at Section 2. 
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incentives.  This is particularly so when competition is promoted at multiple layers of 
the value chain, using a variety of overlapping regulatory instruments.   

This outcome is not optimal for citizens and consumers, for BT’s competitors nor the 
BT itself.  It is restrictive and costly to all parties, and at this stage of network and 
technology development it is potentially damaging to our long-term competitiveness 
as a nation.”19 

Ofcom has adopted a reduced set of ex ante retail price controls for PSTN voice services, but is 
proposing to remove ex ante tariff notification requirements for PSTN services altogether in favor 
of wholesale remedies.  Ofcom applies no ex ante tariff controls to VoIP. 

Currently, the UK ILEC, British Telecom (BT) is required to publish and to notify the UK 
regulator, Ofcom, of tariffs (and any amendments) for certain electronic communications 
services.  Amendments must be filed by BT no later than 24 hours after the price change taking 
effect.20 These tariffs are filed for notification purposes only and do not require any approval 
from Ofcom to come into effect. 

The services to which the ex ante tariff notification requirement applies are those services 
provided in a market in which Ofcom has found BT to have significant market power. 21  At the 
retail level, Ofcom defined the markets relevant to voice services in terms narrowband analog and 
IDSN services provided at a fixed location.  Ofcom did not treat VoIP services as part of the same 
market as PSTN, in which Ofcom found BT to be dominant.  Accordingly, as BT’s VoIP services 
are not within the same market as PSTN services, they are not subject to the same direct retail 
price regulation to which BT’s traditional switched PSTN services are subject.   

BT is subject to a price cap for residential services.  The price cap applies to basic services 
revenue generated from the bottom 80% of BT residential customers.  The price cap does not 
include value added services.  BT considers that VoIP services do not fall within the price cap.  
No regulatory approval is required for BT to introduce or change any VoIP service price. 

In its consultation paper for Phase 2 of the Strategic Telecommunications Review, Ofcom 
acknowledges that VoIP in the future would vigorously compete against PSTN, but considered 
that wholesale regulation only should be developed (i.e. unbundled local loops): 

                                                   
19  Ofcom Strategic Review paper, at paragraphs1.21 and 1.22 (emphasis added). 
20  SMP Condition D.3, Notification pursuant to section 48(1) and 79 of the Communications Act 2003, 

Schedule 1, 28 November 2003, which is contained in Annex D of Fixed Narrowband Retail Services 
Markets: Identification and analysis of markets, making of market power determinations and setting 
SMP of conditions – Final Explanatory Statement and Notification, 28 November 2003, at 
http://www.ofcom.org.uk/consult/condocs/narrowband_mkt_rvw/fixednarrowbandrsm.pdf  

21  In an effort to ensure a firm approach, the European Commission has made recommendations on the 
key market definitions which the NRAs should use in their market reviews. These are contained in 
Annex 1 of the Commission Recommendation of 11/02/2003 On Relevant Product and Service 
Markets within the electronic communications sector.   
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“In future we believe that broadband will be key to effective competition in voice 
services, because as Voice over Internet Protocol (VoIP) enters the mass market, the 
access products put in place for data services will be used also to provide voice.  In 
addition, effective competition in next generation broadband services is contingent on 
there being strong competitors earning returns from today’s broadband services. … For 
this reason, we propose to continue the strategy set out in the statements that we made 
earlier this year on broadband policy, of promoting competition in DSL as the deepest 
level of infrastructure where competition will be effective and sustainable.”22 

While the competitive significance of VoIP may grow in the future, including because a large 
part of BT’s PSTN base migrates to BT’s VoIP services, it is highly unlikely that Ofcom will 
impose retail regulation on BT’s VoIP services.  Rather, the reverse is likely to be the case 
because, as a result of the additional entry which VoIP is anticipated to stimulate, Ofcom is likely 
to reduce the level of ex ante retail regulation of BT PSTN services.  Regulation between PSTN 
and VoIP, therefore, is anticipated to converge, because PSTN retail regulation will be reduced to 
the level applying to VoIP and the level of wholesale regulation of PSTN and VoIP will be 
aligned (possibly at a lower level than currently applies to PSTN).  

In any event, Ofcom is now proposing to withdraw ex ante retail regulation from PSTN services, 
even before VoIP takes a significant hold in the market. 23  In accordance with the Universal 
Service Directive, Ofcom also has considered whether VoIP should be treated as a PATS for the 
purposes of the application of basic non-tariff consumer safeguards, such as quality of service 
requirements.24  In September 2004, Ofcom issued an interim guidance note25 in which it stated 
that VoIP will not be regulated as a PATS unless it fulfils each of the requirements of the 
definition of PATS.   

Michael Hennessy, president of the Canadian Cable Telecommunications Association, has stated 
that "Ofcom has already concluded that VoIP providers offering the option of porting existing 
phone numbers must ensure that the VoIP service meets all of the obligations of traditional phone 
service."26  However, this misunderstands Ofcom’s approach, which is to allow VoIP providers to 
provide VoIP services with some telephony attributes without triggering the full requirements of 
a PATS.  VoIP providers may choose either:  

• comply with the PATS obligations, which requires them to maintain uninterrupted 
emergency call access and ensure emergency access through 112 and 999 at no charge, in 
which case they are able to port numbers into their service; or  

                                                   
22  Ofcom, Strategic Telecommunications Review Phase 2 consultation document, 18 November 2004, 

paragraphs 1.52 and 1.53. The main consultation document and its annexures is available at  
http://www.ofcom.org.uk/consult/condocs/telecoms_p2/tsrphase2/maincondoc.pdf and 
http://www.ofcom.org.uk/consult/condocs/telecoms_p2/tsrphase2/?a=87101 respectively. 

23  Ofcom Strategic Review paper, at paragraph 1.56. 
24  http://www.oftel.gov.uk/publications/eu_directives/2003/cond_final0703.pdf  
25  Ofcom, New voice services:  A consultation and interim guidance, 6 September 2004.  
26  Financial Post, Tuesday, May 24, 2005.  
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• not comply with the PATS obligations by offering emergency calls but not on a 

guaranteed uninterrupted basis, in which case they are not able to port numbers in.   

So VoIP operators have a choice as to whether to assume a limited regulatory obligation to 
supply uninterrupted emergency calling in return for a right to port in numbers or not. 

Ofcom’s stated objective of this interim policy is to ensure that any new services entering the 
market are not prevented or dissuaded from offering emergency call (999) access due to the 
nature of regulatory requirements that apply to PATS.27  Ofcom’s policy represents, in effect, an 
added exemption from the USO Directive and Ofcom has sought confirmation from the European 
Commission. 

Hence, contrary to the implication in the quote from Mr Hennessy’s article, Ofcom has not rushed 
to treat VoIP in the same way as PSTN telephony but has sought to carve out a larger regulatory 
exception for VoIP than even EU law contemplated. 

It is important to note that Ofcom’s proposed treatment of VoIP applies to the provision of VoIP 
by any operator and not only to its supply by BT. This is consistent with Ofcom’s principal 
concern over VoIP being a consumer protection issue and not just a competition issue. 

In summary, the UK regulatory regime: 

• applies price caps and ex ante tariff notification requirements to the ILEC’s traditional 
switched voice services; 

• applies no retail level price regulation to VoIP services; and 

• BT currently offers a non-tariff regulated VoIP services to business and residential end users. 

3.4 Belgium 

In Belgium, retail price control of ILEC services is implemented through a price capping regime.  
VoIP services are not subject to a price cap.   

Belgium has yet to fully implement the revised European Union regulatory framework, and 
therefore the regulator applies the significant market power criteria under the former EU 
regulatory package.   

The question of the provision of VoIP services by the ILEC has not yet arisen because it does not 
currently provide VoIP services.  However, Belgium does not apply an ex ante system of tariff 

                                                   
27  Id, paragraph 5.5. 
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approvals for voice telephony services provided by the incumbent.  Given the general shift in 
European regulation away from retail price control, Belgium seems unlikely to introduce this 
requirement, even for switched voice services. 

In summary, the Belgium regulatory regime: 

• applies price caps but no other ex ante tariff requirements to the ILEC’s traditional switched 
voice services; 

• applies no retail level price regulation to VoIP services; and 

• the Belgian ILEC, Belgacom, has announced that it will offer a retail VoIP service in the near 
future, which will be a non-tariff regulated service under current Belgium law. 

3.5 Denmark 

In Denmark, all operators, both ILEC and new entrant, are subject to a maximum price regime.  
The maximum cap would apply to VoIP services provided by the ILEC.  There are no ex ante 
requirements for tariffs to be filed and approved for any services, whether traditional switched 
voice or VoIP.  

In summary, the Danish regulatory regime: 

• applies price caps but no other ex ante tariff requirements to the ILEC’s traditional switched 
voice services; 

• applies no ex ante retail level price regulation to VoIP services other than the general price 
caps; and 

• the Danish ILEC, Tele Danmark Communications (TDC), does not offer a retail VoIP service. 

3.6 Finland 

Section 20 of the Finnish Telecommunications Act allows the regulator, Ficora, to apply retail 
price controls, such as ex ante tariff notification or approval requirements only where 
“obligations… imposed on an operator with significant market power in the wholesale market do 
not sufficiently promote competition in the retail market”.  Finland applies no retail price controls 
for any telecommunications services.  Instead, it relies solely on wholesale and access regulation. 
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Ficora also has regulated VoIP services but only for service quality and consumer issues. 28  
Ficora has determined that the VoIP services offered by the ILEC, Teliasoneras, are a PATS 
within the meaning of the Universal Service Directive and, therefore, it was required to provide 
the facilities required of PSTN voice services, including emergency services).29   

In summary, the Finnish regulatory regime: 

• does not apply ex ante tariff approval requirements and price caps to any of the ILEC’s retail 
services, including both its traditional switched voice services and its VoIP services; and 

• the ILEC offers a non-tariff regulated VoIP service. 

3.7 France  

In December 2004, the French telecommunications regulator, the Autorité de régulation des 
télécommunications (ART), released the results of its competition review of the wholesale and 
retail fixed telephony markets.30   ART determined that Voice over Broadband (VoB) services 
should not be included in the fixed-telephony market.  ART concluded that VoB services should 
not be subject to the ex ante tariff approval requirements or carrier pre-selection obligations that 
ART imposes on traditional switched services offered by the ILEC, France Telecom.31 

ART is required to seek an advisory opinion on its market definition from the Conseil de la 
concurrence (Competition Bureau).  On 17 February 2005,32 the Competition Bureau directed 
that the ART should re-examine the market definitions issues relating to VoB.  The Competition 
Bureau was of the view that VoB services are evolving as a substitute to PSTN services and that 
on the basis of the forwarding approach to market definition required under the new EU 
regulatory framework, VoB should be included within the same market as PSTN services.33  The 
Competition Bureau noted that excluding VoB services from the same market as switched voice 
services could distort the assessment of the appropriate regulatory remedies and therefore the 

                                                   
28  October, 2003: http://www.ficora.fi/englanti/document/SoneraPuhekaista.pdf 
29  Analysys, Final Report to the European Commission, IP Voice and Associated Convergent Services, 

January 2004, at page v. 
30  Marchés de la téléphonie fixe, available in French at http://www.art-telecom.fr/publications/c-

publique/analyse-fixe-211204.pdf 
31  The incumbent operator, France Telecom, is required to provide a limited range of retail tariff 

notifications to the ART.  A retail price cap regime in France was abolished in 2000/2001.  The scope 
of the retail tariff notifications is limited to a small range of ‘universal service’ services.  These 
comprise basic access telephony, public phones, and directory assistance. 

32  http://www.conseil-concurrence.fr/pdf/avis/05a05.pdf 
33  See (in French) ART-Telecom, “Analyse des marches de détail et de gros de la téléphonie fixe” 

Communiqué de presse, 21/12/04.  
http://www.art-telecom.fr/communiques/communiques/2004/c211204.htm;  
Conseil de la concurrence, “Le Conseil de la concurrence vient de rendre un avis a l’ART sur le marché 
de la telephonie fixe” Communiqué de presse (17/2/05). 
http://www.conseil-concurrence.fr/user/standard.php?id_rub=149&id_article=387  
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market dynamics, although the Competition Bureau did not express the view that a light handed 
regulatory approach to VoB was not appropriate. 

In effect, the Competition Bureau was saying that the ART had taken a too simple approach to 
the question of whether VoB services should be regulated by finding them not to be in the same 
market as PSTN services.  Rather than “knocking out” VoB services at the first step of market 
definition, the ART should have, in the Competition Bureau’s view, assessed the competitive 
environment in which VoB is supplied and made a judgment about the proportionality of any 
regulatory response to VoB. 

The ART is not formally bound by the Competition Bureau, but is required to take its views into 
account before the ART finalises its market definition approach, which the ART is currently 
doing.  However, it does not follow that, even if the ART finds VoB to be in the same or a 
neighbouring market, it will decide to impose retail price controls or the same type of retail 
controls which apply to switched voice.  As noted above, the EU regulatory framework requires, 
after concluding that a market is not competitive, a separate assessment of the appropriate 
regulatory remedies.  It is likely, given the ERG and European Commission views on VoIP, that 
the ART will maintain its position on the level of regulation which should apply to VoIP.  As 
discussed below, while the Irish regulator found VoIP and switched voice in the same market, it 
declined to apply switched voice retail regulation to VoIP.   

In summary, the French regulatory regime: 

• applies ex ante tariff filing and approval requirements to the ILEC’s traditional switched 
voice services; 

• currently applies no retail price controls to the ILEC’s VoIP services.  In our view, even if 
some level of ex ante price regulation is applied following a revision of the market definition, 
ART is unlikely to regulate VoIP in the same way as PSTN services; and 

• the ILEC currently offers a non-tariff regulated VoIP service. 

3.8 Germany 

In April 2004, the German telecommunications regulator, the RegTP, began a consultation 
process to decide on the regulatory treatment of VoIP.34  The RegTP has not yet released its final 
decision. 

                                                   
34  Simon Dux, Leader: France exposes the broadband dilemma,  Totaltelecom Magazine Departments, 

1 March 2005, at 
http://www.totaltele.com/view.asp?articleID=116373&Pub=TTM&categoryid=958&kw=voip+german
y+ 
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The RegTP’s stated aims are to design regulation which encourages competition, allows 
innovation potential to be realised, offers users greater choice and better quality, and facilitates 
market entry.35   

While the RegTP’s VoIP report is still pending, however, it is apparent that RegTP is primarily 
concerned with consumer and non-price issues in relation to VoIP service accessibility and 
quality.  In a speech given in October 2004, the head of the RegTP commented that his main 
priorities in relation to VoIP services were: 

• access to emergency numbers; 

• non-discriminatory access to valuable numbers; 

• whether unbundling could enable the portability of existing fixed line phone numbers to 
VoIP-enabled phones; and 

• the anticipated role of VoIP in relation to encouraging efficient infrastructure investment. 

The RegTP’s consideration of VoIP is, consistently with the focus of the EU regulatory regime 
on wholesale and not retail remedies, bound up with its decision on whether to require a 
wholesale DSL service: 

“The matter of unbundling the DSL connection and the telephone line would be 
investigated thoroughly under a possible regulatory direction on the "Wholesale 
broadband access" market. But we would have to make sure, Kurth said, that the costs of 
the local loop were covered in any case. It was not possible to predict whether bundled 
offerings of access and service, or specialised and differentiated offerings would be more 
successful in the market. "But this makes competition exciting and so interesting, and 
challenges the imagination and creativity of the industry", Kurth declared.”36  

The RegTP has not proposed to subject VoIP services offered by the ILEC to retail tariff 
regulation. 

Following recent changes to the German telecommunications law to implement the new EU 
regulatory regime, retail tariff regulation in Germany for switched voice services has been rolled 
back in favour of ex post measures: 

                                                   
35  Matthias Kurth, RegTP Telecommunications Forum in Bonn – “Voice over IP – Revolution or 

Evolution in the Telecoms Market?”, Regulatory Authority for Telecommunications and Posts Press & 
Public Affairs Section, November 2004 at 
http://www.regtp.de/imperia/md/content/en/aktuelles/Rede_Kurth_TK-Forum_2004_en.pdf 

36  October, 2004:  http://www.regtp.de/en/aktuelles/pm/03100/index.html  
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“Under the new telecoms legislation, ex ante fees regulation is expected to be rolled back 
in favour of ex post fees regulation.  This will be particularly significant for Deutsche 
Telekom’s end-user tariffs for voice telephony services which are currently subject to ex 
ante fees regulation.”37 

The ILEC, Deutsche Telekom, was formerly subject to ex ante tariff approval but is now subject 
to ex ante tariff notification requirements for its switched voice services.  Deutsche Telecom is 
required to file tariffs 14 days in advance, during which time the RegTP can decide (but is not 
required to decide) to review the tariffs and may disallow them as being anti-competitive.  The 
ILEC also is no longer subject to price caps.  

In summary, the German regulatory regime: 

• now applies ex ante tariff notification requirements to the ILEC’s traditional retail switched 
voice services;  

• is unlikely to apply ex ante retail price control to VoIP services, including to any services 
offered by the ILEC; and 

• the ILEC proposes to commence offering VoIP services to the public during the course of this 
year.   

3.9 Ireland  

Ireland provides one of the strongest contrasts between the approach taken to regulation of 
switched voice services and VoIP services offered by the ILEC. 

The Irish regulator, ComReg, has recently completed its market review of retail telephony 
markets as required by the new EU regulatory framework.38  ComReg concluded that VoIP and 
traditional switched voice services were in the same market: 

“ComReg considered whether calls made using Voice over Internet Protocol (VoIP) are 
in the same market as other retail calls.  It was concluded that where VoIP is over PSTN, 
then it forms part of the market for domestic calls.  ComReg did recognise that a VoIP 
call may be of a lower quality; however this is generally reflected in a lower price 
charged.  Therefore VoIP may be a demand-side substitute to a publicly available call at 
a fixed location.”39  

                                                   
37  Global Competition Review, Telecoms and Media 2004 at page 132. 
38  Commission for Communications Regulator, Market Analysis: Retail Fixed Calls Markets, Response to 

Consultation Document 04/95 & Draft Decision, 22 March 2005 (“Narrowband Competition Report”).  
39  Narrowband Competition Report, para 3.53. 
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ComReg concluded that the continuing high level of market share of the ILEC, eircom warranted 
ex ante retail regulation of eircom’s PSTN services.  ComReg has adopted a price cap on 
eircom’s retail charges for domestic calls (excluding calls to ISP services) and a requirement for 
eircom to file tariffs at least 20 working days in advance.  However, tariffs are not subject to 
specific regulatory approval. 

However, notwithstanding the eircom market position in PSTN services and ComReg’s position 
that switched voice and VoIP were traded in the same market, ComReg decided not to subject 
eircom’s VoIP services to any specific retail regulation.  ComReg noted that: 

“... given the current negligible take-up of VoIP in Ireland and the fact that this is 
unlikely to change significantly during the timeframe of this review, ComReg does not 
consider it to merit further analysis at this point in time.  Developments will be monitored 
by ComReg during the timeframe of this review.40   

Accordingly, VoIP services do not fall within the price cap or tariff regimes which apply to 
eircom’s PSTN services.41 

In summary, the Irish regulatory regime: 

• applies ex ante tariff notification and price caps to the ILEC’s traditional switched voice 
services; 

• applies no retail price controls to the ILEC’s VoIP services; and 

• the ILEC currently offers a non-tariff regulated VoIP service. 

3.10 Italy 

The ILEC, Telecom Italia, is currently subject to both ex ante tariff approval and price caps for its 
switched voice services.   

In its recent market review of the retail voice call markets,42 the regulator, AGCOM, determined 
that PSTN services and VoIP are supplied in the same wholesale origination market and, while 

                                                   
40  Narrowband Competition Report, para 3.54. 
41  There are some general rules about retail charging and maximum caps which apply to services with 

non-geographic numbers, including the “076” numbering range which has been set aside for VoIP 
services:  National Numbering Conventions, 04/35, 31 March 2004.  

42  See paragraph 4.4.17 of Attachment B to AGCOM (Feb 2005) Decision No. 30/05/CONS, 
Consultazione pubblica sulla identificazione ed analisi dei mercati all'ingrosso della raccolta, 
terminazione e transito delle chiamate nella rete telefonica pubblica fissa, valutazione di sussistenza 
del significativo potere di mercato per le imprese ivi operanti e sugli obblighi regolamentari cui vanno 
soggette le imprese che dispongono di un tale potere (mercati n. 8, 9 e 10 fra quelli identificati dalla 
Raccomandazione sui mercati rilevanti dei prodotti e dei servizi della Commissione europea, which is 
available at http://www.agcom.it/provv/c_p_30_05_CONS/d_30_05_CONS.htm (in Italian). 
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less explicit AGCOM also seems to have treated VoIP and PSTN as being in the same retail 
market.  However, while Telecom Italia’s switched voice services would continue to be subject to 
ex ante tariff approval requirements, AGCOM determined that Telecom Italia’s supply of VoIP 
services would not be subject to any retail price regulation.   

Consistent with the treatment of VoIP as a PATS in accordance with the Universal Service 
Directive and the finding that VoIP was in the same wholesale market as PSTN, AGCOM 
concluded that VoIP should be subject to carrier pre-selection (i.e. the requirement to provide 
equal access for both local and long distance calling to alternative providers of local measured 
service), although a substantive decision has not been made regarding whether this will apply 
beyond Telecom Italia’s network.  Other European countries, such as the UK and Ireland, have 
not followed this approach of requiring preselection capability for VoIP services.  

In summary, the Italian regulatory regime: 

• applies ex ante tariff approval requirements and price caps to the ILEC’s traditional retail 
switched voice services;  

• has deliberately not applied any retail price regulation to VoIP services, including to any 
services offered by the ILEC; and 

• Telecom Italia currently offers a non-tariff regulated VoIP service to residential and business 
customers.  

3.11 Netherlands 

The Netherlands has been slow to implement the new EU regulatory framework.  The 
amendments to Telecommunications Act necessary to transpose the EU framework into the 
national laws only entered into force in May 2004, and a number of market reviews remain to be 
conducted.  The regulator, the Onafhankelijke Post en Telecommunicatie Autoriteit (OPTA), is 
scheduled to commence its fixed telephony and broadband market reviews in mid-2005. 

Until the completion of the relevant market review, the existing Dutch regulatory regime remains 
in place, which imposes a price cap on retail PSTN services.  No ex ante tariff notification or 
approval processes apply to these services. 

Currently, retail VoIP services are not subject to tariff notification or approval obligations, or 
price caps.  The Government has ordered a consultation on the future regulation of VoIP, which 
will be in addition to the EU mandated market reviews, reflecting the focus of the VoIP review 
will be on consumer issues and not competition or price regulation.  The final report is due to be 
delivered in the second half of 2005.     
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In summary, the Dutch regulatory regime: 

• applies price caps but no ex ante tariff filing or approval requirements to the ILEC’s 
traditional switched voice services; 

• does not currently impose any ex ante tariff regulation or price caps on the ILEC’s VoIP 
services; and 

• the ILEC, KPN, will offer a VoIP service in mid 2005 to residential customers, in which case 
the service will be a non-tariff regulated retail VoIP service. 

3.12 Spain 

The Ministerial Order of 5 November 2003 provides that the retail tariffs for switched voice 
services offered by the ILEC, Telefonica, are subject to ex ante tariff approval requirements by 
the Spanish telecommunications regulator, the Comision del Mercado de las 
Telecommunicaciones (CMT). The approved prices also must be notified to the Minister of 
Economy and Sciences, the Consejo de Consumidores y Usuarios (the national consumer 
protection body) and consumers (by means of notices published in the media) prior to the new 
tariffs taking effect.  

The Ministerial Order also established a new price cap for 2004.43   The basket of services for 
determining the price cap is composed of metropolitan, provincial, inter-provincial calls; 
international calls; and fixed-to-mobile calls by means of circuit switched technology.  

Following a public consultation process, CMT issued a ruling on VoIP services on 3 February 
2005 which excluded VoIP services from retail regulation which applies to PSTN services.  CMT 
determined that minimal regulation was most likely to foster innovation in and the development 
of new VoIP services:  The CMT stated: 

“Regulation should always facilitate innovation and competence to the benefit of 
consumers and other relevant entities in the sector; it should never hinder progress 
towards an 'information society' which is increasingly broad and which offers increasing 
possibilities.  Maintaining a situation of impasse or regulatory uncertainty only can delay 
an inevitable process that, in fact, should be encouraged.” 44 

                                                   
43  Available at http://www.boe.es/boe/dias/2003-11-08/pdfs/A39649-39654.pdf (in Spanish). 
44  CMT, Conclusiones de la Consulta Pública sobre la provisión de servicios de Voz mediante 

tecnologías basadas en el Protocolo Internet (VoIP), DT 2004/757 Conclusions of the Public 
Consultation on the provision of voice services by means of technologies based on the Internet Protocol 
(VoIP)], 3 February 2005, page 9.  Available at:   
http://www.cmt.es/cmt_eng/centro_info/c_publica/pdf/VoIP_english.pdf.  
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CMT concluded that VoIP services should be classified as electronic communications services, 
rather than traditional telephony services, allowing for a relatively low level of regulation.  
CMT’s principal focus was to set out numbering and portability guidelines, in particular, 
mandating VoIP number portability. CMT specifically rejected claims by competitors that 
Telefonica was using VOIP to circumvent regulations on standard telephony services.  CMT 
considered that as VOIP services customers cannot access emergency services or use preselection 
or portability, VOIP should be considered to be complementary to standard telephony services 
and not a substitute). 

Telefonica launched its VoIP service to residential customers in April 2005.45 

In summary, the Spanish regulatory regime: 

• applies ex ante tariff approval requirements and price caps to the ILEC’s traditional retail 
switched voice services;  

• applies no retail level price control to VoIP services, including to any services offered by the 
ILEC; and 

• the ILEC currently offers a non-tariff regulated retail VoIP service to business customers and 
residential service in 2005.  

3.13 Sweden 

In Sweden, the regulator, the Post & Telestyrelsen (PTS), removed the ILEC’s price cap in 2001 
and has no power under Swedish telecommunications law to require ex ante tariff approval of the 
ILEC’s services, whether traditional switched voice or VoIP.  

In November, 2004, the PTS completed its market review in relation to PSTN services.  PTS 
defined the relevant market as “access at a fixed location and not telephone services (calls) 
…[including]…PSTN connection, ISDN…and such broadband connection as permits 
telephony” 46 , which would include lines capable of providing VoB.  PTS found that the 
incumbent, Teliasonera, continues to account for 99% of copper based connections and therefore 
had significant market power.  PTS impose a set of wholesale level remedies, including local loop 
unbundling, local call resale and accounting separation.  No ex ante retail tariff remedies were 
applied.  

                                                   
45  http://www.telefonica.es/accionistaseinversores/esp/pdf/rdos05t1-esp.pdf 
46  Summary of PTS Decisions concerning access to the Public Telephone Network at a fixed location for 

residential customers, PTS, 17 November, 2004. 
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In summary, the Swedish regulatory regime: 

• does not apply any ex ante tariff regulation to the ILEC’s services, including traditional 
PSTN voice services; 

• does not impose any ex ante tariff regulation or price caps on the ILEC’s VoIP services; and 

• the Swedish ILEC, Teliasonera, offers a non-tariff regulated retail VoIP service. 

4.0 AUSTRALIA 

Australia abandoned ex ante tariff approval requirements in 1997.  Part XIB of the Trade 
Practices Act gives the regulator, the Australian Competition and Consumer Commission 
(ACCC), a residual power to apply ex ante tariff filing (but not approval) requirements to any 
carriage service provider.  The ACCC has never used this power.  As a partial carry over from the 
previous regulatory regime, Part XIB47 also requires Telstra to file information tariffs for “basic 
carriage services”, 48  unless exempted by the ACCC. The ACCC currently regards this 
requirement as administratively burden some and a historical anomoly, and only requires Telstra 
to provide a weekly ex post report of changes in its standard price and non-price terms and 
conditions.49    

The ILEC, Telstra, is subject to a price cap regime.  The price cap controls do not extend to VoIP 
services.  The Productivity Commission, the Australian Government’s principal micro-economic 
advisory body, also recognised the distortionary effect of price-caps: 

“In particular, the sub-cap on local call rentals may adversely affect the rollout 
of new generation infrastructure, such as mobile networks and fibre optic high 
bandwidth services — which may have provided both new services (such as high 
speed internet and pay TV) and facilities competition for local telephony.  Such 
new facilities would be relatively more attractive to consumers were the true costs 
associated with the alternative — the legacy copper wire network — to be 
reflected in monthly rentals.”50 

                                                   
47  Section 151TA, Trade Practice Act. 
48  A service is a basic carriage service if it establishes, maintains or modifies a connection across the 

network: section 174 of Telecommunications Act 1991.  A PSTN local service is a basic carriage 
service.  The wording seems to imply a switched connection and may not include a voice service 
conveyed in a packet stream.  In any event, as the ACCC exempts Telstra for PSTN, it is not likely to 
require tariffs for VoIP even if VoIP is a BCS.  

49  Productivity Commission, Telecommunications Competition Regulation, Inquiry Report, 20 September 
2001, page 205.  

50  Productivity Commission 2001, Telecommunications Competition Regulation, Report No. 16, AusInfo, 
Canberra, at page 414. 
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The ACCC recently completed a review of Telstra’s price control arrangements.51  While the 
ACCC disagreed with the Productivity Commission’s views on the application of price caps to 
mature PSTN services, the ACCC decided not to extend price caps to VoIP services.  The ACCC 
noted that new technologies, such as VoIP would have the following impacts on retail price 
controls:   

“New and emerging technology can have two implications on future price control 
arrangements: 

• should it lead to productivity improvements, it will influence the price targets that 
should be specified for price-control services; and 

• should it reduce barriers to entry or otherwise facilitate competition, it will 
influence the scope of services that should be price-controlled.”52 

While acknowledging that VoIP could be a substitute for traditional switched voice, the ACCC 
considered that it would be inappropriate to bring VoIP services supplied by Telstra within the 
scope of the price cap regime because VoIP was still at an early stage of development.  Further, 
the implication of the ACCC’s report is that as VoIP grows, the appropriate regulatory response 
may be not to extend price capping to cover VoIP but rather to relax or remove price capping on 
Telstra’s PSTN services.     

The technical regulator, the Australian Communications Authority (ACA) is conducting a review 
of regulatory issues associated with VoIP.  These issues are confined to consumer matters such as 
emergency services, numbering, number portability, pre-selection and call charging accuracy.53   

In summary, the Australian regulatory regime: 

• applies price caps but no ex ante tariff filing or approval requirements to the ILEC’s 
traditional switched voice services; 

• applies no retail price controls to the ILEC’s VoIP services; and 

• the ILEC, Telstra, proposes to offer a VoIP service during the first half of this year which will 
be non-tariff regulated. 

                                                   
51  ACCC, Review of Telstra’s Price Control arrangements, February 2005. 
52  ACCC, Review of Telstra’s Price Control arrangements, page 95. 
53  ACA, Regulatory Issues Associated with Provision of Voice Services using Internet Protocol in 

Australia, Discussion Paper, October 2004.   
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5.0 HONG KONG 

OFTA recently revoked retail tariff approval requirements which applied to services supplied by 
the ILEC, PCCW-HKT, including PSTN services.  Accordingly, PCCW-HKT is no longer 
subject to ex ante tariff approval.  PCCW-HKT is required to publish its tariffs and to notify 
OFTA of discounts to its published tariffs at least one day before they come into effect. 

The tariff rules would apply to VoIP if offered directly by PCCW-HKT.  However, PCCW-HKT 
can offer VoIP through its downstream broadband provider, PCCW IMS, which is a public 
non-exclusive telecommunications service (PNETS) licensee (and not considered to be dominant 
because there are competing broadband network providers).  The wholesale services which 
PCCW-IMS uses to supply VoIP must be supplied by PCCW-HKT on an arm’s length basis, but 
PCCW-IMS is not subject to any tariffing requirements in supplying VoIP.  All operators, 
including PNETS operators, are required to provide information tariffs setting out their standard 
price and non-price terms to OFTA, but are not required to notify discounts. 

OFTA has recently released a Statement on VoIP.54  The primary focus of the paper is on 
consumer and numbering issues.  OFTA’s view is that it should apply the “technology neutrality” 
principle (i.e., “like services should be regulated under like conditions”).  Accordingly, OFTA is 
has decided to establish two classes of VoIP licenses. Services under Class 1 have all of the 
attributes of conventional telephone services, and are therefore required to fulfil the same 
regulatory obligations, including consumer obligations such as emergency calls should apply to 
VoIP if the service is positioned as a substitute for PSTN. Class 2 are non-equivalent services 
which will be subject to minimal consumer protection requirements.  As ex ante tariff regulation 
no longer applies to conventional PSTN services, none will apply to Class 1 services under the 
technology equivalence principle.  

In summary, the Hong Kong regulatory regime: 

• applies no ex ante tariff approval requirements to the ILEC’s traditional switched voice 
services but maintains the ILEC’s obligation to notify its tariffs to the regulator; 

• requires the ILEC to publish its tariffs for VoIP services and notify the regulator of discounts, 
but does not apply these rules to VoIP services offered through a subsidiary; and 

• the ILEC, through its wholly owned subsidiary, offers a non-tariff regulated VoIP service. 

                                                   
54 Statement on Regulation of Internet Protocol (IP) Telephony, 20 June 2005. 
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6.0 JAPAN 

Japan has traditionally applied a high level of retail regulation.  Prior to reforms to the 
Telecommunications Business Law in 2004, all operators had to file tariffs (yakkan) with the 
regulator, the Ministry for Internal Affairs and Communications (Soumusho).  Now only the 
ILECs, NTT East and West, as dominant carriers, must notify their tariffs for universal 
telecommunications services (namely, line rental, local calls and emergency calls) to the 
Soumusho. Certain services designated by the Soumusho are also subject to a maximum annual 
increase, which is determined by the Ministry.  

Although Japan’s regulatory environment traditionally has been heavily regulated, there is no 
retail price regulation of VoIP in Japan. Soumusho applies the concept that: 

“Minimum regulation is necessary to ensure interoperability and to enhance reliability 
for the development of VoIP”.55 

Japan has one of the highest take-up rates of VoIP in the world.  In addition to NTT East and 
West, there are approximately 200 ISPs reselling VoIP services, nearly 4 million residential users 
and over 10,000 business VoIP users.   

Technical conditions are applied in respect of number allocation.  Voice quality is also required 
to be equivalent to that of a standard telephony service and emergency call capability is to be 
provided.  This minimum voice quality is a condition of number allocation. 

In summary, the Japanese regulatory regime: 

• applies price caps and ex ante tariff filing requirements to the ILECs’ traditional PSTN 
services; 

• applies no retail price controls to the ILECs’ VoIP services; and 

• the ILECs, NTT East and NTT West, offer a non-tariff regulated VoIP service. 

7.0 MALAYSIA 

The Communications and Multimedia (Rates) Rules 2002 set out the retail tariffing rules in 
Malaysia.  These Rules are limited to certain PSTN services only (local, national, payphone, 
operator assistance, Internet access, audiotext, rental, connection fees) and do not apply to VoIP.  

                                                   
55  Presentation by Keiichiro Seki, Director, International Economic Affairs Division, Ministry of Public 

Management, Home Affairs, Posts and Telecommunications (MHPT) to the EU-Japan ICT 
Symposium:  Voice Over IP:  Challenges and Opportunities for Regulators and Industry, 8 June 2004 
at: http://www.eujapan.com/EUROPE/ictsymposium.html 
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The requirement is that the charges for these PSTN services “shall not exceed” the prescribed 
amount.  There is no explicit requirement to file the tariff with the regulator. 

The Malaysian regulator, the Malaysian Communications and Multimedia Commission 
(MCMC), has published a Guideline on the Provisioning of VoIP Service.  The Guideline sets 
out the licensing requirements for VoIP operators, technical compliance, customer access 
arrangements, quality of service, numbering and complaints procedures.56 

In summary, the Malaysian regulatory regime: 

• applies price caps but no ex ante tariff notification or approval requirements to the ILEC’s 
traditional switched voice services; 

• applies no retail price controls to the ILEC’s VoIP services; and 

• the ILEC, Telekom Malaysia, does not currently offer a VoIP service. 

8.0 NEW ZEALAND 

New Zealand has traditionally relied upon light handed regulation and general competition law to 
regulate telecommunications.  In 2002, this approach was replaced by an industry specific 
wholesale and access regime.57  

Under the pre-existing regulatory regime, the ILEC, Telecom New Zealand (TCNZ), was subject 
to information disclosure requirements.  TCNZ was required to file, on an ex post basis, with the 
Ministry of Economic Development its retail pricing for telephony and data services utilising its 
fixed local network, including information on the discounts it offered from standard prices.  The 
Ministry had no power to reject changes to retail prices.   

The Ministerial Inquiry which recommended the new access and wholesale regime also 
recommended the abolition of the information disclosure requirements for retail prices, which the 
Government accepted.  The rationale for this change was that the inquiry considered that the shift 
to access and wholesale regulation would render the detailed reporting of retail pricing 
unnecessary.58 

The only significant retail price regulation on calls is the requirement on TCNZ to provide free 
local calls (i.e., a ban on local measured service).  The price cap does not apply to VoIP services. 

In summary, the New Zealand regulatory regime: 

                                                   
56  MCMC, Guideline on the Provisioning of VoIP Service, 31 January 2001. 
57   Telecommunications Act 2001. 
58   Ministerial Inquiry into Telecommunications, 2000, at www.teleinquiry.govt.nz. 
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• applies price caps but no ex ante tariff filing or approval requirements to the ILEC’s 

traditional switched local voice services; and 

• applies no retail price controls to the ILEC’s VoIP services; and 

• the ILEC does not currently offer a VoIP service. 

9.0 PHILIPPINES 

On 29 March 2005, the Philippines regulator, the National Telecommunications Council (NTC), 
issued its Draft Rules on VoIP.59  The NTC classified VoIP as a value added service (VAS) for 
the purposes of the Public Telecommunications Policy Act,60 which means that VoIP falls outside 
the scope of retail tariff controls which apply to basic services, such as PSTN services.   

The Draft Rules provide that:  

• although VoIP providers are not required to obtain licenses, they must register themselves 
with the NTC prior to starting a VoIP operation.  The NTC has previously stated that 
companies such as local and long-distance telephone service carriers that are authorised to 
provide voice services are also allowed to offer VoIP;61 

• a VAS provider will not be allowed to provide VoIP service to the public unless it has entered 
into an interconnection agreement on fair and reasonable terms and conditions with the 
network provider.  The NTC may impose terms and conditions, including a term or condition 
related to interconnection charges, if the VAS provider and network provider fail to negotiate 
an agreement; 

• network providers must provide access to VoIP providers at the same prices for substantially 
similar services provided to other VAS providers; 

• network providers shall not be allowed to require subscribers to purchase, or refrain from 
purchasing, any IP-enabled service as a precondition to using their broadband service. 

                                                   
59  National Telecommunications Commission, Memorandum for Voice over Internet Protocol (VoIP), 29 

March 2005. 
60  Republic Act 7925. 
61  National Telecommunications Commission, FAQs Related to Telecoms, at http://www.ntc.gov.ph/faq-

frame.html (viewed 21 February 2005). 
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While recognising the possibility that further regulation may be required as VoIP services grow, 
the NTC stated that it “is resolved to tread lightly, and will not be rushed to take premature action 
that could stifle, rather than enhance innovation, development and deployment of VoIP.”62   

In summary, the Philippine regulatory regime: 

• applies price caps and ex ante tariff approval requirements to the ILEC’s traditional switched 
voice services; 

• applies no retail price controls to the ILEC’s VoIP services; and 

• the ILEC does not currently offer a VoIP service. 

10.0 SINGAPORE 

In September 2004, the Singaporean regulator, Info-communications Development Authority (the 
IDA), issued a press release seeking submissions regarding internet telephony policy.63   

In the paper Public Consultation on the Policy Framework for IP Telephony and Electronic 
Numbering in Singapore, the IDA noted that “[w]hile one of the IDA’s principles is to be 
technology neutral, IDA’s view is that it is premature to consider IP Telephony and circuit 
switched telephony services as being identical services delivered on different platforms.” 64  
Accordingly, the IDA proposed at this stage to adopt a minimal approach and to impose 
“regulation only to the extent necessary to address certain economic, social/public and regulatory 
concerns relating to IP Telephony”65, such as numbering. 

However, the dominant licensee, SingTel, is required to file tariffs for all of its services unless the 
IDA determines that SingTel is not dominant in respect of that service (section 4.4 of the 
Telecommunications Competition Code).  This would include VoIP services.  This is not as a 
result of a direct decision by the regulator that VoIP should be tariff regulated.  Rather, 
Singapore’s default position is that SingTel is considered to be dominant for all services which it 
introduces from time to time, unless otherwise determined by the IDA.   

                                                   
62  National Telecommunications Commission, Memorandum for Voice over Internet Protocol (VoIP), 29 

March 2005, at page 6. 
63  IDA, Media Release: IDA Seeks Industry Feedback on Telecoms Policy Regarding IP Telephony and 

Electronic Numbering, 21 September 2004 at: 
http://www.ida.gov.sg/idaweb/media/infopage.jsp?infopagecategory=publicconsultation.mr:media&ver
sionid=2&infopageid=I3049.  

64  IDA, Public Consultation on IP Telephony and Electronic Numbering in Singapore, 21 September 
2004, para 8. 

65  IDA, Public Consultation on IP Telephony and Electronic Numbering in Singapore, 21 September 
2004, para 9. 
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The IDA has determined that SingTel is not dominant in the supply of certain international 
services and, accordingly, removed ex ante tariff approval requirements.  This regulatory rollback 
covers SingTel’s supply of its international VoIP bypass telephony services.66  SingTel also has a 
further exemption from ex ante tariff regulation for VPN services, including VoIP services 
supplied within a VPN.67   

However, when SingTel offers a mass market VoIP service which provides local calling 
capability, SingTel will be subject to ex ante tariff approval requirements.   

If a subsidiary of SingTel were to provide VoIP, the tariff filing obligation does not apply. 
Singapore Telecom’s mobile arm, SingTel Mobile, for example, is not deemed to be a dominant 
licensee nor is its ISP, SingNet.  The IDA applies non-discrimination and accounting separation 
requirements between SingTel and its subsidiaries and considers these to be sufficient to address 
competition concerns.   

The IDA has issued two reference specifications for VoIP, Reference Specification for Internet 
Protocol and Circuit Switched Networks Interconnection and Guide for the Global Information 
Infrastructure Standards.   

In summary, the Singapore regulatory regime: 

• applies ex ante tariff approval requirements to the ILEC’s traditional switched voice services; 

• applies ex ante tariff approval requirements to VoIP services offered directly by the 
incumbent, but not by its subsidiaries; and 

• the ILEC currently does not offer a mass market VoIP service.  

11.0 SOUTH KOREA 

South Korea is an example of a jurisdiction which has moved away from regulating VoIP 
services in the same way as traditional voice services: that is, in the exact opposite direction to 
Canada. 

All providers of basic services, which include switched telephony services, are subject to ex ante 
tariff notification requirements.  The ILEC, Korea Telecom (KT), which has been declared a 
dominant operator in respect of basic services by the Korean regulator, the Ministry of 

                                                   
66   http://www.ida.gov.sg/idaweb/doc/download/I2241/IDA_Decision_-_SingTel_Exemption_Request_for 

_the_ITS_Market.pdf. This service is called I-Phonenet. 
67  http://www.ida.gov.sg/idaweb/doc/download/I2706/IDA_Decision_-_ST_on_ICS_(Final).pdf. This 

service is called Connectplus IPVPN. 
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Communications (MIC), is also subject to ex ante tariff approval for local and short haul long 
distance calls.   

Prior to November 2004, KT’s VoIP services were treated as falling within the tariff controls 
which applied to basic services. Although there was some doubt about the regulatory status of 
VoIP services, KT originally agreed to treat its VoIP services as basic services and to provide 
tariffs for approval by the MIC.  For other providers, VoIP was treated as a “special service” 
which was not subject to the tariff filing rules. 

Korea has one of the world’s highest broadband penetrations and VoIP services have become 
very popular over the last 18 months.  During 2004, the MIC conducted a review of the regulation 
of VoIP and a new regulatory approach was introduced in early 2005.  The MIC believed that as 
VoIP was growing as a substitute for switched voice services, VoIP should be subject to some of 
the regulation which currently applies to switched voice services in order to protect consumers.  
However, the MIC also accepted that KT was not dominant in respect of VoIP and should not be 
regulated in the same way as it is for PSTN services.  The MIC decided that VoIP services would 
be treated as a basic service like PSTN services but that separate licenses would be created, 
including for KT and other current facilities based operators which held existing basic service 
(Type I) licences.   

As a result, all operators are subject to ex ante tariff filing requirements for VoIP.  However, as 
KT has not been declared dominant for VoIP, it is not subject to the ex ante tariff approval 
requirements which continue to apply to its PSTN services. 

In summary, the South Korean regulatory regime: 

• applies ex ante tariff approval requirements to the ILEC’s traditional switched voice services; 

• applies ex ante tariff filing requirements to all operators’ VoIP services; and 

• the ILEC offers a VoIP service at prices which are not subject to approval by the regulator. 

 

Yours sincerely  

 
Peter Waters 
Partner 
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ANNEXURE 1 – SUMMARY OF INTERNATIONAL REGULATORY TREATMENT OF VOIP COMPARED 

TO PSTN SERVICES 

This table summarises the discussion in the opinion.  Some jurisdictions, such as Germany and 
Hong Kong, have not finalised their position on VoIP regulation and the table is based on current 
regulation.  However, as discussed in the advice, ex ante price controls (tariff filing or tariff 
approval) have not been canvassed by regulators in these countries. 

Comparative Regulatory Treatment of PSTN Voice Service and VoIP  – Summary Table 

 Retail PSTN Voice Regulation Retail VoIP Regulation  

 Is tariff 
notificati

on 
required 
for PSTN 

voice? 

Is tariff 
approval 
required 
for PSTN 

voice? 

Do price 
caps apply 

to PSTN 
voice68? 

Is tariff 
notification 
required for 

VOIP? 

Is tariff 
approval 
required 
for VoIP? 

Do price 
caps 

apply to 
VoIP? 

Does the 
ILEC 

supply a 
VoIP 

service? 

Australia 69       

Belgium          

Denmark        

Finland         

France        

Germany        

Hong Kong    70    

Ireland        

Italy        

Japan        

Malaysia         

Netherlands        

New Zealand        

Philippines        

                                                   
68  Price caps refer to a separate price control mechanism from tariff approval. Price caps involve a 

minimum annual price reduction linked to a measure of inflation. Price caps may be an alternative form 
of regulation to ex ante approval of individual tariffs or may be applied cumulatively. Compliance with 
price caps may be a factor taken into account in determining whether to apply a tariff (that is, the price 
cap is applied on a “running basis”) or may be determined separately from tariff approval (that is, an 
assessment of compliance is made retrospectively). 

69  Ex post information filing requirements. 
70  ILEC can provide non-tariffed retail VoIP through subsidiary. 
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Comparative Regulatory Treatment of PSTN Voice Service and VoIP  – Summary Table 

 Retail PSTN Voice Regulation Retail VoIP Regulation  

 Is tariff 
notificati

on 
required 
for PSTN 

voice? 

Is tariff 
approval 
required 
for PSTN 

voice? 

Do price 
caps apply 

to PSTN 
voice68? 

Is tariff 
notification 
required for 

VOIP? 

Is tariff 
approval 
required 
for VoIP? 

Do price 
caps 

apply to 
VoIP? 

Does the 
ILEC 

supply a 
VoIP 

service? 

Singapore    71    

Spain        

South Korea 72       

Sweden        

United 
Kingdom 

73       

 

                                                   
71  ILEC can provide non--tariffed retail VoIP through subsidiary. 
72  Tariffing for PSTN and VoIP applies to incumbents and entrants alike. 
73  Tariff amendments can be notified no later than 24 hours after amended price becomes effective. 



Attachment 3 
Page 31 of 33 

 
ANNEXURE 2 – ACCESS DEPENDENT AND ACCESS INDEPENDENT SERVICES 

 

Country Incumbent Currently 
offers VOIP? 

Is the ILEC 
VoIP Access 
independent? 

Notes 

Belgium Belgacom No N/A  

Denmark Tele Danmark 
Communications 

No N/A  

Finland Teliasoneras Yes No Sonera’s ‘Puhekaista’ VOIP 
service requires customers to 
have Sonera ADSL.74 

France France Telecom Yes No Requires fixed phone 
number and ‘livebox’ 

Germany Deutsche Telekom No N/A  

Hong Kong PCCW-HKT Yes No Customer has to be a 
subscriber to PCCW 
Netvigator service 

Ireland Eire Yes No Eircom’s VoIP services are 
only available over Eircom’s 
broadband lines.75 

Italy Telecom Italia Yes No Telecom Italia’s VOIP 
service ‘Alice Mia Voce’ is 
an integrated ADSL 
access/voice service.76 

Japan NTT Yes No The NTT VoIP “OCN phone 
service” requires use of NTT 
broadband lines as a 
component of the service 
offered. 

Malaysia Telekom Malaysia No  N/A  

Netherlands KPN No – KPN 
will launch 
VOIP at end 
of 2005.77 

N/A  

NZ TCNZ No N/A Only on TCNZ’s network 
(closed user group service). 

                                                   
74  http://www.ficora.fi/englanti/document/SoneraPuhekaista.pdf 
75  http://news3.xinhuanet.com/english/2005-01/12/content_2450553.htm 
76  http://www.alice.it/alice/ep/programView.do?channelId=-1073753205&programId=1073762561  
77  http://www.kpn.com/kpn/show/id=938279/contentid=8882/sc=0801fa  
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Country Incumbent Currently 

offers VOIP? 
Is the ILEC 
VoIP Access 
independent? 

Notes 

Philippines NTC No N/A  

Singapore SingTel Yes Yes Accessible from any network 

South Korea Korea Telecom Yes Yes  

Spain Telefonica Yes Yes Also resold by pay TV 
operator which uses 
Telefonica network. 

Sweden Teliasonera Yes Yes Telia’s ‘Broadband 
Telephony Service’ is access 
independent.78 

United 
Kingdom 

BT Yes varies 2 Products: 

“Communicator” – access 
dependent 

“Broadband Voice” which is 
access independent 

                                                   
78  http://voipandenum.blogspot.com/2004_02_01_voipandenum_archive.html 
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ANNEXURE 3 – Gilbert + Tobin 

This paper was jointly authored by Peter Waters, Michelle Rowland and Catherine McKay.  Peter 
Waters was Acting Director of Regulation at Cable & Wireless plc based in London in 2000 and 
worked on European regulatory issues for Cable & Wireless, including the EU review which lead 
up to the new EU regulatory framework.  Michelle Rowland has practised telecommunications 
law for the past 5 years, assisting Peter Waters on a range of matters for private international 
operators and projects sponsored by donor agencies around the world.  Catherine McKay was 
seconded to British Telecom during 2004 and worked in the carrier’s retail business on regulatory 
issues, including tariffing. 

Gilbert + Tobin is the top-ranked communications legal practice in Asia Pacific.  We act for 
clients throughout the world, including: 

• advising a major European fixed carrier on the 1999 telecommunications review by the 
European Commission which lead to the new regulatory regime;  

• advising on PCCW Hong Kong on regulatory issues, including VoIP; 

• advising a major UK operator on UK regulatory issues; 

• advising Australia’s principal new entrant, Optus Communications, for 15 years on regulatory 
issues;  

• advising New Zealand’s principal entrant, TelstraClear, for 5 years on regulatory issues; 

• undertaking for an incumbent Chinese carrier a comparative international study on regulation 
of retail and wholesale voice, data and IP services; 

• advising ILECs in Hong Kong, Bahrain and Singapore on retail and wholesale regulation; and 

• advising the Malaysian regulator on access issues including VoIP related issues; and  

• advising the Governments of Sri Lanka, Laos, Vietnam and Cambodia on regulatory issues. 

 


