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1.0 INTRODUCTION 
 
1. With this Petition, filed pursuant to section 12 (1) of the Telecommunications Act, 

the Canadian Alliance Of Publicly-Owned Telecommunications Systems (CAPTS) 

and TBayTel are asking the Governor in Council to address on an urgent basis a 

situation that has been allowed to continue over the many years and CRTC 

Decisions subsequent to Telecom Decision CRTC 2001-756, Regulatory framework 

for the small incumbent telephone companies, 14 December 2001 (Decision 2001-

756).  If allowed to stand, this latest decision by the Canadian Radio-television and 

Telecommunications Commission (The CRTC or The Commission), Telecom 

Decision CRTC 2007-43, The Canadian Alliance of Publicly-Owned 

Telecommunications Systems – Part VII application regarding subsidy rates for tax-

exempt companies, 14 June 2007 (Decision 2007-43), will continue the 

inadequacies in the subsidy for tax-exempt companies relative to tax-paying 

companies in that the subsidy calculation for tax-exempt companies results in a 

substantially lower contribution to the recovery of the tax-exempt company fixed and 

common expenses even though these would be reasonably expected to be as those 

of a tax-paying company. 

 

2. In Telecom Public Notice  CRTC 2001-61, New regulatory framework for small 

incumbent telephone companies and related issues, 30 May 2001 (PN 2001-61) the 

CRTC introduced to the small independent telephone companies (SILECs) major 

changes to the Canadian telecommunications contribution regime, which subsidizes 

the high cost of local service in rural and remote areas. Under this new methodology 

the total subsidy requirement (TSR) is calculated based upon four components: (a) 

residential primary exchange service (PES) revenue; (b) residential PES costs 

established on the basis of a Phase II costing approach; (c) a mark-up on the Phase 

II costs of residential PES to provide an appropriate contribution towards fixed and 
common costs, and (d) an implicit contribution amount generated by other local 

services utilized by residential customers.  



 

 2 

3. In Decision CRTC 2001-756 the CRTC developed four sub-bands in the 1,701- 

7,999 NAS Band specifically for the small independent telephone companies. The 

CRTC took into consideration all the components of the subsidy proxy and the 

adjustment to the proposed PES cost previously approved by the Commission. The 

four sub-bands were further divided into, “Tax-paying company” and “Tax-exempt 

company”.  It is in the calculation of the tax effect between the categories of “Tax-

paying Company” and “Tax-exempt Company” where the initial error in logic 

occurred. 

 

4. In Revised regulatory framework for the small incumbent local exchange carriers, 

Telecom Decision CRTC 2006-14, 29 March 2006-14 (Decision 2006-14) the CRTC 

revised the regulatory framework for the small independent local exchange carriers.   

Decision CRTC 2006-14 in paragraph 79 again denied CAPTS’s request for an 

upward adjustment to the tax-exempt proxy costs set out in Decision 2001-756.  

The Commission’s refusal was based upon the methodology that CAPTS used 

which was based upon standard accounting tax calculations.  The position taken by 

CAPTS, unfortunately, was a result of not being provided access to enough 

information to be able to fully analyze and present a convincing argument of the 

miscalculation to the Commission based upon Phase II costing. 

 

5. Following Decision 2006-14, CAPTS was provided some of the information on a 

conference call with the Commission staff. After analysis, CAPTS presented its 

continued concerns that there was a flaw in the calculations. The calculations were 

based upon the portion of the information that was provided. The information 

provided by Commission staff still did not address the Tax component at 20 % of 

capital but CAPTS is considering this a moot point as our arguments presented in 

the Part VII and subsequent Commission interrogatories clearly provided evidence 

that the Commission calculations were flawed. 
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6. CAPTS arguments were ignored in the subsequently submitted responses to 

Commission interrogatories and the Commission has chosen not to address the 

most important part, that there should be no mark up applied to the tax effect. 

 

7. Decision 2007-43 fails to respond to the evidence presented and further introduces 

in paragraph 17 costs for tax paying companies that are mostly applicable to the 

tax-exempt companies as well. 

 

8. In support of this Petition, the companies are providing detailed evidence, by way of 

the following attachments.   

a. Attachment 1 was provided to the CRTC as part of Telecom PN 2005-10.  

This submission by CAPTS was intended to show that there were variances 

that were unexplainable to our association. This submission has 

subsequently been revised by CAPTS based upon information received from 

the Commission. 

b. Attachment 2 is CRTC Interrogatory 700 that was sent to the CAPTS’s 

companies as a response to our submission on Telecom PN 2005-10. 

(Attachment 1) 

c. Attachment 3 is a copy of the Bell Canada’s Appendix Q referred to in the 

CRTC Interrogatory 700 by the Commission. 

d. Attachment 4 is a copy of CRTC Decision 2006-14. Paragraphs 76 to 79 

respond to CAPTS’s submission and subsequent response to CRTC 

Interrogatory 700 ( a) 

e. Attachment 5 is a copy of CAPTS’s calculation to respond to CRTC 

Interrogatory 700 (b) 

f. Attachment 6 is a copy of CAPTS’s Part VII Application filing dated 

December 21, 2006. 

g. Attachment 7 is a copy of the CRTC Interrogatory dated February 1, 2007  

h. Attachment 8 is the CAPTS’s subsequent response on February 16, 2007 to 

CRTC Interrogatory dated February 1, 2007. 
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i. Attachment 9 is a copy of CAPTS’s amended Part VII Application. The Part 

VII Application was amended to take into consideration the information 

received from the CRTC so as to present calculations based upon the same 

methodology that the Commission had used in their initial decisions. 

j. Attachment 10 is a copy of Telecom Decision CRTC 2007-43 dated June 14, 

2007.    

 

2. COSTS AT ISSUE 
 
9. In Public Notice 2001-61, the basic components of the proposed subsidy calculation  

for SILEC’s had been defined by the Commission in Changes to the contribution 

regime, Telecom Decision CRTC 2000-745 dated 30 November 2000 (Decision 

2000-745) related to the subsidy requirements of the large ILECs. 

 

10.  In Decision 2000-745, at paragraph 65, the Commission determined as follows on 

the matter of the 15% mark-up component of the subsidy calculation for the large 

ILECs: 
“65. The Commission considers that the ILECs’ Phase II costs include the obligation to 

serve. In pricing certain services, the Commission has in the past applied a 25 percent 

mark-up on the Phase II costs to consider the recovery of both a) the company’s fixed and 

common costs and b) differences between Phase III (embedded) costs and Phase II 

(current) costs. In the context of calculating the TSR, the Commission does not consider it 

appropriate to include the latter component.” 

 

11.  In Regulatory framework for second price cap period, Telecom Decision CRTC 

2002-34, dated 30 May 2002 (Decision 2002-34), the Commission stated as follows 

at paragraph 204: 

“204. Historically, the level of mark-up used in respect of rates for Category I Competitor 

Services has been generally designed to provide a contribution to the recovery of two 

broad categories of costs. The first category is fixed common expenses, such as the 

ongoing corporate overhead costs that do not vary with the company's offering of 

services and that are therefore not included in a Phase II cost study. The second 

category is the embedded cost differential. These costs include annualized capital costs 
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not included in Phase II studies, such as service start-up capital costs that are not 

incurred to provide a specific service or changes in the costs of given equipment over 

time. In addition, this differential reflects the fact that embedded costs reflect a mix of 

newer and older technologies, whereas Phase II costs reflect growth technologies. This 

differential is a sunk cost and is therefore not included in the Phase II cost study 

(emphasis added).” 

 

12.  Clearly, the Commission’s statements as depicted in the preceding paragraphs 

confirm that it is the Commission’s view that fixed and common costs refer to fixed 

and common expenses and it is the Commission further view that the embedded 

cost differential as annualized capital costs are not included in Phase II studies.  

 

13. In paragraph 17 of  Decision CRTC 2007-43 the Commission states as follows: 
“17. In this respect, the fixed common costs for both tax-paying and tax-exempt SILEC’s 

include both capital and expense-related costs. The Commission notes that for the tax-

paying company SILECs, there is a an income tax impact on fixed  common capital costs 

that increases these costs, while there is no such income tax impact for tax-exempt 

SILECs.  In addition, the Commission considers that while tax-paying SILECs will incur 

additional expenses related to income tax activities, such as report preparation, filing and 

auditing, the tax-exempt SILECs will not.  Based on the foregoing analysis, the 

Commission considers that the fixed common costs for tax-paying SILECs are higher 

than those of tax-exempt SILECs, all other things being equal.” 

 

3. FAILS TO ADDRESS CAPTS’s ARGUMENTS 
 

14. CAPTS has stated in their many presentations to the Commission that there should 

be different subsidy levels between the tax-paying and the tax-exempt SILECs. This 

has not and never has been a contentious point with CAPTS. All CAPTS’s requests 

and submissions focused on the calculation itself. 

 

15.  CAPTS’s revised review and vary only addressed the impact of income tax applied 

to the mark-up as applied by the Commission in their calculations. CAPTS stated 

the following at paragraph 7: 
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“7. CAPTS accordingly submits that there are grounds on which there is substantial 

doubt as to the correctness of Decision 2001-756, as confirmed by Decision 2006-14, 

with respect to the calculation of the tax-exempt subsidy.  CAPTS contends that the 

Commission incorrectly calculated the effect of income tax costs on the tax-exempt 

subsidy calculation by failing to consider the fact that the 15% mark-up used in the 

calculation of the subsidy for tax-paying companies is restricted to making a contribution 

to the recovery of fixed and common expenses of the tax-paying company and 

accordingly would not be impacted by a company’s tax paying status.” 

 

16. In its analysis and summation in Paragraph 17 of Decision 2007-43 the Commission 

clearly ignores the CAPTS position and argument.  The Commission stated the 

ground rules upon which the calculations were done but chose to ignore them and 

referred to a Phase II cost when one is clearly not needed.  The only change 

needed is the following of the guidelines that have been established by the 

Commission, and calculate accordingly. 

 

4. New Expenses Introduced  
 
17.  The Commission also introduces in paragraph 17 of Decision 2007-43 the matter of 

additional costs by way of report preparation, filing, and auditing for tax-paying 

companies.  

 

18.  CAPTS is aware that the tax-paying companies do have to file income tax returns 

but most of it is done in-house and does not add additional expense. Even if an 

auditor was to prepare the returns, the costs are minimal as applied to this situation.  

CAPTS confirmed with their auditors that a standard charge for a SILEC would be in 

the range of $2,000 spread over various business segments for income tax 

preparation and filing. The report writing referred to is more onerous on the 

Municipality owned operations as they have more than one level to report to.  The 

auditor is required to attend the board meetings and review the final statements. As 

for auditing, all the municipalities are required to be audited and information made 

available to the public under the Municipalities Act and the Freedom of Information 
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Act. The Commission’s statement does not supersede the CRTC requirements for 

additional audits for Central Fund Administrator which very few Tax-paying SILECs 

are required to submit.  One could reasonably argue that the Tax-exempt SILECS 

reporting burden is actually more rigorous.  

 

19. CAPTS considers this introduction of new expenses as a moot point and as a mere 

grasp by the Commission at trying to establish a reason for not addressing the issue 

and position presented by CAPTS. 

 

 

5. CAPTS Position 
 
20. CAPTS feels the assertion in Decision CRTC 2007-43 at paragraph 17 is false. The 

Commission states at paragraph 17 that for the tax-paying SILECs, there is an 

income tax impact on fixed common capital costs that increases these costs. They 

state there is no such income tax impact for tax-exempt SILECs. This point was 

specifically addressed in the Review & Vary application, yet the Commission 

chooses not to address the argument presented. 

 

21. CAPTS, in its revised Review & Vary Application at paragraph 8 stated the 

following: 
 “8. CAPTS therefore submits that the fair and equitable method to calculate the subsidy 

amount for tax-exempt companies is to first calculate the subsidy amount for the tax-

paying companies and then subsequently remove the tax component of the tax–paying 

companies’ subsidy to establish the tax-exempt companies’ subsidy amount. In this way, 

the contribution to fixed and common expenses for the tax-exempt companies is identical 

to that amount calculated for the tax-paying companies, as it should be.”  

 

22. CAPTS submitted a revised calculation as an example, providing the variance as 

determinable from the information available.  The example clearly demonstrated to 

the Commission the impact and the difference in the calculation.  The Commission 



 

 8 

clearly chose to ignore this calculation and not explain or substantiate the difference 

in the mark-up of tax effect on margin. 

 

23. The issue CAPTS presented has been ignored and continues to be ignored. 

 

7. Relief Requested 
 

24. CAPTS and TBayTel request that the Governor in Council immediately rescind 

Decision 2007-43. 

 

 

25. CAPTS and TBayTel respectfully request that the Governor in Council direct the 

Commission to vary paragraph 99 of Decision 2001-756 and paragraph 115 of 

Decision 2006-14 to include $ 9.97 as the subsidy amount for Band E and to 

correctly calculate the subsidy amounts for the Bands F and G so as to reflect the 

subsidy calculation method detailed in CAPTS’s revised Review and Vary 

Application and the input data used by the Commission in its subsidy calculation in 

Decision 2001-756. 

 

26. Further, CAPTS and TBayTel specifically request the Governor in Council direct the 

Commission to have the Central Fund Administrator (CFA) compensate the tax-

exempt companies the differential in the subsidy from the date of Telecom Decision 

CRTC 2001-756 for the variance in the calculation.   

 

27. CAPTS and TBayTel specifically request the Governor in Council direct the 

Commission to have the CFA use the corrected rates in the calculation of future 

payments of the high cost serving area subsidy. 

 

 

 

            End of Document  


