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1.0 INTRODUCTION 
 

1. Further to Canada Gazette Notice No. DGTP-001-08,1 Bell Aliant Regional 

Communications, Limited Partnership (Bell Aliant) and Bell Canada (collectively, the 

Companies) hereby provide their comments on the Petition to the Governor in Council, dated 

16 April 2008, submitted by TELUS Communications Company (hereafter referred to as TELUS 

and the TELUS Petition) in respect of Telecom Decision CRTC 2008-1, Use of deferral account 

funds to improve access to telecommunications services for persons with disabilities and to 

expand broadband services to rural and remote communities, 17 January 2008 

(Decision 2008-1, or the Decision). 
 

2. As set out in greater detail below, as it pertains to the Companies, the TELUS Petition 

concerns a balance of approximately $152 million that remains in Bell Canada's deferral 

account.2  That $152 million balance is the amount remaining after taking into account the 

estimated funds required to implement CRTC-approved accessibility initiatives, and to expand 

broadband services to the communities the CRTC approved for inclusion in Bell Canada's 

deferral account-funded broadband expansion program.  The central theme that will emerge in 

these comments is that the public interest lies overwhelmingly in favour of the review, rescission 

and variation of Decision 2008-1 as proposed by TELUS.  Rescinding and reviewing 

Decision 2008-1 will require the CRTC to allow the Companies (and indeed all other incumbent 

local exchange carriers (ILECs) that have funds remaining in their deferral accounts) to propose 

additional communities in rural and remote areas within their serving territories for inclusion in 

the deferral account-funded broadband expansion programs.  Furthermore, the proposed 

variance of Decision 2008-1 is far more consistent with the public interest than the status quo 

under Decision 2008-1, which would effectively result in the Companies issuing rebates to Bell 

Canada's and Bell Aliant's approximately 4.8 million residential local service subscribers in 

Ontario and Québec, mostly residing in urban areas, in the rather modest amount of 

approximately $31 in total per subscriber.  The use of remaining deferral account funds for the 

expansion of broadband services to additional qualifying communities in the Companies' 

Ontario and Québec serving territories will result in significant and ongoing long-term economic 

and social benefits to citizens and businesses in those communities.  In contrast, the benefit of 

a modest rebate to residential local service subscribers is uncertain and certainly much shorter-

lived in its impact. 
 

                                                 
1  See Canada Gazette, Part I, 7 June 2008, page 1759, Petitions to the Governor in Council to Vary Telecom 

Decision CRTC 2008-1. 
2  A brief explanation of the origin and purpose of the deferral account is provided below in section 2.0. 
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3. Specifically, the TELUS Petition requests that the Governor in Council provide the 

following relief:3 

 
(i) Rescind paragraphs 113 and 114 of Decision 2008-1 which prevent the 

use of remaining deferral account funds for broadband expansion to 
additional communities; and 

(ii) Vary Decision 2008-1 so as to allow the ILECs to file additional proposals 
to use all of the available remaining deferral account funds for the 
purpose of funding broadband extension in their respective serving 
territories where it would be otherwise uneconomic to do so.4 

 

4. The specific directives at issue in the Petition (hereafter referred to as the Directives), 

namely paragraphs 113 and 114 of Decision 2008-1, are reproduced below: 

 
113. The CRTC notes that its determinations in Telecom Decision 2007-50 

and this Decision will improve access to telecommunications services for 
people with disabilities and bring the benefits of broadband services to 
hundreds of rural and remote communities.  Consistent with Telecom 
Decision 2006-9, the Commission is of the view that any balance 
remaining in the deferral accounts should be rebated to consumers. 

 
114. In light of the above, the Commission denies the request of Bell Canada 

and TCC5 to allow additional process for the submission of new 
communities.  Bell Canada (on behalf of itself and Bell Aliant for their 
Ontario and Québec territories), MTS Allstream, and TCC are directed to 
file, by 25 March 2008, proposals to rebate the funds remaining in their 
deferral accounts to their residential subscribers in non-high-cost serving 
areas of record as of the date of this Decision. 

 

5. In short, through the Directives, the CRTC effectively cut short ILEC plans to use the 

maximum allowable amounts of their deferral account funds for broadband expansion to 

additional communities beyond those approved in Decision 2008-1 and earlier, in July 2007, in 

Telecom Decision CRTC 2007-50 (Decision 2007-50, as amended by Decision 2007-50-1)6.  

The CRTC's decision, which is inconsistent with the CRTC's original determinations in 

 
3  TELUS Petition, paragraph 31. 
4  With the exception of funds that have been ordered to be set aside for the funding of initiatives to improve access 

to telecommunications services for persons with disabilities as required in Telecom Decision CRTC 2006-9, 
Disposition of funds in the deferral accounts, 16 February 2006 (Decision 2006-9). 

5  TCC refers to TELUS Communications Company. 
6  In Telecom Decision CRTC 2007-50, Telecom Public Notice CRTC 2006-15 – Use of deferral account funds to 

expand broadband services to certain rural and remote communities, 6 July 2007, (Decision 2007-50, as 
amended by Decision 2007-50-1, on 27 July 2007), the CRTC approved the use of ILECs' deferral accounts 
funds for broadband expansion to a small number of communities that were part of ILECs' broadband expansion 
proposals where no alternative broadband service provider (ABSP) had indicated, on the record of the 
proceeding initiated by Telecom Public Notice CRTC 2006-15, that it currently provided or had firm plans to 
provide broadband services in the near future.  Nineteen communities were approved in the Companies' serving 
territories in Ontario and Québec, which was reduced to 16 through subsequent CRTC decisions.  In 
Decision 2008-1, the CRTC approved the inclusion of an additional 85 communities in Bell Canada's deferral 
account program, bringing the total number of approved communities to 102. 
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Decision 2006-9, as discussed in further detail below, will result in depriving thousands of 

Canadians in rural and remote communities, including many First Nations communities, the 

benefits of high-speed Internet access – communities that, in the absence of the deferral 

account-funded broadband expansion programs, would likely never be able to benefit from the 

availability of high quality, affordable broadband services. 

 

6. TELUS raises the following grounds in support of its request: 

 

a) the Directives contradict the CRTC's original determinations in Decision 2006-9,7 

b) the Directives are contrary to the Government of Canada's (and most provincial 

governments') public policy goal of providing broadband access to Canadians in rural 

and remote areas;8 and 

c) the Directives are contrary to the Government of Canada's Order Issuing a Direction to 

the CRTC on Implementing the Canadian Telecommunications Policy Objectives, Order 

in Council P.C. 2006-1534, issued 14 December 20069 (Policy Direction).10 

 

7. The Companies agree with the arguments put forth by TELUS in its Petition, and fully 

support the relief requested by TELUS.  The Companies' comments on the Petition are 

structured as follows: 

 

- In section 2.0, the Companies provide background information to briefly describe the 

events leading to the TELUS Petition. 

 

- In section 3.1, the Companies demonstrate why it is overwhelmingly in the public interest 

to allow ILECs to use any funds remaining in their respective deferral accounts, after 

taking into account the amount needed to implement the approved accessibility 

initiatives, for the purpose of expanding broadband services to additional qualifying 

unserved communities in rural and remote areas. 

 

- In section 3.2, the Companies demonstrate that the Directives are contrary to the 

CRTC's original determinations in Decision 2006-9, while in section 3.3, they show that 

the Directives are also contrary to the governments' public policy goal of providing 

 
7  TELUS Petition, paragraphs 14 to 16. 
8  Ibid, paragraphs 17 to 23. 
9  SOR/2006-355, 14 December 2006, Canada Gazette Part II, Vol. 140, No. 26, page 2344. 
10  Ibid, paragraphs 24 to 27. 
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broadband access to Canadians in rural and remote areas. 

 

- In section 3.4, the Companies provide three legal arguments which further support 

TELUS' requested review and rescission of the Directives. 

 

- A summary is provided in section 4.0. 

 

8. The key point that emerges is that the TELUS Petition provides the Cabinet with a 

unique and timely opportunity to ensure that the maximum allowable portion of the remaining 

funds in ILECs' deferral accounts can be used to expand broadband services to more 

Canadians in rural and remote areas, and thereby ameliorate the urban-rural "digital divide".  

Indeed, as discussed in this submission, even after the implementation of the approved deferral 

account-funded broadband programs, there will still exist a significant gap in broadband 

coverage within the affected ILECs' serving areas.  The public interest is better served if the 

Governor in Council grants the relief requested in the TELUS Petition and provides ILECs with a 

further opportunity to propose the use of the remaining funds in their respective deferral 

accounts to address this gap.  Such action would serve to advance long-standing policy goals 

related to making high quality, affordable broadband services available to rural and remote 

regions, including many First Nations communities, that do not currently have access to such 

services.  Political office-holders at all levels of government, of all parties have declared that 

they want broadband expansion in their communities and regions by means of the deferral 

account-funded programs. 

 

9. The Companies' comments can be summarized as follows: 

 

a) The TELUS Petition is correct and consistent with Canadian law, and therefore 

rescinding and varying Decision 2008-1 as proposed is warranted. 

 

b) The public interest is better served if ILECs are permitted to use the remaining deferral 

account funds for the purpose of expanding broadband services to additional rural and 

remote communities that do not have, and are not expected to have, access to such 

services in the near future.  Providing the ILECs with an additional opportunity to 

propose additional areas for inclusion in their deferral account-funded broadband 

expansion programs represents a unique opportunity to contribute to narrowing the 

"digital divide" in Canada.  This would enable more Canadians to realize the social and 
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economic benefits resulting from broadband connectivity than under the status quo.  

This point is clear from the comments of many federal, provincial, regional and municipal 

officials that supported the use of Bell Canada's deferral account funds for broadband 

expansion in the proceeding that led to Decision 2008-1, including the use of such funds 

in areas that were not included in Bell Canada's original proposal. 

 

c) The CRTC was aware that, in addition to the communities that it had approved for 

inclusion in ILECs' deferral account-funded broadband programs, there are many other 

rural and remote areas within the ILECs' serving areas which do not have access to 

broadband services, and which are not expected to have access to such services in the 

near future.  The CRTC was also aware that all of the ILECs that proposed to use 

deferral account funds for broadband expansion, including Bell Canada and TELUS, 

were prepared to propose additional communities, containing tens of thousands of 

potential customers, for inclusion in their respective deferral account-funded programs.  

By granting the relief sought in the TELUS Petition, the Companies and other ILECs will 

be able to propose additional communities that could benefit from such programs, 

consistent with the CRTC's original policy and national and provincial policy goals. 

 

d) In contrast to the significant long-term permanent benefits that will accrue to many 

additional residents and businesses in remote and rural areas from having access to 

broadband services if the TELUS Petition were granted, no significant long-term value 

will result from the CRTC's determination ordering ILECs to rebate funds remaining in 

their respective deferral accounts to their residential subscribers who are primarily 

located in urban areas. 

 

2.0 BACKGROUND 
 

10. The TELUS Petition concerns two Directives in Decision 2008-1 regarding the use of 

funds remaining in the ILECs' deferral accounts for the purpose of expanding broadband 

services to additional qualifying rural and remote communities.  As explained earlier, these 

Directives require ILECs to rebate any funds remaining in their respective deferral accounts 

after implementing the approved accessibility initiatives and broadband expansion programs, 

and prevent the ILECs from proposing any additional communities for inclusion in their deferral 

account-funded broadband expansion programs. 

 

11. The ILEC deferral accounts were created by a 2002 CRTC decision (i.e., the 2002 Price 
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Cap Decision)11 that established the price regulation regime that applied to ILECs over the four 

year period from 1 June 2002 to 31 May 2006.  That term was later extended for an additional 

year, which ended 31 May 2007. 

 

12. In its 2002 Price Cap Decision, the CRTC grouped different categories of regulated 

telecommunications services together in so-called "baskets" and applied a formula that set the 

maximum retail rate that ILECs could charge, on average, across the services contained in 

these baskets (i.e., the so-called "price cap").  In the case of some of these baskets, each year, 

the average rate for the services in the basket had to be reduced to a level that was at or below 

this cap.12  One group of services included ILECs' basic residential local telephone services in 

non-high-cost serving areas (i.e., mostly urban areas, hereinafter referred to as non-HCSAs).13  

However, the CRTC was concerned that the requirement that ILECs reduce their residential 

local telephone service rates in non-HCSAs would harm competition in the local 

telecommunications market.  As a result, rather than requiring ILECs to reduce these rates via 

the application of the price cap formula, the CRTC ordered the ILECs to establish a deferral 

account and to assign an amount equal to the revenue reduction that would otherwise have 

been required under the application of that formula to this account each year.  In the same 

decision, the CRTC stated that it would determine how to deal with the accumulated funds in 

this account at a later date.  It did so in a proceeding announced in 2004.14 

 

13. In early 2006, after assessing proposals from ILECs, other telecommunications service 

providers and other parties on how to clear the amounts in ILEC deferral accounts as of 

31 May 2006, the CRTC issued Decision 2006-9, in which it issued its policy on how the ILECs 

should dispose of those funds. 

 

 
11  Telecom Decision CRTC 2002-34, Regulatory framework for second price cap period, 30 May 2002 (the 2002 

Price Cap Decision). 
12  The pricing constraints applicable to capped services were identified in terms of a "price cap formula" that 

applied to the average price associated with regulated services that were placed in various baskets.  In certain 
cases, this formula required ILECs to reduce the prices of services within a given basket, on average, by the 
difference between the rate of inflation less a productivity offset of 3.5% each year, to the extent that inflation 
was less than 3.5%. 

13  Specifically, non-HCSAs represent serving areas in urban centres and surrounding areas.  For rating purposes, 
these areas are classified to fall within one of four Rate Bands, namely Rate Bands A, B, C or D, depending on 
the size of the area in terms of the total number of Network Access Services (NAS), or customer lines, population 
density and cost characteristics.  For example, in Bell Canada's serving area, Rate Band A contains nine wire 
centres located in Montréal, Toronto and Ottawa and, in terms of NAS counts, Rate Band B consists of wire 
centres with 150,000 or more total NAS, excluding wire centres in Rate Band A; Rate Band C consists of wire 
centres with more than 10,000 and less than 150,000 total NAS; while Rate Band D contains wire centres with 
more than 1,500 and less than 10,000 total NAS. 

14  Telecom Public Notice CRTC 2004-1, Review and disposition of deferral accounts for the second price cap 
period, 24 March 2004. 
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14. Specifically, in Decision 2006-9, the CRTC directed ILECs to allocate a minimum of five 

percent (5%) of the accumulated balance in their respective deferral accounts to initiatives that 

would improve accessibility to telecommunications services for persons with disabilities 

(accessibility initiatives).  The CRTC also determined that the remaining amounts in ILECs' 

deferral accounts had to be rebated to residential local subscribers in non-HCSAs.15  However, 

the CRTC provided ILECs with the option of using some, or all, of those remaining amounts for 

the expansion of broadband services to rural and remote communities in their respective 

serving territories (broadband expansion), which met the CRTC-defined eligibility criteria set out 

in the Decision.16 

 

15. What is crucial for the present purposes is the CRTC's express policy (at paragraphs 

115 and 116 of Decision 2006-9), that the deferral account funds could be spent on broadband 

expansion projects, rather than be rebated, if the ILECs chose the former course of action: 

 
The Commission considers that initiatives to expand broadband services and to 
improve accessibility to telecommunications services for persons with disabilities 
will provide longer-term and more permanent benefits than a one-time rebate. 
 
Accordingly, the Commission concludes that each ILEC should, to the greatest 
extent possible, use funds in their deferral accounts for initiatives to expand 
broadband services to rural and remote communities and to improve accessibility 
to telecommunications services for persons with disabilities.  The Commission 
also concludes that should any accumulated balance remain in the ILEC's 
deferral account after these initiatives have been approved by the Commission, 
this amount will be rebated to the ILEC's residential local subscribers in non-
HCSAs. (emphasis added) 

 

16. In Decision 2006-9, the CRTC estimated the total accumulated balance in all ILECs' 

deferral accounts to be $652.7 million, as of 31 May 2006 ($480.5 million in the case of Bell 

Canada).17 

 

17. Consistent with the expressed CRTC policy in Decision 2006-9, Bell Canada, TELUS 

and MTS Allstream Inc. (MTS Allstream) each submitted proposals to the CRTC in September 

2006 to use 5% of the funds in their respective deferral accounts to implement accessibility 

                                                 
15  Decision 2006-9, paragraph 116. 
16  See, for example, Decision 2006-9, paragraphs 197 and 198.  The CRTC-defined eligibility criteria specified that 

the communities selected for inclusion in ILEC deferral account-funded programs would consist of communities 
that are located in rural and remote areas where broadband service is not available from any service provider 
and is not part of any service provider's existing commitments or planned roll-out.  In addition, communities that 
had received funding, or had been approved for funding, from any government broadband expansion programs, 
were not eligible for the program. 

17  Decision 2006-9, paragraph 260. 
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initiatives.  Significantly, each of these ILECs proposed to allocate all of the remaining amount in 

their deferral accounts, namely 95% of the balance in those accounts, to expanding broadband 

services to qualifying communities, rather than providing subscriber rebates.  Other ILECs with 

smaller positive deferral account balances, namely Saskatchewan Telecommunications and 

Aliant Telecom Inc. (Aliant)18, proposed to use all of the funds in their respective deferral 

accounts for accessibility initiatives. 

 

18. The CRTC considered these proposals, along with submissions by alternate broadband 

service providers (ABSPs) and other parties that addressed the ILECs' proposals, in the 

proceeding initiated by Telecom Public Notice CRTC 2006-15, Review of proposals to dispose 

of the funds accumulated in deferral accounts, 30 November 2006 (PN 2006-15). 

 

19. In July 2007, the CRTC issued Decision 2007-50 approving the use of a portion of the 

ILECs' deferral account funds for broadband expansion to a small number of communities that 

were part of ILECs' broadband expansion proposals.  The CRTC stated that it would rule on the 

additional communities that the ILECs proposed to include in their deferral account-funded 

programs later. 

 

20. On 17 January 2008, the CRTC rendered its determinations on the ILEC proposals in 

Decision 2008-1.  In that Decision, the CRTC approved each of the ILECs' proposed 

accessibility initiatives.  With regards to the broadband expansion proposals put forth by Bell 

Canada, TELUS and MTS Allstream, the CRTC approved the use of deferral account funds for 

the expansion of broadband to some but not all of the communities included in these proposals 

(i.e., those that, on the basis of ABSPs' submissions, the CRTC found to meet the eligibility 

criteria).  The CRTC directed ILECs to file their broadband roll-out plans for the approved 

communities, along with estimates of the cost and deferral account funds that would be required 

to implement the approved programs, by 17 March 2008.19  The CRTC directed the ILECs to 

rebate any funds remaining in their deferral accounts to residential subscribers in the non-

HCSAs portions of their serving territories, and to file rebate proposals by 25 March 2008.  In 

                                                 
18  At the time Decision 2006-9 was issued, Aliant consisted of the four incumbent telephone companies serving the 

Atlantic provinces.  With the creation of Bell Aliant Regional Communications, Limited Partnership (Bell Aliant) on 
10 July 2006, Bell Canada's wireline operations in certain portions of Ontario and Québec have been combined 
with the wireline operations of the former Aliant in the Atlantic provinces.  As such, some of the areas that were 
within Bell Canada's operating territory prior to 10 July 2006 are now part of the serving territory of Bell Aliant. 

19  Decision 2008-1 (including this direction) is stayed (except as it relates to accessibility initiatives) under a 
23 April 2008 Order of Madame Justice Sharlow of the Federal Court of Appeal pending a decision of the 
Supreme Court of Canada in respect of three separate applications for leave to appeal by Bell Canada, TELUS 
and the Consumers Association of Canada and the National Anti-Poverty Organization in respect of a 
7 March 2008 decision of the Federal Court of Appeal (2008 F.C.A. 91) denying appeals of Decision 2006-9. 
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addition, the CRTC denied Bell Canada's and TELUS' request for an additional process that 

would allow ILECs to propose additional communities for inclusion in their deferral account-

funded broadband expansion programs, should funds remain in their respective deferral 

accounts after accounting for the amounts needed to implement the accessibility initiatives and 

broadband expansion programs approved in Decision 2008-1.  This is in stark contrast to the 

CRTC's earlier determination that ILECs would indeed have the opportunity to propose the use 

of such funds for broadband expansion rather than rebates, if they so chose. 

 

3.0 THE COMPANIES' COMMENTS 
 

3.1 The Public Interest is Better Served if Remaining Deferral Account Funds are 
Allowed to be Used for Additional Broadband Expansion 

 

21. By providing ILECs with the opportunity to propose the use of the deferral account funds 

for the purposes of broadband expansion rather than customer rebates in Decision 2006-9, the 

CRTC recognized the significant benefits that broadband expansion would provide to unserved 

remote and rural communities where broadband access would not otherwise become available.  

Specifically, the CRTC noted that broadband would: 

 

- enhance the social and economic development of these communities, 

- be an effective way to reduce the disparity that exists between urban and most rural and 

remote communities, 

- promote community development by providing access to the same services and 

products for all subscribers, and 

- allow considerable benefits to accrue to subscribers, such as expanding Canadians' 

capacity to access, create, communicate, and share information, knowledge, and 

entertainment as well as improve access to health care, education, and electronic 

services, and the potential for enriched relationships between individuals and among 

communities.20 

 

22. In contrast, with respect to rebates, the CRTC expressed its concerns about the 

complexity of administering such rebates by stating: 

 
However, the Commission has concerns with respect to the implementation of 
any rebates and the potential inter-generational inequity issues associated with 
the disposition of the funds in the deferral accounts.  The Commission considers 

                                                 
20  Decision 2006-9, paragraphs 76 to 78. 
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that it would be overly complex and not cost-effective to try to estimate a rebate 
amount proportionate to the amount contributed by an individual subscriber to the 
deferral accounts.  The Commission also considers that the cost of attempting to 
locate those residential subscribers who were customers during the current price 
cap period but are no longer customers would likely outweigh any benefits that 
might be derived from such an exercise.21 (emphasis added) 

 

23. The CRTC also indicated that deferral account funds spent on accessibility initiatives 

and broadband expansion would provide long-term and more permanent benefits than a rebate.  

The Companies fully agree with these determinations and provide further support demonstrating 

why it is overwhelmingly in the public interest to use the remaining deferral account funds for 

additional broadband expansion and, in this context, to provide the ILECs with an additional 

opportunity to propose additional areas for inclusion in their deferral account-funded broadband 

expansion programs. 

 

3.1.1 Rural and Remote Communities where Broadband Services are and will Remain 
Uneconomic to Provide Should Not Be Denied the Benefits of Broadband 
Connectivity 

 

24. The importance of expanding broadband connectivity to all communities in Canada, 

including rural and remote areas, is a long-standing public policy goal.  While the availability of 

broadband services continues to evolve, thereby reaching increasingly more Canadians, 

providing services in rural and remote areas of Canada continues to remain a challenge.  In its 

2008 Communications Monitoring Report, the CRTC reported that, by the end of 2007, 

approximately 93% of Canadian households had access to broadband services.22  However, 

while broadband services are available to virtually all Canadian households in urban areas, the 

equivalent figure was only 81% in rural communities in Canada.23  It is also noteworthy that, in 

an earlier report, the CRTC estimated that 36% of communities in Canada will still not have 

access to broadband services at the end of 2008.24 

 

25. In establishing the Telecommunications Policy Review (TPR) in 2005, one of the key 

                                                 
21  Decision 2006-9, paragraph 114. 
22  CRTC 2008 Communications Monitoring Report, July 2008, page 207.  This figure excludes the availability of 

broadband services via satellite technology.  A copy of this report is available at: 
 http://www.crtc.gc.ca/eng/publications/reports/PolicyMonitoring/2008/cmr2008.pdf 
23  Ibid, page 207.  The CRTC noted that the methodology used to identify broadband availability in rural areas may 

result in an overstatement of availability of broadband service in these areas, since communities are taken to be 
served if service is reported within them. 

24  CRTC Telecommunications Monitoring Report, Status of Competition in Canadian Telecommunications Markets 
Deployment/Accessibility of Advanced Telecommunications Infrastructure and Services, July 2007 (and 
associated Update to CRTC Telecommunications Monitoring Report, 24 September 2007), Appendix 5, page 10.  
A copy of this report is available at: 

 http://www.crtc.gc.ca/Eng/publications/reports/PolicyMonitoring/2007/tmr2007.pdf. 
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matters which the Minister of Industry requested the TPR Panel (or the Panel) to report on was 

recommendations that would help ensure that all Canadians have access to modern 

telecommunications services, including access to high-speed networks: 

 
A key objective of Canada's telecommunication policy is the provision of reliable 
and affordable telecommunications for Canadians in all parts of the country, and 
in all sectors of the economy.  Great success has been achieved in providing 
basic telephone service thanks in large part to internally generated cross 
subsidies.  However, the increasingly competitive nature of the industry 
substantially limits the ability to cross subsidize.  At the same time, consumer 
expectations have grown.  Access beyond traditional voice services to advanced 
telecommunications connectivity and high-speed networks is now expected.  
Challenges remain, not only in closing the existing service and accessibility gaps, 
but also in ensuring Canada keeps pace with ever-changing technology and 
consumer demand.  The panel is asked to recommend mechanisms that will 
ensure that all Canadians continue to have an appropriate level of access to 
modern telecommunications services. 25

 

26. The Panel's March 2006 Final Report26 reaffirmed that "[u]biquitous broadband 

availability is a desirable national policy objective in terms of both economic and social policy"27 

and called on the federal government to renew its commitment to ubiquitous broadband access: 

 
[g]iven the increasing importance of broadband access for full participation in the 
21st century society, the Panel believes the federal government should reaffirm 
its commitment to maintaining Canada's global broadband leadership and to 
ensuring that broadband access is available everywhere in the country.28

 

27. With regards to the challenges of providing ubiquitous broadband deployment, the Panel 

noted:29 

 
[Our] study finds that there is not a viable business case in all areas and that, 
without some form of government intervention, a significant number of Canadians 
will remain without broadband access.  The study concludes that after taking into 
account the maximum likely level of "sustainable" private sector investment, 
approximately 1.5 million people – about 5 percent of the Canada's population – 
will remain unserved. 

 

and also stressed the critical importance of expanding broadband access in rural and remote 

areas: 

 

                                                 
25  http://www.telecomreview.ca/epic/site/tprp-gecrt.nsf/en/h_rx00096e.html. 
26  TPR Panel Final Report, 22 March 2006.  This report is accessible at:  

http://www.telecomreview.ca/epic/site/tprp-gecrt.nsf/en/Home. 
27  TPR Panel Final Report, page 8-10. 
28  TPR Panel Final Report, page 8-5. 
29  TPR Panel Final Report, page 8-8. 
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Access to broadband is becoming a prerequisite for sharing in the economic and 
social benefits of a broad array of new ICT services and applications in the 
private and public sectors.  This is the case in rural and remote areas of our 
country, just as it is in the more urban areas of southern Canada.30  

 

28. The Panel concluded that market forces alone cannot be relied upon to make ubiquitous 

and affordable broadband available in all areas of Canada by 2010.31  It recommended that 

every effort should be made to ensure that, by 2010, the levels of broadband service 

penetration in Canada be ubiquitous and comparable to those currently associated with wireline 

and wireless voice services, which are available to more than 99% and almost 98% of Canadian 

households, respectively.32  Specifically, in Recommendation 8-1, the Panel noted that:33 
 

As a key part of its national ICT strategy, the federal government should: 
 
a) ensure that Canada remains a global leader in the deployment of 

broadband networks, and 
b) immediately commence a program to ensure that affordable and reliable 

broadband services are available in all regions of Canada, including 
urban, rural and remote areas, by 2010 at the latest. 

 

29. The significant benefits of broadband access are well-recognized and have been 

documented in a number of other studies.  For example, in a recent study, Dr. Debra J. Aron of 

LECG, a well-respected expert on issues relating to advanced telecommunications, notes that: 
 

…[I]nvestment in advanced broadband infrastructure improves social welfare and 
economic prosperity by increasing the availability, quality, and efficiency of a 
myriad of services that are central to citizens' well-being, such as healthcare, 
education, information, business, entertainment, and government services, and 
by contributing to economic activity, innovation, job formation, and growth. 
 
The benefits of broadband infrastructure specifically have been documented in 
numerous studies that identify the effects of improved access to healthcare, 
education, government services, commerce, media, and entertainment.  Overall, 
information technology has been found to be responsible for most or all of the 
recent growth in labor productivity in the US and in several OECD countries.  
Investment in broadband infrastructure today is necessary to keep pace with the 
rest of the world and to enable the increasingly powerful networking and 
connectivity technologies that will be available in the future. 
 
It is therefore of utmost importance to the continued economic development of 
Canada and the welfare and prosperity of its citizens that investment in 
broadband infrastructure not be discouraged by regulatory policy.34

 
30 TPR Panel Final Report, page 8-4. 
31  TPR Panel Final Report, page 8-8. 
32  TPR Panel Final Report, page 8-6. 
33  TPR Panel Final Report, page 8-6. 
34  The Effect of Expanded Unbundling Obligations on Investment in Broadband Infrastructure and Economic 

Welfare in Canada, Dr. Debra J. Aron, 21 July 2008, provided in Appendix A to TELUS' 21 July 2008 comments 
on Cybersurf Corp.'s Part VII Application dated 19 June 2008. 
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30. Dr. Aron also indicates that broadband connectivity "…generates substantial economic 

value not just because of the direct benefits of connectivity to users, but from the additional 

services and opportunities that the infrastructure creates",35 and comments on the multiplier 

effect of broadband investment as follows: 

 
As more advanced infrastructure is available, it becomes economic to make 
investments in developing new innovations and services that can use the new 
infrastructure.  This generates even more benefits, as well as more opportunities 
to build on those innovations.  For example, greater availability of high-speed 
broadband networks makes electronic commerce more attractive to consumers, 
and also more attractive to merchants.36

 
The process of investment, innovation, and development building cumulatively on 
one another is known as the "multiplier" effect.37

 

31. South Dundas, Ontario was the subject of a 2003 study commissioned by the United 

Kingdom's Department of Trade and Industry that assessed the economic impacts of a fibre 

network built in the township between 2000 and 2001, which concluded that the "$1.3 million 

[investment] amounted to $21 million in increased GDP, 270 person years of employment, and 

$8 million in increased tax revenues."38  Examples of other case studies that addressed the 

significant benefits that the expansion of broadband services has brought to specific 

communities, such as Tillsonburg, a town of 15,000 in Oxford County in southwestern Ontario, 

are also posted by Industry Canada on its website.39 

 

32. In addition, in the evaluation of Industry Canada's Broadband for Rural and Northern 

Develop Pilot (BRAND) Program40 that was prepared for the department, Hickling Arthur Low 

comments on the experiences of the 896 communities, including 142 First Nations communities, 

where broadband infrastructure was deployed as a result of the BRAND Program, as at 

February 2006.  This evaluation unequivocally demonstrates the significant benefits of 

broadband access to all sectors: 

 
Virtually all of the users and project representatives consulted by the study 

 
35  Ibid, page 12. 
36  Ibid, page 12. 
37  Ibid, page 13. 
38  Ibid, page 13. 
39  http://smartcommunities.ic.gc.ca/pub/program/case_studies/index.html. 
40  Formative Evaluation of the Broadband for Rural & Northern Development Pilot – Final Report, prepared for 

Industry Canada by Hickling Arthur Low Corporation, dated July 2006, tabled and approved by DAEC 
23 April 2007.  This report, hereafter referred to as the "2006 BRAND Pilot Program Evaluation", is accessible 
at: http://www.ic.gc.ca/epic/site/ic1.nsf/vwapj/BroadbandFinalReport.pdf. 
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indicated that the overall impact of broadband on their community has been 
"positive" or "very positive". 
 
The benefits of broadband cover all sectors: 
 
- Economic: broadband networks help build a 21st century economy by 

innovating and creating new jobs in every economic sector, by providing 
opportunities for skills development, and by achieving environmentally-
friendly sustainable development. 

 
- Business: existing businesses deciding to remain in the community and/or 

expanding their operations, new businesses locating in the community. 
 
- Government: being able to access and download information on government 

programs and services, completing and filing forms online. 
 

- Health: particularly the avoided time and cost of traveling for medical 
consultations and/or follow-up, having broadband helps to retain health 
professionals in the community, without broadband health professionals are 
less likely to locate in the community. 

 
- Education: particularly distance education, conducting research over the 

Internet, youth being able to stay at home and in their community to complete 
high school, completing college/university courses/ degrees and/or taking job 
skills training from their community as opposed to living away from home. 

 
- Social: community access and removing the sense of isolation, being able to 

keep in touch with family and friends, for young people (the "myspace" 
generation41) being able to socialize with their peers in virtual community 
centres.42 

 

33. The report notes that while the BRAND Program "addressed a need that would most 

likely not have been provided if left to market forces"43, namely bringing broadband connectivity 

to nearly 900 rural and remote communities across Canada, there is still much work to be done 

in terms of further expanding broadband to areas where broadband services are simply not 

economic to provide.  In this respect, the report notes that as of February 2006, "an estimated 

2,000 communities still do not have access to broadband"44, and concludes that, 

 
Market forces alone will not extend the benefits of broadband access to some 
communities. …. These communities risk falling behind their urban counterparts 
in their ability to harness the potential of broadband, and in doing so, take full 
advantage of the economic and social opportunities these powerful networks 
have to offer.45 (emphasis added) 

                                                 
41  The MySpace Generation: They Live Online, They Buy Online, They Play Online, Their Power Is Growing, Jessi 

Hempel, Business Week, 12 December 2005, pp. 86-96. 
42  2006 BRAND Pilot Program Evaluation, Executive Summary, page vii. 
43  2006 BRAND Pilot Program Evaluation, page 57. 
44  2006 BRAND Pilot Program Evaluation, page 57. 
45  2006 BRAND Pilot Program Evaluation, Executive Summary, page i. 
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and, therefore, 

 
… consideration [should] be given to extending access to broadband services to 
a greater number of Canadian communities.46

 

34. Over the past several years, in addition to the BRAND Program, a number of other 

federal and provincial government programs have addressed, or continue to address, the 

expansion of broadband connectivity to underserved and/or unserved regions of Canada.47  

While these programs have contributed to increasing the availability of broadband, significant 

gaps in broadband coverage still remain. 

 

35. It is also noteworthy that despite the expansion in broadband connectivity, Canada 

continues its decline in the rankings on the global broadband stage.  In terms of broadband 

penetration rate per 100 inhabitants, in December 2003 Canada was second among the 30 

member countries of the Organization for Economic Co-operation and Development (OECD).  In 

June 2005, Canada's rank had fallen to sixth place, and by December 2007, with a broadband 

penetration rate of 26.6%, it had further slipped to tenth place.48 

 

36. The importance of taking every opportunity available to expand broadband connectivity 

to additional regions, communities, citizens and businesses in Canada should not be 

underestimated or overlooked.49  Indeed, it is undeniable that any program that further enables 

the expansion of broadband services to communities that do not have access, and will not have 

 
46  2006 BRAND Pilot Program Evaluation, page 57. 
47  These include the National Satellite Initiative (NSI), various programs administered by Ontario's FedNor, Connect 

Ontario:  Broadband Regional Access (COBRA), Villages branchés du Québec, Alberta SuperNet, NetworkBC, 
Saskatchewan's CommunityNet, Smart Labrador Network, and Connect NWT. 

48  For the most recent broadband-related statistics gathered by the OECD, see the OECD Broadband Portal, 
section 1d), accessible at: 

 http://www.oecd.org/document/54/0,3343,en_2649_34225_38690102_1_1_1_1,00.html. 
49  In a 2006 article in The Washington Monthly, entitled Let There Be Wi-Fi -- Broadband is the electricity of the 

21st century -- and much of America is being left in the dark, Robert McChesney and John Podesta aptly 
describe broadband as "a technology that, in terms of powering economies, could be the 21st century equivalent 
of electricity", and stress the critical importance of broadband to economic, personal and public life: 
 

Most people know broadband as an alternative to their old, slow dial-up Internet connection.  These 
high-capacity data networks made of fiber-optic cables provide a constant, unbroken connection to the 
Internet.  But broadband is about much more than checking your email or browsing on EBay.  In the 
near future, telephone, television, radio and the web all will be delivered to your home via a single 
broadband connection.  In the not-so-distant-future, broadband will be an indispensable part of 
economic, personal, and public life.  Those countries that achieve universal broadband are going to 
hold significant advantages over those who don't. (emphasis added) 

 
A copy of this article is available in the January/February 2006 issue of The Washington Monthly, accessible at:  
http://www.washingtonmonthly.com/features/2006/0601.podesta.html. 

 



- 16 - 
 

access to such services, in the absence of such programs, merits serious consideration.  This 

applies to the ILEC deferral account-funded programs, which are at issue here.  The Companies 

submit that the Directives in the CRTC's Decision 2008-1 work against the goal of expanding 

broadband access in Canada, and if not rescinded and varied, would prevent the ILECs with 

deferral account funds from being able to contribute to the achievement of this goal.  Approval 

of the use of the remaining funds in ILEC deferral accounts for broadband expansion to 

additional unserved communities provides an ideal opportunity to help bridge the "digital divide" 

that continues to exist in Canada, and contribute to the economic and social well-being of many 

rural and remote communities. 

 

3.1.2 Rural Communities Support the Use of Deferral Account Funds for Broadband 
Expansion

 

37. Bell Canada's proposal to use deferral account funds for the expansion of broadband to 

unserved communities in the Companies' serving territories in Ontario and Québec has 

generated extensive support, including support from political office-holders of all parties, at all 

levels of government, namely: 

 

i) federal Members of Parliament (MPs); 50 

ii) Members of Provincial Parliament (MPPs) in Ontario and Members of the National 

Assembly (MNAs) in Québec51; and  

iii) officials in municipalities which contain unserved communities.52 

 

38. A general theme in many of these supporting letters is that access to broadband facilities 

comparable to those available in urban centres (in terms of speed and price) is essential to the 

continued social and economic growth of those communities. 

 

39. Several municipalities that were not included in Bell Canada's initial broadband 

                                                 
50  Federal political office-holders who wrote to the CRTC in support of Bell Canada's proposal to use deferral 

account funds for broadband expansion from the province of Ontario include:  Dave MacKenzie (MP for Oxford), 
Raymond Bonin (MP for Nickel Belt), Ken Boshcoff (MP for Thunder Bay – Rainy River); and, from the province 
of Québec include:  Christian Ouellet (MP for Brome – Missisquoi), Pierre Paquette (MP for Joliette), Paul Crête 
(MP for Montmagny – L'Islet – Kamouraska – Rivière-du-Loup), Louise Thibault (MP for Rimouski-Neigette – 
Témiscouata – Les Basques), and Jean-Yves Laforest (MP for Saint-Maurice – Champlain). 

51  Provincial political office-holders who wrote to the CRTC in support of Bell Canada's proposal from the province 
of Ontario include Bill Murdoch (MPP for Bruce – Grey – Owen Sound), Carol Mitchell (MPP for Huron – Bruce), 
Robert Runciman (MPP for Leeds – Grenville), Shelley Martel (former MPP for Nickel Belt), and John Yakabuski 
(MPP for Renfrew – Nipissing – Pembroke); and, from the province of Québec include Pascal Beaupré (MNA for 
Joliette), Jacques Côté (MNA for Dubuc), and Sylvie Roy (MNA for Lotbinière). 

52  Mayors and/or officers from over 80 municipalities/towns in the provinces of Ontario and Québec, including Chief 
Esther Pitchenese of the Wabigoon Lake Ojibway Nation, filed letters of support with the CRTC. 
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expansion proposal also supported the program and expressed their keen interest to be added 

to future deferral account-funded broadband expansion proposals.  For example, Ville de 

Dégelis, in the Municipalité Régionale de Comte (MRC) de Témiscouata in Québec, sent the 

CRTC a copy of the following resolution which its council passed on 3 July 2007: 

 
"ATTENDU QUE certains secteurs de la M.R.C. ne sont pas desservis par l'Info-
Route à large bande; 
 
ATTENDU QUE Bell Canada propose d'utiliser les fonds des comptes de report 
pour financier l'expansion des services à large bande; 
 
ATTENDU QU'il est essentiel d'avoir accès au service à large bande pour le 
développement social et économique de notre région; 
 
Il est proposé par M. Yves Lebel, appuyé par M. Denis Clermont et résolu 
d'appuyer Bell Canada dans sa démarche du service à large bande dans notre 
région.  ADOPTÉE À L'UNANIMITÉ"  

 

40. Similar resolutions were filed with the CRTC by other Québec municipalities, including 

Rivière-Bleue, St-Eusèbe, St-Jean-de-Dieu, Saint-Zénon, St-Honoré-de-Témiscouata and the 

MRC des Basques.  In its letter of support for Bell Canada's broadband expansion program, the 

Municipalité de Rivière-Bleue included, among other attachments, a letter in which its Mayor 

urged the CRTC to help find a solution for citizens in an unserved sector, pointing out that 

Decision 2006-9 should facilitate this, as follows: 

 
Les membres de mon conseil et moi-même avons pris connaissance d'un extrait 
de la décision de télécom CRTC 2006 9 UTILIZATION DES FONDS DE 
COMPTES DE REPORT, pour faciliter et permettre une expansion et une plus 
grande accessibilité de la large bande (document en annexe «D») et nous 
croyons que le contenu de cette lettre et de votre décision de permettre une plus 
grande expansion et une plus grande accessibilité de la large bande, répond a 
cette demande de service Internet à haute vitesse. 
 
Dans l'attente d'une réponse favourable à notre demande, je vous prie 
d'accepter, Madame, l'expression de mes sentiments distingués. 

 

41. In total, 100 letters, representing 360 communities, expressing support for Bell Canada's 

proposal to use deferral account funds for the expansion of broadband services to unserved 

rural and remote communities were sent to the CRTC during the proceeding that led to 

Decision 2008-1.  These letters, which are identified in the Appendix,53 unequivocally confirm 

the following: 

 
53  Copies of the letters and associated documents are available on the CRTC's website at 

http://support.crtc.gc.ca/applicant/applicant.aspx?pn_ph_no=pt2006-15&lang=E. 
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- substantial popular support for broadband expansion from residents and businesses in 

areas where it would not otherwise be economically viable; and 

- the existence of many areas in Ontario and Québec, including First Nations 

communities, that do not have access to any broadband services, or comparable access 

to that offered in urban areas. 

 

42. Indeed, a lot of the areas that were addressed by these letters where broadband 

services are not economic to provide on a commercial basis could be considered for inclusion in 

Bell Canada's deferral account-funded broadband expansion program if the Governor in Council 

were to approve the relief sought in the TELUS Petition. 

 

3.2 The Directives are Contrary to the CRTC's Original Determinations in 
Decision 2006-9 

 

43. The Companies agree with TELUS that the Directives are contrary to the CRTC's 

original determinations in Decision 2006-9.  In that decision, the CRTC correctly determined that 

allowing ILECs to use their deferral account funds, to the maximum extent possible, to extend 

broadband services to qualifying rural and remote communities would positively impact these 

communities, allowing a variety of social, economic and other benefits to accrue to the residents 

and businesses located in these communities, and contribute to the reduction of the "digital 

divide" that still exists in Canada. 

 

44. However, less than two years after determining that using the available deferral account 

funds for broadband expansion, as opposed to rebates, was appropriate, the Directives deny 

the ILECs the opportunity to do so, in contradiction with that determination.  The Directives 

effectively undermine the objective of promoting "Canada's participation in the global 

information market and greater opportunities for Canadians to participate in the "new 

economy".54  Furthermore, the Directives represent an action that is completely contrary to the 

CRTC's conclusion in Decision 2006-9 that: "…enabling Canadians to have access to 

broadband services, wherever they live, is an important goal".55 

 

45. In summary, in light of the above, the Companies echo TELUS' comments in its Petition 

that the Directives contradict the CRTC's original determinations in Decision 2006-9. 

                                                 
54  Decision 2006-9, paragraph 73. 
55  Decision 2006-9, paragraph 80. 
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3.3 The Directives are Contrary to Governments' Public Policy Goal of Providing 
Broadband Access to Canadians in Rural and Remote Areas 

 

46. The Companies also agree with TELUS that the Directives are not in keeping with the 

Government of Canada's and most provincial governments' public policy goal of providing 

broadband access to Canadians in rural and remote areas where the provision of broadband is 

not economically viable on a commercial basis.  For the reasons set out below, rescission and 

variation of the Directives to provide ILECs with a further opportunity to propose additional areas 

for inclusion in their deferral account-funded broadband programs so as to fully expend the 

remaining funds in their deferral accounts on such programs is far more consistent with the 

telecommunications policy objectives than the consumer rebate which would result should the 

Directives be allowed to stand. 

 

47. As claimed by TELUS in its Petition56, the Directives fail to take into account the 

recommendations set out in the TPR Panel's 2006 Final Report which, as indicated earlier, 

noted that, 

 
Given the increasing importance of broadband access for full participation in 21st 
century society, the Panel believes the federal government should reaffirm its 
commitment to maintaining Canada's global broadband leadership and to 
ensuring the broadband access is available everywhere in the country"57

 

and, to this end, set out the following recommendation: 

 
Recommendation 8-1: 
 
As a key part of its national ICT [Information and Communications Technology] 
strategy, the federal government should 
 

(a)  ensure that Canada remains a global leader in the deployment of 
broadband networks, and 

 
(b)  immediately commence a program to ensure that affordable and reliable 

broadband services are available in all regions of Canada, including 
urban, rural and remote areas, by 2010 at the latest. (emphasis added) 

 

48. The Directives denying the ILECs a further opportunity to propose additional areas for 

inclusion in their respective deferral account-funded broadband expansion programs are clearly 

                                                 
56  TELUS Petition, paragraph 20. 
57 TPR Panel Final Report, page 8-5. 
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inconsistent with the recommendations of the TPR Panel and with the objectives that 

Decision 2006-9 and Decision 2008-1 intended to promote. 
 

49. The rescission and variation of the Directives as requested by TELUS will ensure that 

broadband connectivity can be further expanded into additional unserved areas thereby 

complementing existing government-funded broadband initiatives that will address the 

expansion of broadband connectivity in other areas. 
 

3.4 Three Legal Arguments Provide Further Justification for the Review, Rescission 
and Requested Variation of the Directives

 

50. In addition to the compelling policy reasons described above justifying the Governor in 

Council's review, rescission and variation of the Directives, there are also three legal bases 

which provide further compelling justification for allowing the ILECs to file additional proposals to 

use the available remaining funds in their deferral accounts for the purpose of funding 

broadband expansion to areas where it would otherwise be uneconomic to do so, as requested 

by TELUS.  Briefly stated, these legal arguments are as follows: 
 

(i) The Directives are contrary to Canadian telecommunications policy in section 7 of the 

Telecommunications Act (the Act);58 

(ii) The Directives are contrary to the Policy Direction;59 and 

(iii) The Directives are contrary to the "legitimate expectations" of parties that the CRTC 

would provide them with an additional opportunity to submit additional broadband 

expansion proposals. 
 

Each of these grounds is briefly described in the following sections. 
 

3.4.1 The Directives are Contrary to Section 7 of the Act 
 

51. The Companies agree with TELUS60 that the Directives violate numerous policy 

directives that Parliament has enshrined in section 7 of the Act.  To the extent the CRTC 

appears not to have taken these policy objectives into account, it has broken the law by acting 

in violation of section 47(a) of the Act, which requires the CRTC to exercise its powers and 

perform its duties "with a view to implementing" these objectives. 

                                                 
58  S.C. 1993, c. 38. 
59  SOR/2006-355, 14 December 2006, Canada Gazette Part II, Vol. 140, No. 26, page 2344. 
60  TELUS Petition, paragraph 18. 
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52. Nine telecommunications policy objectives are listed by Parliament in section 7 of the 

Act.  Three apply directly to the issue being addressed in this Petition.  The first objective is set 

out in sub-section 7(b) of the Act, which reads: 

 
to render reliable and affordable telecommunications services of high quality 
accessible to Canadians in both urban and rural areas in all regions of Canada. 

 

53. The CRTC itself specifically concluded that broadband expansion programs would meet 

this policy objective "since [they] would improve the quality of telecommunications services to 

customers, particularly in those communities."61  However, instead of promoting this objective, 

the Directives undermine it, since they prevent the ILECs from proposing any more rural and 

remote areas for inclusion in their deferral account-funded broadband expansion programs, and 

instead effectively earmark the remaining balances in their deferral accounts to consumer 

rebates. 

 

54. Two more telecommunications policy objectives directly relevant to the contradictory 

nature of the Directives are set out in the following sections of the Act: 

 
Sub-section 7(a): 
 
to facilitate the orderly development throughout Canada of a telecommunications 
system that serves to safeguard, enrich and strengthen the social and economic 
fabric of Canada and its regions. 

 

and 

 
Sub-section 7(h): 
 
to respond to the economic and social requirements of users of 
telecommunications services. 

 

55. In Decision 2006-9, the CRTC correctly concluded that the social and economic 

development of rural and remote communities is enhanced by establishing broadband services 

and that committing the deferral account funds to broadband expansion in areas where it is 

uneconomic to provide such services would reduce the "digital divide" that currently exists 

between urban and rural and remote communities in regards to broadband access.62  Since the 

Directives preclude the Companies and other ILECs from filing additional proposals that would 

 
61  Decision 2006-9, paragraph 75. 
62 Decision 2006-9, paragraph 76. 
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bring the benefits of millions of dollars of additional spending that would further ameliorate the 

urban-rural "digital divide", the Directives are contrary to, and undermine, sub-sections 7(a) and 

(h) of the Act. 

 

56. Two other policy objectives of the Act are indirectly relevant, namely the following: 

 
Sub-section 7(c): 
 
to enhance the efficiency and competitiveness, at the national and international 
levels, of Canadian telecommunications. 

 

and 

 
Sub-section 7(f): 
 
to foster increased reliance on market forces for the provision of 
telecommunications services and to ensure that regulation, where required, is 
efficient and effective. 

 

57. The Directives are neutral at best relative to the promotion of the sub-section 7(c) 

objective.  However, the Directives actually serve to undermine the objective in sub-section 7(f).  

This is clear from the CRTC's own findings in Decision 2006-9 in which it identified its concerns 

regarding the inconsistency of a one-time rebate with efficient and effective regulation.  The 

CRTC's findings are reprinted below for convenience: 

 
However, the Commission has concerns with respect to the implementation of 
any rebates and the potential inter-generational inequity issues associated with 
the disposition of the funds in the deferral accounts.  The Commission considers 
that it would be overly complex and not cost-effective to try to estimate a rebate 
amount proportionate to the amount contributed by an individual subscriber to the 
deferral accounts.  The Commission also considers that the cost of attempting to 
locate those residential subscribers who were customers during the current price 
cap period but are no longer customers would likely outweigh any benefits that 
might be derived from such an exercise. 

 
As indicated earlier in this Decision, the Commission intends to clear the funds in 
the deferral accounts in a manner that contributes to achieving the objectives of 
the current price regulation framework, including balancing the interests of the 
three main stakeholders in the telecommunications markets.  The Commission 
considers that initiatives to expand broadband services and to improve 
accessibility to telecommunications services for persons with disabilities will 
provide longer-term and more permanent benefits than a one-time rebate. 
(emphasis added) 

 
Accordingly, the Commission concludes that each ILEC should, to the greatest 
extent possible, use funds in their deferral accounts for initiatives to expand 
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broadband services to rural and remote communities and to improve accessibility 
to telecommunications services for persons with disabilities.  The Commission 
also concludes that should any accumulated balance remain in the ILEC's 
deferral account after these initiatives have been approved by the Commission, 
this amount will be rebated to the ILEC's residential local subscribers in non-
HCSAs.63 (emphasis added) 

 

58. A fair reading of these conclusions is that the CRTC considered that a one-time 

consumer rebate has the potential to be administratively complex and costly and hence is not as 

efficient and effective a regulatory measure as broadband expansion to rural and remote areas.  

The Companies agree with this conclusion and believe it continues to apply today.  The 

Companies believe that the use of the approximately $152 million remaining in Bell Canada's 

deferral account to bring the benefits of broadband to potentially tens of thousands of additional 

residents and businesses in rural and remote areas significantly outweighs the benefits of 

rebating a total of approximately $31 to each of the Companies' approximately 4.8 million 

residential subscribers64 located in the non-HCSA portions of the Companies' serving territories 

in Ontario and Québec.65  Given the modest amount of the rebate per residential subscriber, it 

continues to be reasonable to conclude that such a rebate will not result in any long-term benefit 

for the rebate recipients, unlike the many social, economic, educational and health-care benefits 

broadband expansion is expected to generate for residents and businesses in the areas that are 

approved for inclusion in the Companies' deferral account-funded broadband expansion 

programs. 

 

59. For all of these reasons it is appropriate for the Governor in Council to review, rescind 

and vary the Directives as proposed, since doing so would be consistent with the Canadian 

telecommunications policy objectives and thus, Canadian law. 

 

3.4.2 The Directives are Contrary to the Policy Direction 
 

60. One of the public policy benefits identified by the Governor in Council when the Policy 

Direction was enacted was that it was intended to encourage more efficient and effective CRTC 

regulation by specifying particular criteria to be met by the CRTC in issuing its regulatory 

                                                 
63 Decision 2006-9, paragraphs 114 to 116. 
64 Represents the estimated total number of residential customers that subscribed to the Companies' residential 

primary exchange services in the non-HCSA portions of their Ontario and Québec serving areas on 
31 January 2008. 

65 This amount was derived by dividing the estimated amount that remains in Bell Canada's deferral account by the 
total number of residential NAS, as of 31 January 2008, located in the non-HCSA portions of the Companies' 
Ontario and Québec serving areas.  The calculations assume that each residential subscriber subscribes to one 
residential NAS only. 
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rulings.66  Two of these criteria are that the CRTC must: (i) "specify the telecommunications 

policy objective advanced" by its regulatory measure, and (ii) demonstrate the measure is 

compliant with the Policy Direction as a whole (including the requirements of efficient 

regulation).67 

 

61. Nowhere in its rationale for the Directives did the CRTC articulate the policy objective 

advanced by denying the ILECs any further opportunity to propose additional communities for 

inclusion in their deferral account-funded broadband expansion programs.  As well, in addition 

to not specifying the policy objective advanced, there is no analysis demonstrating that the 

Directives, nor for that matter any of the other determinations in Decision 2008-1, comply with 

the Policy Direction. 

 

62. There is a further related point relevant to the Policy Direction, namely that an additional, 

streamlined CRTC process could easily be implemented to provide one further opportunity for 

the CRTC to consider a final round of broadband expansion proposals (and comments by 

ABSPs) that would be as consistent, if not more so, with the Policy Direction than the status quo 

that would result if the Directives were allowed to stand.  Based upon the practical experience 

gained by the CRTC from considering previous broadband proposals, and by the ILECs and 

interested parties through their participation in the broadband expansion proceedings to date, 

the Companies are confident that a streamlined two-step process is all that would be required 

for the CRTC to adequately consider a further round of broadband expansion proposals and to 

assess the eligibility of the additional areas that are proposed by the ILECs for inclusion in their 

deferral account-funded programs.  This two-step process would entail the filing of a list of 

additional communities by the ILECs for possible inclusion in their broadband expansion 

programs.  This would then be followed by the filing of comments by interested parties, including 

ABSPs, objecting to the inclusion of certain communities in the ILEC programs based upon the 

CRTC's well-established criteria. 

 

63. The Policy Direction is thus a further basis for reviewing, rescinding and varying the 

Directives as proposed by TELUS in its Petition, since it is clear that the CRTC has acted 

contrary to or without taking into account, the Policy Direction, as it was legally required to do 

under section 47(b) of the Act. 

 

 
66  Policy Direction Regulatory Impact Analysis Statement, Canada Gazette Part II, Vol. 140, no. 26, page 2346. 
67  Policy Direction, section 1(b)(i). 
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3.4.3 The Directives are Contrary to the Legitimate Expectations of Parties that there 
would be One Further Opportunity to Submit Additional Broadband Expansion 
Proposals 

 

64. The doctrine of "legitimate expectations" is a well-established principle in Canadian 

administrative law68 and is a further basis for rescinding and varying the Directives as requested 

by TELUS in its Petition.  Stripped to its essence, the principle embodied in the doctrine of 

legitimate expectations is that when a party appearing before an administrative decision maker 

(like the CRTC) has a "legitimate expectation" that its rights will not be affected without being 

given an opportunity to be heard on a particular matter, then principles of fairness dictate that it 

should receive that opportunity where it has been denied. 

 

65. The doctrine of "legitimate expectations" applies here.  The Governor in Council can 

"cure" the error associated with the CRTC's refusal to allow the ILECs to propose a final round 

of additional rural and remote communities for inclusion in their broadband expansion programs. 

 

66. There are four elements which make it reasonable for a dispassionate observer to have 

expected the CRTC would provide the ILECs with at least one further opportunity to make 

broadband expansion proposals in this case.  The first is the CRTC's determination in 

Decision 2006-9 that ILECs would have the option to use their deferral account funds for the 

purposes of covering the uneconomic cost of broadband expansion "to the greatest extent 

possible."69  It is reasonable for parties to a CRTC proceeding to assume the CRTC will 

implement procedures that operationalize its express policy preferences.  The Directives 

effectively result in a disconnect between the policy (of providing ILECs with the opportunity to 

propose the use of their deferral account funds for broadband expansion instead of rebates) and 

the process (which results in rebates instead of considering further proposals for the use of 

available deferral account funds for broadband expansion). 

 

67. The second element of the legitimate expectation here is that when the ILECs first 

submitted their deferral account-funded broadband expansion proposals to the CRTC in 

September 2006, neither they, the CRTC, or any parties wishing to comment on those 

proposals were in a position to then know the extent to which these proposals would or would 

not satisfy the CRTC-defined eligibility criteria.  In other words, no one could have known which 

of the communities ILECs proposed to include in their programs would end up being excluded 

 
68  See:  Old St. Boniface Residents Association v. Winnipeg (City), [1990] 3 S.C.R. 1170 at paragraphs 73 and 74. 
69  Decision 2006-9, paragraphs 115 and 116. 
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because they would be found not to meet those criteria.  As indicated earlier, among the criteria 

adopted by the CRTC was the requirement that communities proposed for inclusion in such 

programs had to be "unserved" communities (i.e., communities where broadband services, 

comparable to those the ILECs offered in urban areas, were not offered by any provider, and 

where no broadband provider had firm plans to offer such services in the near future).70 
 

68. Bell Canada conducted extensive due diligence to identify unserved areas within the 

Companies' serving territories in Ontario and Québec to maximize the likelihood of complying 

with the CRTC's broadband expansion eligibility criteria.  This due diligence included 

consultations with various provincial government agencies, as well as assessments of publicly 

available information, such as the websites of the 35 ABSPs known to be offering broadband 

services in Ontario and Québec, Industry Canada data on broadband availability within 

communities in Ontario and Québec, and information on Competitive Local Exchange Carrier 

(CLEC) serving areas as published on the CRTC's website.  Bell Canada also contacted a 

sample of its customers in the communities being assessed to determine whether they already 

had access to broadband services from an ABSP.71  Bell Canada spent considerable time and 

effort conducting this due diligence and as a result, reasonably believed that a large majority of 

the communities it proposed to include in its broadband expansion program would meet the 

eligibility criteria and be approved for inclusion in the program. 
 

69. It would have been relatively straightforward for the CRTC to advise parties that there 

would be only one opportunity for the ILECs to propose rural and remote communities for 

deferral account-funded broadband expansion.  Unfortunately, the CRTC never did this. 
 

70. The third, and related, point is that it is highly unreasonable to expect ILECs to have filed 

proposals that included all rural and remote communities that they suspected were unserved, as 

the funding required to expand broadband to all such communities would have been several 

times in excess of the amounts actually available in their respective deferral accounts for that 

purpose.  Moreover, to have required the ILECs to have done so would have been very costly 

and resource-intensive and could have resulted in extensive delays in the filing of proposals and 

delays in approval as well.  Additionally, the identity of the communities included in each ILEC's 

                                                 
70  Decision 2006-9, paragraph 197. 
71 For further detail, see also Bell Canada's responses to the CRTC's interrogatories in the proceeding initiated by 

Telecom Public Notice CRTC 2006-15, Review of proposals to dispose of the funds accumulated in the deferral 
accounts (30 November 2006) which led to Decision 2008-1:  Bell Canada(CRTC)5Dec06-102 PN 2006-15, filed 
with the CRTC on 19 February 2007; Bell Canada(CRTC)30Mar07-1005 PN 2006-15 and 
Bell Canada(BXI)30Mar07-13 PN 2006-15, filed with the CRTC on 16 May 2007, available in Section 5 
Responses to interrogatories at: http://www.crtc.gc.ca/PartVII/eng/2006/8678/c12_200615578.htm#5 
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broadband expansion proposal was made publicly available.  As a result, making proposals that 

included all potentially unserved communities would have resulted in false hope being 

generated amongst proposed communities that at the end would have ultimately been excluded 

from those programs due to lack of sufficient deferral account funds. 

 

71. The fourth, and related, point is that during the proceeding that led to Decision 2008-1 

the CRTC itself did not appear to have ruled out the possibility of providing the ILECs with an 

additional opportunity to file additional areas for inclusion in their deferral account-funded 

broadband expansion programs.  This is evident in the interrogatories that the CRTC posed to 

the ILECs in March 2007 (in the proceeding that led to Decision 2008-1) where it asked about 

how the exclusion of proposed communities from their programs would change their respective 

broadband expansion plans.  These interrogatories suggest that the CRTC was considering the 

possibility of allowing the ILECs to propose additional communities to be added to their 

broadband expansion plans to replace those that were originally proposed but which eventually 

the CRTC would find to be ineligible for the program, namely because broadband services were 

found to be available or planned to be made available in those areas by an ABSP. 

 

72. In summary, in all of the circumstances, the ILECs' expectation of being provided with a 

further opportunity to propose additional communities for inclusion in their respective deferral 

account-funded broadband expansion programs, once it became apparent that there would be 

funds remaining in their respective deferral accounts, is legitimate and reasonable.  It is 

appropriate for the Governor in Council to cure the procedural defect by rescinding and varying 

the Directives so as to provide the ILECs with one more opportunity to propose additional rural 

and remote communities for inclusion in their deferral account-funded broadband expansion 

programs. 

 

4.0 SUMMARY 
 

73. It is well-recognized and accepted that broadband is necessary to create jobs, enhance 

education and add to the vitality of life in rural and northern communities.  The TELUS Petition 

provides the Governor in Council the opportunity to ensure that additional rural and remote 

communities in Canada will receive these broadband benefits. 

 

74. Granting the relief requested by TELUS would allow ILECs to use the funds remaining in 

their respective deferral accounts for the purpose of expanding broadband into additional 

communities where broadband connectivity would not be available otherwise.  This outcome 
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would not only align with the CRTC's original determinations in Decision 2006-9, but would also 

provide a unique one-time opportunity for government to act and contribute to the further 

reduction of the "digital divide" that continues to exist in Canada, consistent with recognized 

government and public policy goals.  Such action is fully consistent with public policies and 

directives that have repeatedly expressed the need for government to address gaps in 

broadband coverage in these areas and the resultant broadband expansion would complement 

existing government-funded broadband initiatives.  Finally, and more importantly, it is 

overwhelmingly in the public interest to allow ILECs to expand broadband to additional rural and 

remote communities so that those who live and work in these areas can begin realizing the 

long-term and permanent benefits that broadband connectivity has been proven to provide.  In 

contrast, should the Directives be allowed to stand, the estimated refund of approximately $31 

to each of the Companies' residential subscribers residing in mostly urban areas in Ontario and 

Québec pales by comparison as it is reasonable to expect that such a modest one-time amount 

could not provide the recipient with any significant permanent long-term value. 

 

75. For all the reasons discussed above, the Companies respectfully submit that the review, 

rescission and variation of the Directives as requested in the TELUS Petition are warranted. 

 

*** End of Document *** 

 


