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May 6, 2008 
 
Mr. Kevin Lynch 
Clerk of the Privy Council and 
  Secretary to the Cabinet 
Privy Council Office 
Langevin Block 
80 Wellington Street 
Ottawa, Ontario 
Canada 
K1A 0A3 
 
Dear Mr. Lynch: 
 
Subject: Axia SuperNet Ltd. - Petition to the Governor in Council to Vary Telecom 

Decision CRTC 2008-1, Use of deferral account funds to improve access to 
telecommunications services for persons with disabilities and to expand 
broadband services to rural and remote communities – Submission of Petition 
Outside of Prescribed Appeal Period  

TELUS Communications Company (“TELUS”) is writing to inform the Governor in Council that the 
above-referenced petition to the Governor in Council has been submitted outside of the 
statutorily-prescribed appeal period. 

Subsection 12(1) of the Telecommunications Act establishes the period within which a petition 
must be presented to the Governor in Council.  This subsection provides that a petition must be 
presented to the Governor in Council within ninety days after a Canadian Radio-television and 
Telecommunications (“CRTC” of the “Commission”) decision.  That subsection, and the 
Telecommunications Act more generally, makes no provision for extensions to the time period for 
filing a petition: 

12. (1) Within one year after a decision by the Commission, the Governor in Council 
may, on petition in writing presented to the Governor in Council within ninety 
days after the decision, or on the Governor in Council’s own motion, by order, 
vary or rescind the decision or refer it back to the Commission for 
reconsideration of all or a portion of it. 

  [emphasis added]   

The Interpretation Act establishes rules for the computation of time that apply to subsection 12(1) 
of the Telecommunications Act.  Subsection 27(5) of the Interpretation Act states that: 

27. (5)  Where anything is to be done within a time after, from, of or before a specified 
day, the time does not include that day.  
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The effect of the application of subsection 27(5) of the Interpretation Act to subsection 12(1) of 
the Telecommunications Act is that the ninety day period for presenting a petition in respect of a 
CRTC decision begins the day after the release of a CRTC decision.  The day after the release of 
the CRTC decision is day one of the appeal window.  A Petition may be filed at any time during 
that window up to, and including, the ninetieth day.  This interpretation of the effect of subsection 
27(5) Interpretation Act was explained by the Federal Court of Appeal in Canada (Attorney 
General) v. Prince, [1992] F.C.J. No. 941.  In the ruling, the Court considered an appeal provision 
in the former Unemployment Insurance Act that is worded in materially similar terms to section 
12(1) of the Telecommunications Act.   

The petition presently at issue was filed by Axia SuperNet Ltd. (“Axia”) and concerns Telecom 
Decision CRTC 2008-1, Use of deferral account funds to improve access to telecommunications 
services for persons with disabilities and to expand broadband services to rural and remote 
communities (“Decision 2008-1”).  Decision 2008-1 was issued by the CRTC on 17 January 2008  
Any petition concerning Decision 2008-1 was required to be presented to the Governor in Council 
no later than 16 April 2008, consistent with the requirements of subsection 12(1) of the 
Telecommunications Act, subsection 27(5) of the Interpretation Act, and the applicable case law. 

The Axia petition is dated 17 April 2008 (Attachment 1) – which is beyond the window within 
which the Governor in Council is authorized to receive petitions concerning Decision 2008-1.  
TELUS also notes that the cover letter accompanying the petition, which is also dated 17 April 
2008 (Attachment 2), bears a date-stamp of 18 April 2008, suggesting that the document was 
presented to the Governor in Council two days after the deadline specified in subsection 12(1) of 
the Telecommunications Act. 

The Supreme Court of Canada has had opportunity to consider the Governor in Council’s powers 
to vary a CRTC decision.  The Court emphasized that the Governor in Council is bound to 
observe the “conditions precedent” to the exercise of its jurisdiction.1  One such condition 
precedent is the presentation of a petition within 90 days after the release of the CRTC decision 
that is being appealed from.  

In light of the foregoing, TELUS respectfully submits that the Governor in Council is precluded 
from acting on the Axia petition because that petition was filed outside of the statutory appeal 
period provided in the Telecommunications Act. 

 
Yours truly, 

 
Janet Yale  
Executive Vice-President 
Corporate Affairs 
 
cc: The Honourable Jim Prentice, Minister of Industry  
 The Honourable Josée Verner, Minister of Canadian Heritage 
 Mr. Robert Morin, Secretary General, CRTC 
 Mr. Len St. Aubin, Director General, Telecommunications Policy Branch, Industry 

Canada  
 Axia SuperNet Ltd. 

                                                 
1 Inuit Tapirisat of Canada v. Canada (Attorney General), [1980] 2 S.C.R. 735, at 748. 


