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Dear Mr. Lynch: 
 
Subject: Axia Petition to the Governor in Council Concerning Telecom 

Decision CRTC 2008-1 
 
Introduction 
 
1. This is the response of TELUS Communications Company (“TELUS”) to the 

petition filed by Axia SuperNet Ltd. (“Axia”) on April 17, 2008.  The petition, 

brought pursuant to section 12 of the Telecommunications Act, asks the 

Governor in Council to vary the decision of the Canadian Radio-television and 

Telecommunications Commission (“CRTC”) entitled Use of deferral account 

funds to improve access to telecommunications services for persons with 

disabilities and to expand broadband services to rural and remote 

communities, Telecom Decision CRTC 2008-1 (“Decision 2008-1”), issued on 

January 17, 2008.  TELUS opposes the Axia Petition for the following 

reasons: 

• The Petition claims that Decision 2008-1 approved the building by 

TELUS of duplicate broadband transport facilities to 69 communities in 

Alberta that are already served by Axia’s SuperNet network, and to use 

“public funds” to do so.  This is a distortion of what was actually 

decided in two fundamental respects.  First, the CRTC’s decision 



requires TELUS to take into account the availability of SuperNet and 

approves the building of TELUS own facilities only where this is a 

less-costly solution.  The real purpose of the Axia Petition is to impose 

an obligation on TELUS to use Axia’s SuperNet facilities regardless of 

cost.  

• Second, the Axia Petition suggests that Decision 2008-1 authorizes the 

use of “public money” to “subsidize” TELUS’ build-out of broadband 

facilities to rural and remote communities.  This is also a distortion.  In 

fact, the money in TELUS’ deferral account is TELUS’ own money, 

earned by it from the supply of telecommunications services.  There is 

no public money involved in TELUS’ broadband expansion and no 

subsidization of that activity from any public source. 

• Since the filing of the Axia Petition, TELUS has decided (subject to 

CRTC approval) to exclude 31 of the 69 communities that are the subject 

of the Petition from its build-out plans, on the basis that there is already a 

local Internet service provider (“ISP”) in (or planning to be in) these 

communities, with the consequence that the Axia Petition is now in large 

part moot. 

• The Axia Petition requests, as an alternative, that the Governor in Council 

order TELUS to release confidential information concerning the costs of 

the proposed build-out so that Axia can scrutinize that data.  This request 

ignores the legal protections afforded such information under the 

Telecommunications Act.  In any event, this alternative request raises no 

policy issues which merit the attention of the Governor in Council. 

• The Axia Petition is, in any event, time-barred, and, as a consequence, the 

Governor in Council does not have the power to grant the Petition. 

2. All of the issues raised by Axia in support of its case were thoroughly 

canvassed in the proceeding that led to Decision 2008-1.  The same issues are 

in the process of being considered again by the CRTC as a result of an 
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application by Axia dated April 21, 2008, for a review of Decision 2008-1.  

TELUS respectfully submits that the public interest in expanding the 

deployment of broadband service to rural and remote communities on a cost-

effective basis would be best served by leaving the CRTC’s determinations 

undisturbed.  The Axia Petition should therefore be dismissed. 

Axia advocates a monopoly for itself and a high-cost solution for TELUS 

3. The Axia Petition threatens to compromise government goals for the telecom 

sector, one of which is to expand the deployment of broadband.  In Disposition of 

funds in the deferral accounts, Telecom Decision CRTC 2006-9 (“Decision 

2006-9”), issued February 16, 2006, the CRTC advanced this goal by approving 

the use of deferral account funds1 by incumbent local exchange carriers 

(“ILECs”) to facilitate the expansion of broadband service to unserved rural and 

remote communities in their respective operating territories.2  Decision 2008-1 is 

a follow-up to Decision 2006-9.  It defines the list of eligible communities and 

deals with other implementation issues.3   

4. The thrust of the Axia Petition is that TELUS should be required to use Axia’s 

SuperNet facilities to extend broadband service to 69 of the rural and remote 

communities eligible for deferral account funding even where if it would be 

more economic for TELUS to build its own facilities.  In effect, Axia is seeking 

the Governor in Council’s endorsement for the creation of an Axia monopoly over 

the supply of broadband facilities to these communities.  As such, the Axia 

Petition is badly out of step with public policy, which long ago abandoned the 

                                                 
1  The deferral account is a legacy of the CRTC’s decision in Regulatory Framework for the Second 

Price Cap Period, Telecom Decision CRTC 2002-34 (the “Price Cap Decision”).  In that decision, the 
CRTC established a price cap formula to govern the rates chargeable for the ILECs for local exchange 
services.  Because of concerns about the impact a reduction of local exchange rates might have on the 
ILECs competitors, the ILECs were directed not to lower their rates in accordance with the price cap 
formula in certain cases.  Instead, ILECs were ordered to credit an amount equal to the revenue 
reduction that would otherwise have been required by the price cap formula to a deferral account 
pending direction by the CRTC as to their use. 

2  Decision 2006-9, para. 192. 
3  TELUS filed a Petition with the Governor in Council concerning Decision 2008-1 on April 16, 2008, 

in which TELUS asks, in effect, that the CRTC be directed to allow the expansion of the list of eligible 
communities.  
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notion that a government-mandated single-network solution is an optimal way of 

delivering telecommunications services. 

5. When it made the decision now under attack, the CRTC was aware (as a result of 

Axia’s intervention) of SuperNet’s presence in those communities.  How service 

should be delivered to those communities was specifically discussed in the course 

of the proceeding.  TELUS favoured an approach whereby it would rely 

exclusively on its own facilities for transport, and therefore build facilities to the 

relevant communities regardless of SuperNet’s presence.  Axia, on the other hand, 

favoured an approach under which TELUS would be required to use the SuperNet 

alternative regardless of cost.  In the decision, the CRTC summarized the position 

as follows: 

46. The Commission notes TCC's submission that it does not support a 
broadband service model which utilizes SuperNet for broadband 
transport facilities. … The Commission also notes Axia's submission 
that TCC interconnects with SuperNet in other areas. Therefore, the 
Commission considers that there is no serious impediment to TCC's 
use of SuperNet. The Commission notes, however, that if TCC were to 
use SuperNet, its cost structure would reflect the ongoing rates for that 
use. The Commission also notes that the work required for TCC to use 
its own backbone would vary between upgrading existing facilities and 
installing entirely new ones, which may make it least costly for TCC 
to use its own backbone in certain communities and to rely on 
SuperNet in others. 

The CRTC concluded as follows: 

47. In light of the above, the Commission directs TCC to use the least-cost 
solution for each community where interconnection with the SuperNet 
backbone is available (i.e. SuperNet or its own backbone facilities)…. 

6. There is obvious good sense in the CRTC’s resolution of this issue.  Since 

TELUS is required to use SuperNet where it is a cost-effective alternative, 

deferral account funds are used efficiently, and the greatest number of 

communities will be able to benefit from use of those funds for broadband 

expansion.  At the same time, TELUS is not required to pay for facilities it can 

provide more cheaply itself. 
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7. Axia complains that the potential construction of TELUS transport facilities to 

SuperNet Communities would not be “efficient or effective.”4  If TELUS can 

demonstrate that construction of its own facilities is less costly for TELUS than 

use of SuperNet, as the CRTC approval for the use of deferral account funds 

requires, then such construction by TELUS would indeed be more “efficient” by 

any normal economic definition of efficiency.  

8. TELUS acknowledges that in most communities with SuperNet backbone 

facilities, it will probably prove less costly for TELUS to interconnect with the 

SuperNet backbone than to construct or upgrade its own backbone facilities.  

However, TELUS notes that in some cases it may indeed be less costly for 

TELUS to extend its own backbone facilities to a community than to interconnect 

with existing SuperNet backbone facilities.  TELUS will undertake a full analysis 

of the situation when the implementation activities mandated by Decision 2008-15 

(currently stayed by the Federal Court of Appeal6) are resumed. 

The Deferral Account Funds are not “Public Funds” 

9. Axia attempts to colour the facts by referring to the deferral account money as 

“public funds” and the spending of such funds on the expansion of broadband 

service by TELUS as “subsidization” - thereby implying that government money 

is being spent to duplicate projects already funded by the province of Alberta.  

Indeed, the “public funds”/“subsidy” theme is key to all of the arguments that run 

from paras 21 to 38 of the Axia Petition,7 including the argument at para. 35 that 

Decision 2008-1 contravenes the Policy Directive because it involves the 

subsidization of duplicate infrastructure.  The deferral account funds are not, 

however, “public funds;” the TELUS’ build-out is therefore not being 

                                                 
4  Axia Petition, heading on page 9. 
5  Decision 2008-1, para. 110. 
6  Federal Court of Appeal Docket 08-A-10, dated April 23, 2008. 
7  Axia makes references to “public funds” and “public funding” in the heading associated with para. 21, 

and paras. 26 and 29.  

 The terms “subsidy” or “subsidization” are used no fewer than 21 times in the following paragraphs 
and/or associated headings:  22, 23, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38. 
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“subsidized;” and Decision 2008-1 does not violate the Policy Direction.  As Axia 

itself makes plain elsewhere in its Petition, “deferral account funds are revenues 

collected by the ILECs as a result of an earlier decision in 2002 which permitted 

the ILECs to charge residential telephone subscribers in urban areas higher prices 

than were justified under the CRTC’s price cap formula.”8  The funds derive from 

the provision of services to customers.  They are physically in TELUS’ hands - 

not in a CRTC account.  They are included in TELUS’ audited financial 

statements.  All that distinguishes these funds from other TELUS’ money is that 

they are credited by TELUS for accounting purposes to a special deferral account 

maintained by TELUS pursuant to a previous CRTC order,9 pending further 

CRTC orders as to their disposition10 -- such as Decision 2008-1.    

TELUS has already agreed to exclude 31 of the 69 “SuperNet communities” from its 
build-out plans  

10. TELUS has repeatedly indicated that it is not its intention to extend broadband 

transport service11 to communities where there is already a local ISP.12  In 

Decision 2008-1, the CRTC approved broadband expansion to 86 communities in 

Alberta.  Since Decision 2008-1 was issued, ISPs have identified 37 communities 

out of the 86 approved communities where broadband service is already available 

or is planned to be available in 2008 (31 communities out of this group of 37 

                                                 
8  Axia Petition, para. 2. 
9  See footnote 1. 
10  The CRTC’s jurisdiction to order that any deferral account funds not spent on CRTC-approved 

projects shall be rebated to customers is the subject of litigation.  On March 7, 2008, the Federal Court 
of Appeal dismissed appeals from the decision by TELUS and Bell Canada and upheld the CRTC’s 
jurisdiction to make the rebate order: Bell v. CRTC, Docket A-516-06.  Applications for leave to 
appeal that decision were filed with the Supreme Court of Canada by Bell Canada, TELUS and the 
Consumers’ Association of Canada on May 6, 2008.  These applications await disposition by the 
Court. 

11  TELUS considers a service to qualify as “broadband service” for this purpose if customers are 
provided with a download speed of at least 1 Mbps.  TELUS notes that the download speed in the 37 
communities listed below is at least 1 Mbps.  

12  See the Final Comments of TELUS Communication Company in the proceeding initiated by Review of 
proposals to dispose of the funds accumulated in the deferral accounts, Telecom Public Notice CRTC 
2006-15, 31 July 2007, para. 11Aslo see TELUS’ Reply Comments in its Part VII Application to 
review and vary Use of deferral account funds to improve access to telecommunications services for 
persons with disabilities and to expand broadband services to rural and remote communities, Telecom 
Decision CRTC 2008-1, 2 June 2008, para. 24. 
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communities are SuperNet communities).  As a result, TELUS has removed the 

following 37 communities from its broadband expansion proposal: 

Ashmont* English Bay Longview* St. Michael 
Berwyn* Flatbush* Ma-Me-O Beach* Stirling* 
Burdett* Gift Lake* McLennan* Tilley* 
Byemoor* Gleichen* Mundare* Vilna* 
Cardiff Echos Hines Creek* Pickardville Warspite 
Clyde* Hobbema* Rochester* Waskatenau* 
Coutts* Jarvie* Saddle Lake I.R.* Whitelaw* 
Derwent* Joussard* Seba Beach*  
Dixonville* Legal* Seven Persons*  
Elkwater Leslieville* Smoky Lake*  

 * - SuperNet communities 
 
11. As a consequence of TELUS removing these communities from its broadband 

expansion proposal, much of the Axia Petition is now moot. 

12. TELUS will continue to remove communities where it has information that they 

obtain broadband service from a local ISP. 

Axia’s request for access to TELUS’ costing information ignores the legal protections 
afforded such information; and, in any event, raises no policy issues which merit the 
attention of the Governor in Council  

13. Axia has requested, as an alternative to an order requiring TELUS to use high-

cost SuperNet alternatives to its own facilities, that the Governor in Council order 

complete disclosure of TELUS’ costing information whenever TELUS decides it 

can build more cheaply than lease so that Axia can scrutinize that information.  

14. TELUS has several concerns about this request. While TELUS is prepared to 

provide the full details of its cost study and assumptions to the CRTC, TELUS is 

not prepared to provide an unabridged copy of such information to Axia due to 

the highly sensitive nature of the cost information it contains.  Access to this 

information is protected by law.  Section 39(1) of the Telecommunications Act 
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provides that any information of the following types may be designated as 

confidential by a person submitting the information to the CRTC:13  

(a) information that is a trade secret; 

(b) financial, commercial, scientific or technical information that is 
confidential and that is treated consistently in a confidential 
manner by the person who submitted it; or  

(c) information the disclosure of which could reasonably be expected: 

(i) to result in material financial loss or gain to any person, 

(ii) to prejudice the competitive position of any person, or 

(iii) to affect contractual or other negotiations of any person. 

15. Costing information is a species of information which falls within the scope of 

section 39.  

16. Sections 39(4) and (5) provide that where designated information is submitted to 

the CRTC, the CRTC may disclose or require disclosure of the information if, 

after considering any representations from interested persons, it determines that 

the disclosure is in the public interest.14    

                                                 
13  In deciding whether costing information should now be ordered released, the Governor in Council 

must, like the CRTC, act within the constraints imposed by section 39. See Attorney General of 
Canada v. Inuit Tapirisat of Canada, [1980] 2 S.C.R. 735, at page 752.  Speaking for the Court, Estey 
J. said: 

“… in the exercise of a statutory power the Governor in Council, like any other person or 
group of persons, must keep within the law as laid down by Parliament or the Legislature. 
Failure to do so will call into action the supervising function of the superior court whose 
responsibility is to enforce the law, that is to ensure that such actions as may be authorized by 
statute shall be carried out in accordance with its terms, or that a public authority shall not fail 
to respond to a duty assigned to it by statute.” 

 This passage was recently cited and applied by the Federal Court in Canada (Canadian Wheat Board) 
v. Canada (Attorney General), [2008] F.C.J. No. 948. 

14  Section 39(4) applies where the information in question is submitted “in the course of proceedings 
before the Commission.”  Section 39(5) applies to all other cases.  Where s. 39(5) applies, the 
information in question may not be ordered disclosed unless, in addition to finding that disclosure is in 
the public interest, the Commission considers the information to be relevant to the determination of a 
matter before it.  
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17. TELUS has filed detailed preliminary costing information with the CRTC in 

connection with its plans to use deferral account funds to build-out broadband 

facilities.  TELUS has claimed confidentiality pursuant to section 39 in respect of 

that information and has provided an abridged version to Axia.  Axia applied to 

the CRTC for public disclosure of that information, but the CRTC maintained the 

confidential treatment of TELUS’ costing information.15   

18. In Decision 2008-1, the CRTC directs TELUS to file updated cost studies to 

demonstrate that it is using “the least-cost solution for each community where 

interconnection with the SuperNet backbone is available (i.e. SuperNet or its own 

backbone facilities).”16  TELUS will file the requested costing information when 

the current stay is rescinded by the Federal Court of Appeal17   

19. In its petition, Axia is requesting a prospective order for the public disclosure of 

TELUS’ costing information that will be filed in the future.  Granting this request 

would be unlawful in that it would bypass the normal requirements of section 39.   

20. The CRTC has established processes for the handling of claims for confidentiality 

and requests for disclosure and many years of experience in dealing with such 

requests.18  Since the request for release of costing information does not raise any 

policy issue, the CRTC, rather than the Governor in Council, is the appropriate 

forum for assessing Axia’s disclosure request.  It is respectfully submitted that the 

Governor in Council should accordingly leave to the CRTC any decision as to 

whether additional costing information should be disclosed to Axia. 

                                                 
15  On 24 May 2007, Axia requested the public disclosure of the costing information filed in confidence 

by TELUS.  On 14 June 2007, the CRTC denied Axia’s request for public disclosure of TELUS’ 
costing information. 

16  Decision 2008-1, para. 47. 
17  Federal Court of Appeal Docket 08-A-10, dated April 23, 2008. 
18  See the CRTC Telecommunications Rules of Procedure, SOR/79-554, as amended, Rule 19 

(“Confidentiality”), which establishes procedures for resolution of issues related to claims for 
confidentiality under section 39. 

 There is a significant body of decisions in which the CRTC has considered when the confidentiality of 
such information should be maintained and when disclosure should be required.  Where disclosure is 
ordered, it is frequently subject to terms and conditions that permit aggregation of data and other 
devices that protect commercially-sensitive details. 
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The Axia Petition is time-barred 

21. TELUS wrote to the Governor in Council on May 6, 2008, indicating that the 

Axia Petition was filed outside the ninety-day window for filing of petitions under 

section 12 of the Telecommunications Act and is therefore time-barred.  TELUS’ 

May 6, 2008 letter to the Governor in Council is attached as Attachment 1.  As a 

consequence, the Governor in Council does not have the power to grant the 

Petition.  Insofar as TELUS is aware, Axia, which was copied on the letter of 

May 6, 2008, has not responded to that letter. 

TELUS is prepared to negotiate a commercial solution with Axia 

22. Axia requests that, if the Governor in Council is not prepared to block TELUS’ 

spending on the expansion of broadband to “SuperNet communities,” the 

Governor in Council should require TELUS to provide Axia “the opportunity to 

offer SuperNet rates that meet the costs of constructing duplicate facilities” before 

TELUS builds its own facilities.19  It is evident from this admission that Axia 

contemplates as a distinct possibility that it will not always be the least-cost 

transport provider.  This alone is sufficient reason to reject the Axia Petition and 

leave Decision 2008-1 intact.  That being said, TELUS is open to a negotiation 

process whereby Axia could reduce its recurring rates for its SuperNet backbone 

facilities in order to make SuperNet the least-cost option for backbone facilities.  

It has so indicated to the CRTC in the context of Axia’s review application.  This 

is not, however, a requirement that should be imposed on the parties by the 

Governor in Council or the CRTC, but should be left to commercial negotiation 

between the parties in accordance with the principles defined in Decision 2008-1. 

Conclusion 

23. TELUS therefore submits that the Axia Petition should be dismissed. 

 
 

                                                 
19  Axia Petition, para. 44. 
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Yours truly, 
 
{original signed by Ted Woodhead} 
 
Ted Woodhead  
Vice-President 
Telecom Policy & Regulatory Affairs 
 
HR/cs 
 
cc: The Honourable Jim Prentice, Minister of Industry 
 The Honourable Josée Verner, Minister of Canadian Heritage 

Mr. Robert Morin, Secretary General, CRTC 
 
 

Attachment 
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