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PETITION TO G O V E R N O R - I N - C O U N C I L
FROM ORDER CRTC 2001-435,  MAY 31,  2001

1. This Petition is filed under section 12 of the Telecommunications Act on behalf of
Canadian broadcasters and distributors, as represented by the Canadian Association of
Broadcasters (“CAB”), the Canadian Satellite Users’ Association (“CSUA”), Star Choice
Television Network Incorporated (“Star Choice”) and is supported by Telesat Canada
(“Telesat”)  (collectively, the “petitioners”).

2. The CAB is the representative of the vast majority of Canadian programming services,
including private television and radio stations and networks, and specialty, pay and pay-
per-view television services.

3. The CSUA is a national trade association representing the interests of those organizations
that distribute their licensed broadcasting signal via satellite services. The members
include broadcasters, specialty, pay, pay-per-view, and educational programmers. The
two licensed Canadian direct-to-home (“DTH”) providers Bell ExpressVu LP and Star
Choice are also members of CSUA.

4. Star Choice is a leading Canadian DTH provider of digital video and audio services, with
more than 600,000 subscribers. Star Choice’s other satellite services include the
redistribution of television and radio signals via satellite to cable and other broadcast
distributors, as well as the provision of uplink and network management services for
broadcasters.

5. Telesat is Canada’s national satellite owner and operator. It is a petitioner in this
application simply as a necessary party, in that it is required to give effect to the decision
in question, as described below.

THE IMPUGNED DECISION
6. On November 30, 2000, the CRTC issued Decision 2000-745 (attached as Appendix 1),

which fundamentally changed the way in which the Commission assessed “contribution
charges” under the Telecommunications Act. These are funds that are collected and used
to subsidize the cost of local residential telephone service in certain high cost areas in
Canada.

7. This subsidy has been required in order to achieve certain social policy objectives under
the Telecommunications Act. It has been paid for by telecommunications companies
through their telecommunications activities.

8. In Decision 2000-745, for the first time, the CRTC is requiring certain Canadian
broadcasters  that use satellite facilities to pay contribution charges towards the provision
of local residential telephone service. These payments are based on amounts that these
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broadcasters pay for Canadian satellite services that they require in order to distribute
their broadcasting services to Canadians.

9. Telesat is the party that is required to collect and remit this new charge. As a Canadian
carrier, with large multi-year contracts with most of its customers, Telesat cannot
reasonably be expected simply to absorb this new and unexpected charge.1 Telesat will
therefore pass it on to its customers, as indeed the CRTC has contemplated that the
incumbent local telephone carriers will do.

10. Because of this dramatic change in approach by the regulator and the significant
implications for broadcasters and other satellite users who already pay for coverage of
remote areas through their satellite rates, Telesat asked the Commission, on their behalf,
to review and vary that decision, such that they would not have to pay these contribution
charges.

11. In Order CRTC 2001-435, May 31, 2001 (attached as Appendix 2), the Commission
denied Telesat’s request. This petition asks the Governor-in-Council to respond to that
denial. 2

REQUESTED RELIEF
12. The fundamental premise of this petition is that broadcasters, who already make

substantial financial commitments and investments in support of the cultural objectives of
the Broadcasting Act, should not be hampered in their efforts to meet these objectives by
being required to make additional financial commitments to support the social objectives
of the Telecommunications Act.

13. The petitioners therefore seek a variation of Order 2001-435 (and thus of Decision 2000-
745), effective January 1, 2001, since that is the effective date of implementation of
Decision 2000-745. They also seek a decision from the Governor-in-Council as soon as
possible since they are currently paying the amounts required under Decision 2000-745.

14. The petitioners ask the Governor-in-Council to exempt satellite service providers from
the application of Decision 2000-745, in respect of all revenues received for satellite
transmission or support services provided to licensed DTH or satellite relay distribution
undertakings (“SRDU”) or licensed programming undertakings, acting in that capacity.

15. A way to achieve this goal would be for the Governor-in-Council to provide that all
revenues received by satellite service providers for satellite transmission and support
services provided to licensed DTH or SRDUs or licensed programming undertakings,
acting in that capacity, are properly characterized as “Canadian non-telecommunications
service revenues” for purposes of Decision 2000-745 and thus have never been liable for
contribution payments.3

16. The petitioners submit that there is no point in asking that the matter be referred back to
the Commission for reconsideration. In Order 2001-435, the CRTC has already rejected
the fundamental premise of this petition as set out above.4
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17. This is not just about money. It is about the principle that Canada has two federal
legislative communications regimes. Each has valid policy objectives. Neither should be
subordinated to the other.

18. In Decision 2000-745, the CRTC has lumped broadcasters in with traditional
telecommunications service providers, in order to broaden the base of support for the
local residential telephone subsidy. In so doing, the CRTC has in effect said that
contributions towards the achievement of social goals under the Telecommunications Act
should take precedence over, or ignore, contributions made towards the achievement of
the cultural objectives of the Broadcasting Act. This is no more appropriate as a matter of
regulatory policy than a tax on basic telephone service to support Broadcasting Act
objectives.

19. The petitioners submit that it will take a clear policy statement from the Governor-in-
Council to clarify this confusion at the regulatory level and its harmful effect on
achievement of Canada’s broadcasting cultural policy objectives. Moreover, such a
statement is required now. If it is not clarified, the CRTC may conclude that it is free to
use the contribution collection regime to support a wider range of telecommunications
social objectives such as the extension of broadband services throughout Canada, again
partially at the expense of the Canadian broadcasting system.

THE CANADIAN BROADCASTING SYSTEM
20. The Canadian broadcasting system is about Canadian programming, its production and

distribution. It is a $4 billion industry annually, employing directly and indirectly 30,000
people. It has been structured by Parliament and the CRTC to achieve a wide variety of
cultural policy objectives set out in the Broadcasting Act.5

21. Those cultural objectives are achieved in large measure by a wide range of tangible and
intangible contributions made by the public and private elements of the system through
an intricate regime of regulations, conditions of licence and regulatory expectations.
Money that is taken out of this system, to support the social objectives under other
regulatory regimes, compromises the very ability of the broadcasting sector to achieve its
own cultural policy objectives established under the Broadcasting Act.

22. Last year Canadian English- and French-language private television broadcasters,
Canadian specialty and pay (including pay-per-view) services spent in the order of $910
million on quality Canadian programming. This level of commitment resulted in viewing
of Canadian programming on English-language specialty and pay services in the order of
44% throughout the broadcast day. For French-language services, viewing of Canadian
programming was in the range of 50-55%.

23. Satellite distribution undertakings also make a number of substantial contributions. These
are all the more noteworthy when one considers that they are relatively recent start-ups.
They compete head to head against the foreign-based black market suppliers who make
no contribution to the Canadian broadcasting system at all and who in fact remove
Canadian viewers from the system.
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24. Satellite distributors also compete against the well-established cable systems across
Canada, who do not normally require the use of satellite facilities and therefore are not
materially affected by the new charge. The reason for this is that cable operators were
historically required to own the distribution facilities that DTH and SRDU systems must
obtain from satellite operators such as Telesat and which give rise to the contribution
charge being levied. This means that DTH service providers, the new entrants, will have
to bear a significant new charge imposed on them, which is not also imposed upon the
incumbent cable industry.

25. It is clearly government policy to encourage distribution competition through the
introduction of DTH players. The Directions to the CRTC (Direct-to-Home (DTH)
Satellite Distribution Undertakings) Order6 specifically require the Commission to
promote through licensing a “dynamically competitive market for DTH undertakings”.
The CRTC acknowledged this requirement when it first licensed the new DTH
competitors in 1995. In Public Notice CRTC 1995-217, December 20, 1995, the
Commission stated:

“Indeed, a key challenge for the Commission in this proceeding
has been to implement a policy framework for DTH satellite
distribution undertakings that maximizes contributions to the
Canadian broadcasting system, while encompassing sufficient
flexibility to support the competitive entry of a new satellite digital
distribution technology.”

26. This new, unexpected charge under the Telecommunications Act penalizes the very
competitors that both this government and the Commission have encouraged to respond
to this competitive policy thrust. It removes funds that would otherwise be available to
support the policy objectives of the Broadcasting Act, in order to support social policy
objectives under different legislation and it unfairly hampers the competitive position of
the DTH distributors vis à vis their cable counterparts.

27. The following are just some of the more significant contributions made by Canada’s
DTH and SRDU companies in support of the Canadian broadcasting system:

(a) Each contributes 5% of gross annual revenues from their regulated broadcasting
activities to independent Canadian program production funds in support of the
creation and presentation of Canadian programming;

(b) DTH companies have made very substantial investments in new satellite facilities
such as the broadcasting satellite NIMIQ, in order to expand and improve the
Canadian broadcasting system. Both DTH companies are currently making
substantial new investments in the acquisition of replacement satellites that will
continue these improvements;

(c) DTH operators are required to compensate certain local broadcasters not carried
by the satellite operators for purposes of program rights protection;
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(d) DTH companies distribute to all subscribing Canadians all licensed English- and
French-language specialty and pay television programming services and at least
one English- and French-language DTH pay-per-view service;

(e) SRDU companies distribute the signals of all conventional, Canadian and French-
language television services that purchase national program rights (other than
CBC services that are already generally available via satellite); and

(f) Each distributes a preponderance of Canadian programming services to each of its
subscribers or customers.

28. Each of the above commitments comes at a significant financial cost to the broadcaster
involved. However, these are true “costs of doing business” for regulated entities within
the broadcasting sector, in support of the cultural objectives laid out in the Broadcasting
Act. They are established under the Act or regulations, or by way of condition of licence
imposed by the Commission in the course of the licensing process. Thus, they are known
in advance and there is a logical nexus between those costs and the attainment of the
cultural objectives under the enabling legislative regime.

29. Now the CRTC is requiring broadcasters to support social objectives set out in the
Telecommunications Act as well, without any acknowledgement of their existing
contributions under their own legislative regime or consideration of the detrimental effect
that these additional telecommunications charges will have on the ability of broadcasters
to fulfil the objectives under the Broadcasting Act. In fact, these new costs could well
come at the expense of adding diversity to the Canadian broadcasting system through the
launch of new Canadian digital services, scheduled for this fall. In effect this is double
taxation to support two quite distinct sets of policy objectives. These were not known
costs that were part of the broadcasting regulatory bargain and there is absolutely no
nexus between these costs and the attainment of any broadcasting cultural objectives.

30. Today, the Canadian broadcasting system is subject to much greater competitive
pressures than ever before. This puts an increased strain on all programming and
distribution undertakings to become increasingly efficient, simply in order to meet their
existing commitments under the Broadcasting Act.

31. It is the petitioners’ view that support for social objectives under the Telecommunications
Act should not be a “cost of doing business” under the Broadcasting Act.

SUPPORTING ARGUMENTS
32. There are three fundamental reasons why this petition should be granted. Each is dealt

with below. They are:

(a) The method of attainment of different statutory objectives requires policy
clarification, in that the CRTC decision will remove funds from the Canadian
broadcasting system, hampering the efforts of broadcasters to fulfil the objectives
of the Broadcasting Act;
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(b) The result obtained in the CRTC decision is manifestly unfair to the petitioners;
and

(c) The result obtained in the CRTC decision is contrary to the Commission’s own
stated objectives.

33. In addition, because of the unique nature of Canadian satellite facilities when used in
support of broadcasting activities, there is little, if any, potential for a favourable decision
from the Governor-in-Council to be used as a precedent for others who are not engaged
in broadcasting activities to seek similar relief.

a) Statutory Objectives
34. The Telecommunications Act contains specific statutory Canadian telecommunications

policy objectives. Entities that are subject to CRTC jurisdiction under that Act are
expected, as part of the cost of doing business under that legislation, to make some
contribution to the achievement of these policy objectives, as determined by the
Commission from time to time.

35. The Broadcasting Act also contains specific statutory broadcasting policy objectives.
Over many years, a series of tangible and intangible contributions have been required of
broadcasters from the CRTC in support of the achievement of these objectives.

36. It is abundantly clear from the wording of sections 4 and 28(1) of the
Telecommunications Act and section 4(4) of the Broadcasting Act, that Parliament
intended to create two parallel streams of regulated activities.

37. The charge imposed in Decision 2000-745 is a levy on broadcasters to support
Telecommunications Act  objectives. This is no more appropriate as a matter of
regulatory policy than a tax on basic telephone service to support Broadcasting Act
objectives.

38. The principle underlying this petition is that entities regulated by the CRTC under one
statute should not also be required to contribute to the policy objectives of the other
statute. The petitioners regard this principle as absolutely sacrosanct and seek affirmation
of their view of this principle by the Governor-in-Council in the strongest possible terms.
In this regard, the petitioners submit that it is quite irrelevant for the CRTC to dismiss
their application for relief in part on the grounds that the actual amount of the subsidy is
expected to decline next year.7 The principle adopted by the Commission is
fundamentally wrong.

39. Section 4 of the Telecommunications Act provides that the Act does not apply in respect
of “broadcasting” by a broadcasting undertaking. The effect of Decision 2000-745 is that
the moment a DTH or SRDU undertaking or licensed programming undertaking obtains
satellite transmission or support service from a satellite service provider in order to effect
a transmission of programs (which is the definition of “broadcasting”), it becomes subject
to the contribution charge under the Telecommunications Act. In other words, even where
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the services in question are only engaged in the course of “broadcasting” by a
broadcasting undertaking, the telecommunications contribution charge applies..

40. The petitioners submit that these satellite transmission and support services are so
integrally related to “broadcasting” that they should be exempt from the application of
the Telecommunications Act, by virtue of section 4. In fact, the CRTC itself has used this
concept of “integrally related” in the past, to bring activities within the ambit of the
Telecommunications Act and its jurisdiction.8 Similarly, the CRTC has treated certain
non-telecommunications services as telecommunications services where the former have
been found to be services “incidental to the business of providing telecommunications
services”.9 The same concept should therefore be applicable to bring the activities in
question within the ambit of the Broadcasting Act. for purposes of applying the
contribution levy.

b) Unfairness to the Petitioners
41. Over the next few months, the recently licensed Category 1 and 2 digital television

services will be launching. These services will face the toughest launch challenges of any
Canadian specialty services to date, because they will be available only in digital mode.
This means that their entire universe of potential subscribers will be limited to DTH
customers, which form a relatively small percentage of total Canadian subscribers, and to
digital cable subscribers, which currently represent a very small proportion of total cable
subscribers.

42. These newly licensed services have not yet launched and already they are faced with an
unexpected increase in their satellite costs, in order to support social objectives under the
Telecommunications Act.

43. In addition, DTH and SRDU are obliged to pay this new charge, whereas cable
distribution undertakings will generally not be required to make any such payments, since
they use non-satellite facilities. This reflects the nature of a cable system, which serves a
defined local area, whereas DTH is a national service requiring the national coverage of a
satellite footprint.  Also, historically cable was required by CRTC regulations to own its
plant. As such, it does not obtain supporting services from Canadian carriers to the degree
that DTH and SRDU undertakings do from Telesat.10

44. The inevitable result is that there is an artificial competitive advantage to cable operators
under the Broadcasting Act because of a charge implemented under the
Telecommunications Act.

45. It is readily apparent that the decision to utilize Canadian facilities is not simply a matter
of choosing among various alternatives. In reality there are no alternatives available to
DTH systems in Canada. The current liberalized government policy with respect to the
use of non-Canadian fixed satellite services does not apply to DTH broadcasting services.
Accordingly where a Canadian broadcasting undertaking wishes to use satellite facilities
for DTH purposes, the undertaking is expected to use Canadian satellite facilities to carry
all Canadian programming services.11
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46. Satellites are unique in their ability to assist in the achievement of the cultural objectives
under the Broadcasting Act. They are unique in their coverage potential or footprint,
which provides the opportunity for all Canadians, regardless of location within this
country, to receive the same array of programming services.

47. However, satellites are also unique in their capital cost and the risk associated with their
construction, launch and operation. They cannot be added to or repaired incrementally,
given their location 36,000 kilometres above the earth. They are very sophisticated
facilities requiring an equally sophisticated support structure on the ground to maintain
their correct orbital location and operability. This is not a business that Canadian
broadcasters can reasonably be expected to master, while focussing on their cultural
objectives.

48. The DTH companies have acquired ownership of the actual satellite transponders that are
used to transmit programming services to their customers. However, Telesat continues to
provide numerous services that are essential to maintaining the satellites in their assigned
orbital slots and in good working order. These services include shared access to the
satellite bus and power subsystems, telemetry, tracking and control (TTAC), station
keeping, attitude control, and other satellite monitoring and switching functions necessary
for the proper operation of the satellites. It is these services upon which the CRTC is
requiring contribution payments, even though they are offered exclusively in support of
broadcasting activities.

49. Similarly, the new charge will also disadvantage DTH companies vis à vis black market
satellite operators, which make no contribution to Canada under either statute, and who
will not be subjected to this new charge.

c) Results Contradict the CRTC’s Own Stated Goal in Decision 2000-745
50. In Decision 2000-745 the CRTC stated that one of its goals was to provide a direct link

between contribution obligations and those who “make greater use of the network”.12

However, the Commission has obliged broadcasting programmers and distributors to pay
contribution for satellite services used, not in support of any network at all, but rather in
support exclusively of broadcasting activities. In so doing, the CRTC has contradicted its
own policy goal and established an obligation where there is no use at all, of “the
network”.

d) Limited Precedential Value
51. Licensed programming and distribution broadcasting undertakings are unique in the

extent of their reliance on the provision of underlying support services from Telesat.
They are also unique in the extent of their existing commitments to the Canadian
broadcasting system under their legislative framework. No other entities affected by
Decision 2000-745 can make the same claim.

52. In this regard, the petitioners stress that they are quite unlike the wireless service
providers and others who are required to pay contribution for the first time. Those other
entities do make use of “the network”. They are fundamentally involved in the provision
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of telecommunications services. Their activities do have a direct impact on the amount of
the subsidy that is available to support local residential telephony.

53. Because of their unique characteristics, the petitioners submit that granting their petition
will have limited, if any, precedential value for other parties captured by the new
contribution regime. It will not undermine the overall integrity of the decision itself.
Moreover, although the amount of the new charge levied on broadcasters is significant to
the petitioners, it represents a trivial percentage of the overall subsidy.13

CONCLUSION
54. This petition is based on the proposition that Parliament intended, as a matter of

fundamental principle, to create a regulatory scheme under the Broadcasting Act that
would impose a series of obligations on entities whose activities properly fell within that
framework. In all cases, the goal of the legislators was to achieve specified statutory
cultural goals, largely through tangible and intangible contributions to be made by
licensed undertakings that came within that legislative framework. Entities that wished to
operate in that environment would each be expected to play their part in contributing to
the achievement of those goals.

55. Parliament also created a separate and distinct legislative framework under the
Telecommunications Act, again with specific policy goals set out in that statute. Those
who wished to enter that environment would be expected to play their part in achieving
those social goals.

56. Those two separate legislative schemes are independent one from the other. Both are
federal statutes. Neither is subordinate to the other.

57. Decision 2000-745 crosses the line. It obliges some, but not all, entities that are subject to
the Broadcasting Act legislative scheme, to make a material contribution to the
achievement of social goals under the Telecommunications Act legislative scheme. It
ignores their contributions to the achievement of cultural objectives under the
Broadcasting Act and actually pulls money out of the Canadian broadcasting system, to
its detriment. As such, it subordinates the cultural contributions of the petitioners under
the Broadcasting Act to the social goals under the Telecommunications Act.

58. The petitioners believe that this is unfair to them, in their particular circumstances. More
importantly, it is just plain wrong as a matter of sound public policy.

59. For all of these reasons, the petitioners submit that the Governor-in-Council should vary
Decision CRTC 2000-745. The variance should provide that all revenues received by
satellite service providers for services provided to licensed direct-to-home or satellite
relay distribution undertakings or licensed programming undertakings, acting in that
capacity, are properly characterized as “Canadian non-telecommunications service
revenues” for purposes of Decision 2000-745 and thus have never been liable for
contribution payments.
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1 In order to put this into context, prior to the release of Decision 2000-745, Telesat’s annual contribution payments
were in the order of $50,000.00 per year. If the decision is left unaltered, this obligation will rise to approximately
$8.7 million annually, a 174 fold increase!

2 In its application to the CRTC, Telesat also sought relief from the impact of Decision 2000-745 with respect to
other services that are not related to broadcasting activities, that it provides to end users and Canadian carriers. This
petition does not include any requested relief with respect to those services. It is strictly limited to charges to
broadcasting undertakings, acting in that capacity.

3 Under Decision 2000-745, telecommunications service providers who are required to submit contribution reports
are permitted to deduct from their “Total Operating Revenues for Contribution Purposes”, all “Canadian Non-
Telecommunications Revenues”.

4 See paragraphs 12-15.

5 S.C. 1991, c.11, s.3(1).

6 Order in Council P.C. 1995-1105, dated July 6, 1995.

7 See Order CRTC 2001-435, paragraph 19.

8 This has been done most notably with respect to telephone directory revenues, which the CRTC has deemed to be
integrally related to the provision of telephone service. As a result, it has deemed the revenues from directory
services provided by affiliates to be revenues of the regulated Canadian carrier and available to reduce the carrier’s
revenue requirement. Although there is now explicit authority for the CRTC to proceed in this manner in section 33
of the Telecommunications Act, the Commission had issued numerous decisions to this effect well before the
introduction of that section in 1993.

9 See section 23, Telecommunications Act.

10 Cable was also able to partially recover its capital expenses through rate increase mechanisms permitted by the
CRTC.

11 See Policy Framework for the Provision of Fixed Satellite Services , RP-008 December 1998, and in particular,
Annex C.

12 Decision 2000-745, paragraphs 9 and 29.

13 The CRTC has estimated at paragraph 123 of Decision 2000-745 that the total subsidy in 2001 is in the order of
$1 billion. If the relief sought in this petition is granted, Canadian broadcasters would be exempted from the
obligation to pay approximately $6.7 million or about half of one percent of the total local residential telephone
subsidy.


