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1.0 INTRODUCTION 
 

1. Further to Canada Gazette Notice No. DGTP-002-2011,1 Bell Canada (Bell or the 

Company) hereby provides, under protest, its comments on the Petition to the Governor in 

Council, dated 26 January 2011, by Rogers Communications Partnership (hereafter referred to 

as "Rogers" and the "Rogers Petition") in respect of Telecom Decision CRTC 2010-805, Bell 

Canada – Applications to review and vary certain determinations in Telecom Decision 2010-637 

concerning the use of high-speed packet access wireless technology and the deferral account 

balance, dated 29 October 2010 (Decision 2010-805 or the Decision).  These comments are 

being provided under protest for the reasons set forth by Bell in its Notice of Application filed in 

the Federal Court on 28 March 2011, Court File No. T-514-11, and are not intended to waive or 

otherwise detract from Bell's position in that Application (hereafter referred to as the "Bell 

Application"). 

 

2. Bell will not reargue its legal argument here, but suffice it to say, Bell submits that this 

Petition is not legitimate because:  (a) it deals with a different subject-matter (competitive 

bidding) than the subject-matter of Decision 2010-805 (wireless technology); and (b) it is in fact 

an attempt to vary two prior CRTC Decisions (Telecom Decision CRTC 2006-9, Disposition of 

funds in the deferral accounts, dated 16 February 2006 (Decision 2006-9), and Telecom 

Decision CRTC 2007-15, Barrett Xplore Inc. – Application to review and vary determinations in 

Disposition of funds in the deferral accounts, Telecom Decision CRTC 2006-9, related to the 

expansion of broadband services, dated 14 March 2007 (Decision 2007-15)) that were both 

decided outside the one-year limitation period within which Cabinet is required to exercise its 

discretionary variation power under s. 12(1) of the Telecommunications Act (the Act). 

 

Background 
 

3. In a series of decisions beginning with Telecom Decision CRTC 2002-342, dated 

30 May 2002, the Canadian Radio-television and Telecommunications Commission ("CRTC") 

established the price regulation frameworks applicable to telecommunications services offered 

by incumbent local exchange carriers (ILECs), including Bell.  As part of Decision 2002-34, 

rather than ordering ILECs to actually reduce rates for certain residential local telephone 

services at the time, the CRTC instead ordered ILECs to maintain a "deferral account" to track 

the difference between the higher rates which ILECs actually charged for these services and the 

                                                 
1  See Canada Gazette, Part I, March 19, 2011, page 950, Petition to the Governor in Council concerning Telecom 

Decision CRTC 2010-805. 
2  Telecom Decision CRTC 2002-34, Regulatory framework for second price cap, 30 May 2002. 
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notional lower rates that would have been charged in the absence of this directive.  The CRTC 

indicated that it would determine how to dispose of the outstanding amounts in the ILEC deferral 

accounts at a later date. 

 

4. In Decision 2006-9, the CRTC determined that ILECs should use at least 5% of the 

balances in their deferral accounts to improve access to telecommunications services by 

persons with disabilities, and should rebate the remainder to residential subscribers who met 

certain eligibility criteria, unless the ILECs chose to use some or all of those funds to expand 

broadband services to rural and remote communities in their territories.  In Telecom 

Decisions 2007-503 and 2008-14, the CRTC approved a proposal by Bell Aliant Regional 

Communications, Limited Partnership and Bell to expand broadband services to certain rural 

and remote communities in Ontario and Québec (the approved communities) using funds from 

Bell's deferral account.  In Decision 2008-1, the CRTC concluded that the funds remaining in 

Bell's deferral account (i.e., the amount left over that had not been approved for initiatives for 

persons with disabilities and for broadband expansion) should be rebated to eligible 

subscribers. 

 

5. Bell subsequently submitted revised plans to expand broadband services to the 112 

approved communities, as identified in various decisions, using high-speed packet access 

(HSPA+) wireless technology.  Having assessed those plans, on 31 August 2010, the CRTC 

ordered Bell, in Telecom Decision CRTC 2010-637, Follow up to Telecom Decision 2008-1 – 

Proposal by Bell Aliant Regional Communications, Limited Partnership and Bell Canada to 

dispose of the funds remaining in their deferral account (Decision 2010-637), to use $306.3 

million from its deferral account to expand broadband services in the 112 approved communities 

using wireline digital subscriber line (DSL) technology, rather than HSPA+ wireless technology, 

as proposed by Bell.  The CRTC also ordered Bell to rebate the approximately $250 million 

remaining in its deferral account to qualifying customers and set out the implementation details 

associated with these directives. 

 

6. No party, including Rogers, petitioned Cabinet pursuant to s. 12(1) of the Act to overturn 

or order a reconsideration of Decision 2010-637.  In support of its original proposal to be able to 

                                                 
3  Telecom Decision CRTC 2007-50, Telecom Public Notice CRTC 2006-15 – Use of deferral account funds to 

expand broadband services to certain rural and remote communities, erratum issued in Decision 2007-50-1, 
27 July 2007. 

4  Telecom Decision CRTC 2008-1, Use of deferral account funds to improve access to telecommunications 
services for persons with disabilities and to expand broadband services to rural and remote communities, 
17 January 2008 (Decision 2008-1). 
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use HSPA+ wireless technology for deploying broadband to the approved areas, Bell applied to 

the CRTC seeking a review and vary of that aspect of Decision 2010-637 that directed it to use 

wireline DSL technology.  In Decision 2010-805, the CRTC approved Bell's Application, in effect 

giving Bell a choice to use HSPA+ wireless technology or wireline DSL technology to deliver 

broadband services in the approved communities. 

 

The Rogers Petition 
 

7. Rogers' Petition to the Governor in Council, filed pursuant to s. 12 of the Act, seeks to 

have Decision 2010-805 varied, in essence, to require that the CRTC hold a competitive bidding 

process, or auction, to permit Rogers and other alternative broadband service providers 

(ABSPs) to bid for the right to undertake the broadband expansion contemplated by 

Decision 2010-805 instead of Bell. 

 

8. Specifically, Rogers requests the Governor in Council to vary the Decision in the 

following respects5: 

 
i) Limit the CRTC's approval of Bell's HSPA proposal to the 15 approved 

locations that Bell propose[d] to serve in year one (2011) of its four year 
rollout plan [as set out in Bell's submissions in the proceeding that led to 
Decision 2010-637] and limit Bell to the subsidy identified for these 
locations [in the same submissions, adjusted to reflect the adjustments 
made in Decision 2010-637]. [footnote omitted] 

 
ii) Conduct a competitive auction of deferral account funds to serve the 

remaining 97 approved locations.  This auction should be open to any 
telecommunications service provider that commits to all the service 
standards, competitor services and pricing established by the CRTC for 
Bell and that commits to roll out service to the 97 locations in question at 
least as fast as Bell has proposed to do.  The bidder who satisfies these 
criteria and bids for the lowest deferral account subsidy for the 97 
approved communities shall be selected by the CRTC to provide the 
service. 

 

2.0 BELL'S COMMENTS 
 

9. Rogers notes that it is cognizant of the CRTC's, the Government of Canada's and the 

approved communities' desire that broadband services be rolled out without any further delays.6  

Rogers also notes the significant delays that have already occurred in starting the roll-out of 

                                                 
5  Rogers' Petition, paragraph 14. 
6  Rogers' Petition, paragraph 13. 
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broadband under the deferral account-funded broadband program due, in part, to the various 

lengthy proceedings associated with that program. 

 

10. Given this concern, Rogers proposes that Bell be allowed to roll out broadband to the 15 

communities that it proposed to serve in the first year of its four-year broadband roll-out plan in 

the proceeding that led to Decision 2010-637, and that only the remaining 97 areas, where 

broadband deployment was scheduled to take place in the remaining years of the four-year 

program, be subject to a competitive auction.  It also notes that the amount of deferral account 

funds that should be provided to Bell for the 15 areas that Bell originally included in the first year 

of its program should be based on the amounts Bell identified for these areas in the proceeding 

that led to Decision 2010-637 - reduced by 33.9%.  This is the percentage adjustment the CRTC 

made to the uneconomic cost Bell identified in its submission for the entire program if it were to 

use wireline DSL technology (i.e., $463.6 million) to determine that only $306.3 million would be 

made available to Bell.7 

 

11. Rogers claims that the proposed auction could be carried out within the current year, 

causing no delays in implementation.  Further, it notes that it would commit to roll out broadband 

to all these communities with $50 million less in subsidy than Bell was awarded and in the same 

or shorter timeframe than proposed by Bell. 

 

12. Rogers is wrong in claiming that there would be no further delays associated with its 

proposed competitive bidding process.  It is also wrong in concluding that if such a process 

were implemented, then the broadband program at issue could be carried out within the same, 

or even a shorter, timeframe than the approved four-year roll-out period. 

 

13. First, the CRTC has previously concluded in numerous decisions that the type of 

competitive bidding process proposed here by Rogers would be very complex to administer, 

would delay broadband expansion and result in significant administrative and regulatory burden 

for all parties involved.  Indeed, it is for this reason that the CRTC declined to reconsider such a 

process, as summarized in Decision 2010-805: 

 
… With respect to the proposals to allow for competitive bidding in order to 
ensure the use of least cost technology, the Commission notes that it rejected his 
idea both in Telecom Decisions 2006-9 and 2007-50, since it would add a 
significant layer of complexity, delay the implementation of broadband expansion 

 
7  Rogers' Petition, paragraph 60, footnote 12. 
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and result in substantial administrative and regulatory burden.  The Commission 
considers that these reasons continue to be valid. (paragraph 23) 

 

14. It is noteworthy that it took the CRTC many years and involved lengthy debates just to 

determine which of the areas that Bell proposed to include in its deferral account-funded 

program were eligible for inclusion in that program under the CRTC's eligibility criteria.  This 

involved a detailed review by the CRTC to determine which of the communities proposed by 

Bell were already served either in whole, or in part, by competitors.  

 

15. If Rogers' proposed competitive bidding process were to be established now, as a first 

step, the CRTC would need to initiate yet another public consultation to solicit comment upon 

and determine the framework governing the auction process, including the process for 

managing the auction, and to determine whether the CRTC or a third-party would administer the 

auction.  Based on prior experience, this, in and of itself, would be a very lengthy exercise which 

would involve many parties and competing proposals which very likely could entail multiple 

rounds of CRTC interrogatories. 

 

16. Second, since Bell's current roll-out plans differ from the plans that it filed in the 

proceeding that led to Decision 2010-637 and not all of the same areas that it originally 

proposed to include in the first year of the program are scheduled for that year, the CRTC would 

also have to reassess the roll-out plan and reconfirm the list of areas that would be subject to 

the bidding process.  It will also have to identify the amount of deferral account funds that 

should be made available for the provision of service to those areas that would be covered by 

the new auction framework.  Contrary to Rogers' formulaic suggestion, in determining this 

amount, the CRTC will not be able to simply look at the uneconomic cost estimates that Bell 

filed in its original submissions, and make the proportionate adjustments Rogers identified.  This 

is because some of the community-specific uneconomic cost estimates Bell filed included the 

cost of certain equipment that was required for the provision of broadband to multiple 

communities, (i.e., shared equipment, such as a transport ring), and also because there are 

certain one-time costs that are program-specific, rather than community-specific, such as the 

cost associated with the addition of equipment required to interface with the Internet, as well as 

development costs associated with the retail and wholesale wireless broadband services that 

will be made available in the approved communities only.  These program-specific costs were 

not included in the community-specific cost estimates that were filed.   
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17. If Bell were to only provide service to a subset of the 112 approved communities, then 

the cost of any shared equipment and the program-specific costs, which Bell must necessarily 

incur, would have to be taken into account and assigned to this smaller set of areas.  This will 

make the community-specific costs for these areas higher than those originally submitted.  As 

such, determining the appropriate amount of the uneconomic cost, and hence the required 

deferral account funding, that should be assigned to the areas at issue could take significant 

time.  The associated debate will also require a public process. 

 

18. Third, even assuming the CRTC successfully established the appropriate auction 

process, identified the areas that should be subject to that process and determined the amount 

of funding that would be made available to the auction winner or winners to deploy broadband to 

those areas, several additional activities will also have to be undertaken before broadband 

deployment can begin.  For example, before awarding funds to any given bidder, the CRTC 

must be able to assure itself that the provider would be able to deliver broadband services, 

under the same terms and conditions as Bell, throughout the geographic area covered by each 

community at issue, to the same extent as Bell.  Based on prior experience, this task will also 

require a very lengthy process.  As well, there are a host of other issues that would have to be 

resolved, including assessments of the bids themselves in terms of: 

 

- the level of service that would be guaranteed in the context of the broadband services 

that will be provided for each of residential, business and wholesale customers in the 

areas at issue; 

- the provider's ability and commitment to provide wholesale services including access to 

the backbone facilities at a comparable rate to that proposed by Bell should there be 

demand for the services;  

- the rate that will apply for the wholesale service(s) associated with the backbone 

network that would be comparable to the wholesale service that Bell was directed to 

provide; 

- the technology choice for the delivery of broadband; 

- the reasonableness of the proposed subsidy amounts, including the eligibility of the 

costs identified by a particular provider to provide broadband services to the area at 

issue and the appropriate measurement of the uneconomic cost of broadband 

expansion; and 

- the proposed timing of the roll-out. 
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19. None of these tasks are trivial and, based on prior experience, assessment of these 

issues will take a significant amount of time. 

 

20. These are just a few examples of the aspects of an auction system that would have to 

be worked out for the program at issue.  Indeed, many aspects of that program are very 

different from the Industry Canada Broadband Canada initiative that Rogers points to, and will 

require different processes to be developed relative to those used to administer the latter 

program. 

 

21. Another point to note is that Bell has already started the work needed to implement its 

deferral account-funded program in a number of areas, and has already made, or has 

committed to make, significant expenditures in the context of that program.  In addition, Bell has 

completed considerable work to assess the integration of the roll-out of broadband under that 

program with the Company's commercial broadband roll-out plans.  If a competitive bidding 

process were contemplated, this work and associated expenditures would have been wasted.  

As well, if Bell continues to be the provider, then it would have to reassess that work at a later 

date, adding to delays in service introduction. 

 

22. As well, investments in broadband continue to be made by a number of ABSPs as part 

of their own commercial plans.  If funding were to become available to ABSPs through a 

competitive bidding process in the areas that are part of approved deferral account-funded 

programs then they may have to delay their planned roll-out of broadband in order to effectively 

integrate any potential new areas into their network expansion plans. 

 

23. The Company submits that there is no public benefit to reopening the issue of a 

competitive bidding process and causing further delays in the expansion of broadband under 

the deferral account-funded programs. 

 

24. Contrary to Rogers' assertion, the broadband expansion program previously approved 

and repeatedly confirmed by the CRTC is consistent with the requirements of the 

Telecommunications Policy Direction8, which states that: 

 
a) the Commission should: 

                                                 
8  Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy Objectives 

(the Policy Direction), P.C. 2006-1534, Canada Gazette Part II, No. 26, SOR/2006-355, 14 December 2006. 
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(i) rely on market forces to the maximum extent feasible as the means of achieving the 
telecommunications policy objectives, and 
 
(ii) when relying on regulation, use measures that are efficient and proportionate to their 
purpose and that interfere with the operation of competitive market forces to the 
minimum extent necessary to meet the policy objectives; 
 
(b) the Commission, when relying on regulation, should use measures that satisfy the 
following criteria, namely, those that 
 
(i) specify the telecommunications policy objective that is advanced by those measures 
and demonstrate their compliance with this Order, 
 
(ii) if they are of an economic nature, neither deter economically efficient competitive 
entry into the market nor promote economically inefficient entry, 
 
(iii) if they are not of an economic nature, to the greatest extent possible, are 
implemented in a symmetrical and competitively neutral manner. 

 

25. Finally, it is interesting to note that the manner in which the Rogers Petition is drafted 

implies that Rogers (and Bell) would be the only provider that would be able to bid on serving 

the areas at issue.  This is because according to Rogers, the provider that bids must bid to 

construct in all 97 communities, and it is highly unlikely that other providers would have the 

resources to be able to commit to doing so.  The proposal is clearly a very self-serving one. 

 

3.0 CONCLUSION 
 

26. Based on the above, Rogers is incorrect in asserting that there would be no further 

delays in the roll-out of broadband if the CRTC were to adopt Rogers' proposal for a competitive 

bidding process.  Rogers is also wrong in concluding that if such a process were implemented, 

then the broadband program at issue could be carried out within the same, or even a shorter, 

timeframe than the approved four-year roll-out period.  Indeed, there is no public benefit to 

reopening the issue of a competitive bidding process and causing further delays in the 

expansion of broadband under the deferral account-funded programs.  The approved program, 

contrary to Rogers' claim, is consistent with the determinations of the Policy Direction.  

Consequently, the Rogers Petition should be rejected. 

 

27. All of which is respectfully submitted by Bell this 18th day of April 2011. 

 

*** End of Document *** 


	1.0 INTRODUCTION
	2.0 BELL'S COMMENTS
	3.0 CONCLUSION

