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May 25, 2009

Ms. Pamela Miller

Acting Director General
Telecommunications Policy Branch
Industy Canada

300 Slater Street

Ottawa, ON

K1A 0C2

BY EMAIL: wireless@ic.gc.ca

Dear Ms. Miller:

RE:

Canada Gazette Notice DGTP-003-08
Consultation Paper on the Possible Use of the Extended Ku Spectrum Bands
For Direct-to-Home (DTH) Satellite Broadcasting Services - Reply Phase

The following reply comments are submitted by Sl@wnmmunications Inc.
(“Shaw”) on behalf of its affiliates Star Choicel&@sion Network Incorporated
(now known as “Shaw Direct’) and Shaw Broadcasviges (“SBS”). Shaw

filed extensive comments in the first phase of gisceeding, and has carefully
reviewed the comments filed by others, includinpanies licensed to use fixed
services in the extended-Ku bands.

Preponderance of Views Supportsthe Policy Change

2.

We note that 12 of the 18 submissions filed with Erepartment in the first phase
of this proceeding strongly supported the use efektended-Ku bands for DTH
services. These included the submissions of spewgces providers such as
Telesat Canada (“Telesat”) and Ciel Satellite, sparvice capacity users as
represented by the Canadian Broadcast Distribdgsociation (“CBDA”"),
several broadcasters who rely on Shaw's satelitigom to distribute their
services to Canadians, the national associatiaesepting private broadcasters
and programmers, an association representing 90 isih@pendent cable
operators across Canada, as well as a Canadiarstioued international teleport
operator.

Of the other six submissions, one (that of the Radlvisory Board of Canada or
“RABC”) reflected both supporting and opposing piosis given a conflict within



its membership, while another filed by two MSS @pers concerned primarily
the protection of their gateway stations in thetallent bands, rather than the use
of the extended-Ku bands. The remaining four ssbions, which clearly
opposed the use of extended-Ku bands for DTH, s@benitted by individual FS
users and a group of FS users (Telus Communicafiongpany, Bell Canada,
Rogers Communications Inc. and Harris Stratex NeksvbL C, whose
submission will be referred to as the FS Group ssfion). The FS Group
submission included comments on behalf of Bell, B/DTH operator that
operates in direct competition with Shaw Direct.

It is noteworthy that among the parties to the F8u submission, Bell TV and
Rogers Communications Inc. compete directly withwgIDirect in the provision
of broadcasting distribution services. Moreoveslus Communications
Company recently announced that it had enteredaintagreement with Bell TV
to act as Bell TV’s sales’ agent in Western Carfadée provision of DTH
services, distributing the service under the Tehasmd. It is therefore very much
in the interest of these competing companies thaiDirect’s efforts to obtain
needed satellite capacity be delayed or fail, abttie competitiveness of Shaw
Direct is undermined.

The Department does not and should not make imposteectrum policy
decisions by counting heads or enumerating pagesaterials filed by competing
interests. Nevertheless, we submit that the qtyaawtid quality of comments filed
in the first phase by supporters of a policy chamgguding reasoned analysis
and factual evidence, far outweigh those filed pganents of such a change.
Moreover, the Department should take due accoutiiteofact that three major
opponents of using the extended-Ku bands for DT¥# Isagnificant competitive
interests in play that cannot help but colour #ehhical and regulatory
arguments which they have submitted.

Thisls A Formal Review

6.

The Joint Fixed Services Response argued thautient proceeding does not
constitute a “formal review” of the parts of SP3{B@t deal with the sharing of
the 10.7 to 11.7 GHz band since this proceedingsseemments on a “request to
use extended Ku spectrum bands for DTH broadcaséngces.” For the
reasons set out below, this is an argument whallyout merit. It has been
advanced as a delaying tactic to persuade the Degatrto embark on yet
another consultative process. It is simply intehtteextend the debate well into
the future at the expense of Shaw Direct’s urgeetrto build and bring new
capacity into operation as soon as possible inrdadenaintain its
competitiveness and fulfill regulatory expectatiodss such, the argument should
be rejected.

There is no meaningful distinction, in law or iresprum policy-making, between
a formal review and a policy review initiated byeguest. Paragraph 5(1)(e) of



10.

11.

12.

theRadiocommunication A¢the “Act”) gives the Minister, and officers ofeh
Department through powers of delegation containexkction 3, very wide
discretion to set spectrum policy, or to amenditiscumstances warrant, as
follows:

5(1) Subject to any regulations made under seéjdhe
Minister may, taking into account all matters ttied Minister
considers relevant for insuring the orderly estdishent or
modification of radio stations and the orderly depenent and
efficient operation of radio communication in Caaad

(e) plan the allocation and use of the spectrum

No regulations have been introduced that limittieowvise guide the policy-
making power of the Minister and his officials h&it generally or with respect to
particular spectrum allocations.

Under paragraph 5(1)(e) of the Act, the Ministemas bound by any process or
specific criteria, but only by “all matters thaetMinister considers relevant for
ensuring the orderly development of radiocommuriocain Canada.” The wide
discretion with which the Minister is entrusteceigtirely appropriate in view of
the highly dynamic nature of spectrum managemesngconstantly evolving
radiocommunication technologies and internatiomafetbpments with respect to
spectrum allotment.

In practice, the current consultation has been ected over a significant period
of time and in a manner which ensures that allcééfe parties have had a full
opportunity to respond to the requested policy gearThe Department normally
consults interested parties on important changestablished spectrum policy
rules by setting out proposals on which commergssalicited. This particular
consultation was initiated by an official Noticelghshed in the Canada Gazette,
Part 1 and made widely available on the Departraembsite.

Most such consultations have only one phase fomwemts. This proceeding has
two phases, an initial phase and a reply phasehatas given interested parties
an even greater opportunity to comment than is attynafforded in spectrum
policy consultations. The reply phase means titatésted parties have had the
opportunity to comment not only on the Departmeptgposals or posed
guestions, but also on the arguments and evidewe@pd by other commenting
parties in the initial phase.

Additionally, in this proceeding, at the requestiid RABC, the Department
extended the deadline of each phase by approxiynatel month. As a result,
commenting parties have had ample time and oppioyttanconsider, discuss and
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14.

15.

debate the issues, both within and outside the RAB@ over two phases lasting
some four months.

Spectrum policy-making as carried out by the Departt is in law more of a
legislative than an adjudicative function, and fas@s the Minister or his
officials act within the ambit of their broad stettty powers, no further
obligations as to process or procedure appiowever, to the extent the duty of
administrative fairness may apply, we suggestttimextensive two-phase
consultative process in this case has amply fetfilvhatever procedural duties
may exist.

Moreover, with respect to the issues of notices @dnsultation ought not to have
come as any surprise to the fixed service propendnt2006, in th€all for
Applications to License Satellite Orbital PositichBGRB-001-06, Shaw made it
abundantly clear in its filings that it supporteel@sat’s application for extended-
Ku band at 111.1°W.L., precisely in order to prevekpanded DTH service as
well as other video distribution services.

The issue of permitting the use of the extendeds&nds for DTH use must be
resolved expeditiously in order to ensure that Shaect can remain a
competitive DTH provider and to fulfill a wide ram@f regulatory objectives and
expectations which apply to it as a DTH distribaticndertaking. As explained
above, there is no impediment, procedural, stagutmrotherwise, to the
Department amending SP 3-30 GHz directly as atestiis Consultation. Calls
for more consultation on the part of the FS propésmand Bell TV should be
rejected as transparent delaying tactics intendethtiermine the competitiveness
of Shaw Direct.

The Use of Ka Band by Shaw Direct

16.

17.

Certain Fixed Service users, joined by Shaw Diceatpetitors Bell TV and
Telus, argue that Shaw Direct can and should ba&nextjto expand its capacity
through use of Ka-band options. For reasons exgtibelow, the use of the Ka
band by Shaw Direct is impracticable and would egréhaw Direct
uncompetitive.

Specifically, in the joint Fixed Services Resporibe,following statement is
made:

Not all direct-to-home service providers agree i@ position
that extended Ku is the only option available. EsgVu, [now
Bell TV] believes that BSS properly belongs in Kaeband for
purposes of global development, and Ka options Ishoe

! This conclusion is supported by the Federal Ceuf€cision irKohan v. CanadgMinister of Industry)
[1996] F.C.J. No. 926. This decision concernedMiirgster’'s wide discretion in licensing rather tha
spectrum allocation, but the latter is even lessaptible to concerns of administrative fairness.
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19.

20.

exhausted first. Furthermore, the design andliaitan of new
residential antenna is common practice in the DUBiress as part
of capacity expansion investments.

Later in the submission, Bell TV asserts that Kadaptions are available as
evidenced by numerous U.S. filings, by Telesaterice at 118.7°W.L. and by
the two approvals in principle awarded to Ciel Sigteat 91°W.L. and
109.2°W.L.

As Bell TV is all too aware, DTH is a small-disingee. Shaw Direct cannot be
competitive with Bell TV if it is compelled to usesecond dish, cumbersome
home antennae that are much larger than that dirgst DTH competitor, or
capacity which is not imminently ready for use.

As set out at some length in our initial phase dabion, Ka band is simply not a
viable option for Shaw Direct for a number of teclugical and regulatory
reasons, all of which are presumably known to Hielkte professionals at Bell
TV — who were present during Shaw Direct briefinfthe CBDA. The fact that
Ka band may be used by Direct TV, or be part ofaspective “Freesat” proposal
by Bell TV (as recently proposed at the CRTC'’s ethex-air licence renewal
proceedings pursuant to Broadcasting Notice of Giasons 2009-70 2009-113)
does not make it a viable spectrum alternativeStoaw Direct.

The reasons that Ka band is not a viable optiosf@w Direct are as follows:

» Ciel Satellite does hold an approval in princigal & Ka band payload at
109.2°W.L, which is the only Ka band slot in Shawebt’s
neighbourhood for which Canada has a priority gllirHowever, given the
difficulties with this orbital slot, Ciel Satelliteas no current plans to
construct and launch a satellite into it. Ka baagacity in orbital slots
outside Shaw Direct’s neighbourhood cannot be usgtbut an
expensive two dish solution, which is commercialhtenable in a
competitive DTH market.

» Even if a Ka band pay load could be launched wighyears at
109.2°W.L, the extremely tight spacing between ARLIR at 107.3°W.L
and Anik F2 at 111.1°W.L, together with the higfrequencies of Ka
band which make reception more susceptible tofeala, would require
costly hardware solutions to address, includingrgdr dish and a stronger
mount. DTH has become a small dish service, alsTB&is all too aware.
Shaw Direct cannot be competitive with Bell TV (ado be sold under
the Telus brand in Western Canada) using cumberbome antennae
much larger than those marketed by Bell TV. Moe¥pa Ka band
solution, even if technically feasible and markétatvould cost some
$300 million more in space costs than an extendedvdhd solution.



» Ka band is most efficiently used for regional speam solutions, to
provide bandwidth Internet access, for exampléoothe delivery of
video to local market, as is done in the US. ftasa technology well-
suited to providing a national, broad footprint DBdrvice of the kind
delivered by Shaw Direct.

* Bell TV recently announced a proposal to provideraesat” service that
would make available local television signals ddTad basis to former
over-the-air (OTA) viewers in markets where thealdoroadcaster does
not convert to digital transmission. The proposabrporates the use of
Ka band. While Shaw Direct is prepared to proddagmilar OTA
satellite delivery mechanism using extended-Ku baaphcity, the use of
the new satellite for this purpose would be limitecne transponder.
Shaw Direct plans to utilize the satellite predoanithy for services with
broad geographical distribution, not solely for grevision of a localized
over-the-air satellite delivery service to a narfoage of former over-the-
air viewers. The provision of Ka band servicelte broad subscriber
base, to be used in conjunction with the existimgventional Ku band
infrastructure, would render Shaw Direct uncontpeti As such, any
suggestion by Bell TV that its proposed use of Kadis practicable for
Shaw Direct is incorrect.

* In general, Shaw Direct requires a national footpmot regional spot
beams, and we need that capacity in our orbitghteiurhood of
107.3°W.L to 111.1°W.L. For the reasons discussedr initial
submission, only extended-Ku band capacity can wotkis
neighbourhood. We have looked carefully at a Kedsolution, and have
rejected it as technically complicated given theaa orbital spacing, too
expensive, both with respect to space segment@mlimer dishes, and
commercially unsaleable due to the need for cunapeesconsumer dishes
capable of receiving both Ku band and Ka band $sgnlaurthermore, Ka-
band lacks the important benefit of providing itibback-up to our
conventional Ku-band capacity.

21.  In summary, it is highly misleading for Bell TV smggest that Shaw Direct
should adopt an impractical, costly and uncompetitechnology in order to
increase capacity for its DTH business.

Relocation of FS Links from Extended Ku to Other Partsof the 11 GHz Band
22.  The Joint FS Response states that:
While it may be possible to retune some links wntthie 11 GHz
band, retuning will not be possible for other linkghe band.

Many components only have a tuning range of 30-4¥Mnd
would then have to be replaced if still available.
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24.

25.

26.

In some cases, the make of the equipment simplyepte
retuning. In these cases, the equipment will nedx replaced.

In other cases, the network topology prevents regun

Shaw itself has 28 licensed FS links in the extdriie sub-band frequencies. It
therefore has considerable experience using timegadncies for microwave
backhaul. An engineering analysis prepared byG&adbois, P. Eng., of Shaw
(Appendix 1) indicates that virtually all FS linksthe extended Ku sub-bands
can be efficiently accommodated in the adjacent0&’8ub-bands.

That engineering analysis shows that of the 54&lourrently licensed in the
extended-Ku band, only 5 small groups of linksallotg about 8 to 10, could not
be accommodated for technical reasons in the ARR®Bbands.

In fact, most of the FS links in the extended Kadsaare in urban areas with
relatively short hops. The 18 and 23 GHz bandd,emen the 38 GHz band, are
better suited for such links, and use spectrum raffigently.

The argument in the Joint FS Response that sonesrathy have to be replaced
because they cannot be retuned is countered bgd¢hthat all radios need
periodic replacement, and that after the three-yraasition period, it is likely
that a significant proportion of such radios wiled to be replaced in any event
due to natural attrition.

Availability of Fiber asan Alternative to Extended Ku Microwave

27.

28.

29.

Rogers initial submission states, at paragrapha; t

Although the use of fiber-optic systems is an int@oir option for
providing additional background capacity, the usmicgrowave
transmission will continue to be the preferred @ptin many
cases.

Shaw notes that it, as well as Rogers, makes axeeunse of fiber in its
communications networks and that fiber has greztpacity than microwave.
More specifically, we understand that fiber is #afale in the lower BC mainland
to serve the needs of companies such as Teragocuvhently use 11 GHz
microwave links.

Accordingly, we submit wireless backhaul shoulcchgied out using fiber-optic
systems where such systems are in place, or caadm@mically installed to
respond to the great demand anticipated by 3G mgbdwth. Backhaul effected
using fiber rather than the continued use of mieeswtransmissions in the
extended-Ku bands will enable a more efficientaefsgpectrum in a manner that



fulfills a range of public policy objectives, assgeibed in Shaw’s submission of
April 17.

The Use of Efficient Modulation and Compr ession

30.

31.

32.

The Joint Fixed Services Response to Industry Gas&uestion 7 suggests that
DTH proponents have not demonstrated that all cesgion and modulation
options have been exhausted in order to maximingerdional Ku-band

capacity.

In fact, Shaw Direct adopted 8PSK modulation twargeago for all of its HD

services at a cost of several million dollars. 8Iarect thereby increased its
Mpbs by 50% for those transponders. In additidrgvEDirect is considering

moving to MPEG-4 compression going forward.

That being said, 8PSK modulation and MPEG-4 congimasmust be adopted
and implemented in a manner that does not leadgostainable costs and
disruptions to Shaw Direct’s subscriber base. Assalt, it cannot be adopted for
all existing services given the extent of equipnarange-outs that would be
required. To do so would render Shaw Direct uncefitipe. The only viable
alternative for the expansion of Shaw Direct’s @yaemains the use of the
extended Ku-band.

Conclusion

33.

34.

35.

We thank the Department for this opportunity toyile Reply comments on an
issue of paramount importance to Shaw’s DTH opeanati

Shaw’s agreement with Telesat to build and launcbva extended-Ku band
satellite will represent a significant infrastrugunvestment of hundreds of
millions of dollars. This investment will supp@rtstrong Canadian satellite
sector, contribute to the further deployment ofdolteand infrastructure, and
fulfill a number of public policy objectives in coaction with broadcasting and
maintaining dynamic competition in the DTH disttilmn sector.

If Shaw and Telesat are to proceed with building @unching a new satellite,
the requested policy change is needed as soorsablgo Pending regulatory
requirements scheduled to take effect in Augusfi2Bioadcasters’ plans to
largely forego conversion to digital over-the-aartsmission, and increasing
market demand for HD services mean a new sateilitet be brought into
operation within 30-36 months. The current prodessprovided the opportunity
for all interested parties to fully review and resg to the proposed policy
change. Any delay in issuing a decision on thé&cgalhange will have the effect
of thwarting the proposed use of extended Ku-bandfH, frustrating the
realization of public policy objectives, and undérimg the competitiveness of
Shaw Direct.



36.  Accordingly, we urge the Department to decide théter expeditiously and to
permit the use of extended Ku-band for DTH. Onithwuch a decision can
work proceed on the construction and launch ofva @gended Ku-band satellite
while it still remains a viable solution for expamg the Shaw Direct network.

Yours sincerely,

Peter Bissonnette
President
Shaw Communications Inc.

cc. Hon. Tony Clement, Minister of Industry
Hon. James Moore, Minister of Canadian Heritage
Mr. Michel Arpin, Vice-Chair Broadcasting, CRTC
Mr. Len Katz, Vice-Chair Telecommunications, CRTC



