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1.0 INTRODUCTION 
 

1. Further to Canada Gazette Notice No. DGTP-008-2006,1 Bell Canada (or the Company) 

hereby provides its comments on the Petition to the Governor in Council, dated 16 May 2006, 

by Barrett Xplore Inc.(hereafter referred to as "BXI" and the "BXI Petition") in respect of 

Telecom Decision CRTC 2006-9, Disposition of funds in the deferral accounts, 16 February 

2006 (Decision 2006-9, the Decision or the Deferral Account Decision). 

 

2. By way of background, the issues raised in this proceeding concern the Canadian 

Radio-television and Telecommunications Commission's (CRTC's) decision concerning the 

disposition of funds in Incumbent Local Exchange Carriers' (ILECs') deferral accounts.  The 

decision at issue is Decision 2006-9. 

 

3. In a decision issued four years prior to the Deferral Account Decision,2 (i.e., the Price 

Cap Decision), the Commission set out a price regulation regime that would apply during the 

next four year period to Bell Canada and other ILECs. The key point for present purposes is that 

the revenues associated with price reductions for ILECs' residential local telephone services 

that would otherwise have been required under the price cap formula established in the Price 

Cap Decision were required by the CRTC to instead be placed in a deferral account. 

 

4. In the Deferral Account Decision, the CRTC ordered the ILECs, including Bell Canada, 

to dispose of the funds in their respective deferral accounts by: (i) implementing initiatives that 

would improve the accessibility to telecommunications services by persons with disabilities, and 

(ii) giving one-time subscriber rebates, the amount of which could be reduced to the extent that 

the ILEC proposes, and the Commission approves, expansion of the broadband availability to  

(primarily rural and remote) areas where the extension of broadband is uneconomic.  The CRTC 

directed each ILEC to allocate a minimum of 5% of the accumulated balance in its deferral 

account to improve access to telecommunications services for persons with disabilities.  The 

CRTC then addressed the remaining 95% of the deferral account funds and determined that 

instead of giving subscribers one-time rebates, each ILEC could instead propose to use these 

funds, in all or in part, to cover the uneconomic cost of expanding broadband services to 

qualifying communities.  Any remaining funds would have to be provided to subscribers in the 

form of one-time rebates. 

                                                 
1 See: Canada Gazette, Part I, June 3, 206, page 1337, Petition to the Governor in Council to Vary Telecom 

Decision CRTC 2006-9 Disposition of Funds in the Deferral Accounts. 
2  Regulatory framework for second price cap, Telecom Decision CRTC 2002-34, 30 May 2002 (Price Caps 

Decision). 
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5. BXI’s Petition to the Governor in Council, dated 16 May 2006, filed pursuant to section 

12 of the Telecommunications Act seeks to have Decision 2006-9 varied, rescinded or referred 

back to the Commission regarding the CRTC’s determinations therein concerning the 

disposition of deferral account funds on rural broadband expansion.  BXI also requests that the 

Governor in Council stay the portions of the decision dealing with rural broadband expansion. 

 

6. The Company filed preliminary comments on the BXI Petition, essentially dealing with 

procedural issues, in submissions to the Governor in Council dated 26 June 2006 and 

6 July 2006, respectively.  This submission constitutes Bell Canada's substantive comments on 

the BXI Petition. 

 

7. In addition, it is also relevant to note that BXI filed an application, dated 2 June 2006, 

pursuant to section 62 of the Act seeking to have the CRTC review and rescind or vary and stay 

Decision 2006-9 (BXI Review and Vary Application).  The record of the BXI Review and Vary 

application is complete and the CRTC is considering that application. 

 

8. As well, it is also relevant to update the ongoing CRTC process relating to ILECs' 

broadband expansion proposals. 

 

9. In a letter, dated 10 March 2006, to interested parties to the Decision 2006-9 

proceeding, the CRTC outlined the requirements for ILECs wishing to file broadband expansion 

proposals and invited ILECs to file their plans by 30 June 2006.3  The 30 June deadline was 

subsequently extended to 1 September 2006.  On that date, Bell Canada filed its broadband 

expansion proposal. 

 

10. On 30 November 2006, the CRTC issued Telecom Public Notice CRTC 2006-15, 

Review of proposals to dispose of the funds accumulated in the deferral accounts (PN 2006-15).  

Among other things, PN 2006-15 initiates the public proceeding in which the CRTC will consider 

the broadband proposals submitted by various ILECs, including Bell Canada.  As discussed in 

greater detail below, all alternative broadband service providers, including BXI, will have the 

right to participate in the PN 2006-15 process. 

 

                                                 
3  Re Follow up to Disposition of funds in the deferral accounts, Telecom Decision CRTC 2006-9:  Broadband 

expansion proposals, 10 March 2006. 
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11. BXI's Petition requests that the Governor in Council provide the following relief4 in 

respect of Decision 2006-9: 

 

a) Stay those parts of Decision 2006-9 that address the broadband expansion issue. 

b) Vary Decision 2006-9 to implement one, or a combination of one or more, of the 

following three models for broadband service expansion: 

i) The Alberta SuperNet model; 

ii) The U-CAN Model; 

iii) The CRTC's portable contribution regime model (which allows consumers to 

select their service provider of choice and extends the subsidy to the selected 

service provider); or 

c) Rescind Decision 2006-9 as it applies to broadband services and refer the Decision back 

to the CRTC to consider how to return the deferral account revenues to consumers; or 

d) Rescind the CRTC's determinations with respect to the proposed subsidy program in 

Decision 2006-9 and direct the CRTC to study and report back to the Governor in 

Council, pursuant to section 14 of the Act, on appropriate ways to implement a 

competitively and technologically neutral subsidy scheme, including consideration and 

assessment of the merits of the SuperNet, U-CAN and portable contribution schemes, 

either along or in combination; or 

e) Direct the CRTC to consider alternative means of implementing the Decision that will not 

have adverse consequences on competing broadband suppliers and at a minimum, 

direct the CRTC to consider competitors' business plans for extension of broadband 

services over the same four year period that it considers the ILECs' plans. 

 

12. BXI raises the following grounds in support of these claims: 

 

a) the Commission fails to apply the principle of competitive neutrality by permitting deferral 

account funds to be used exclusively by ILECs for the expansion of their broadband 

facilities and by ignoring the impact of the decision on competitors;5 

b) the Commission fails to address the principle of technological neutrality and ignores the 

advances in alternate broadband technologies and specifically the capabilities of 

                                                 
4  BXI Petition, paragraphs 107 to 115. 
5  BXI Application, paragraph 42. 
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Ka-band satellite services and fails to take into account the capabilities of K2 band 

satellite services;6 

c) the Commission erred by ignoring the success of the SuperNet model in Alberta, 

assuming that using the deferral account to fund the construction of backbone facilities 

would be insufficient to assure the provision of broadband services to end customers by 

alternate broadband service providers7; 

d) the Decision conflicts with the recommendations set out in the Final Report of the 

Telecom Policy Review (TPR) Panel, issued on 22 March 2006;8 

e) The Decision will slow down the extension of broadband services;9 and 

f) The Decision is bad for consumers.10 

 

13. As set out below, each of these claims is incorrect and without foundation and as a 

result the Application should be dismissed in its entirety.  The Company's comments on the BXI 

Petition are structured as follows:  First, in the event the Governor in Council determines to 

consider the Petition on the merits at this time, the Company demonstrates that each of BXI’s 

above six assertions is incorrect.  Second, alternatively, the Company reiterates why, in these 

unique circumstances, it would be inappropriate for the Governor in Council to consider the 

Petition at this time.  Third, the Company demonstrates that BXI has failed to satisfy any of the 

three requirements to qualify for a stay of those aspects of Decision 2006-9 relating to rural 

broadband. 

 

14. In terms of BXI’s six claims, the Company’s responses can be summarized as follows: 

 

a) Each of the alleged breaches of the competitive neutrality principle claimed by BXI is 

without foundation.  The funds are not a subsidy and the facilities built using the deferral 

account funds are not for the exclusive use of ILECs. Rather, the facilities will be made 

available to alternate broadband providers at a minimum rate. If the decision favours any 

service providers it is competitors not ILECs,  

b) Contrary to BXI's allegation, Decision 2006-9 applies the principle of technological 

neutrality.  The Decision is not, as BXI suggests, biased against satellite broadband 

technology.  It does, however, recognize certain capacity limitations associated with this 

                                                 
6  BXI Petition, paragraphs 58 to 62. 
7  BXI Petition, paragraph 65 to 72. 
8  BXI Petition, paragraph 73 to 76. 
9  BXI Petition, paragraphs 77 to 79. 
10  BXI Petition, paragraphs 82 to 85. 
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technology and takes these limitations into account in implementing a broadband 

expansion framework.  BXI’s technology assertions are also flawed because they are 

based on the incorrect assumption that only wireline broadband initiatives will be 

approved under the Commission's criteria. 

c) Each of the alleged breaches of the competitive neutrality principle claimed by BXI is 

without foundation. 

d) Contrary to BXI's allegation, Decision 2006-9 applies the principle of technological 

neutrality. 

e) The Commission was correct to permit funding of both access and backbone facilities 

through the deferral account.  Moreover, the Alberta SuperNet model is not an 

appropriate model for funding both access and backbone facilities.  There has been no 

fundamental change in circumstances, nor has BXI cited any such changes, related to 

advances in technology that the Commission was not aware of in rendering 

Decision 2006-9. 

f) BXI's claim that Decision 2006-9 is inconsistent with the recommendations of the TPR 

Panel's Final Report (TPR Panel Final Report) is false.  Read fairly and in context, it is 

evident that the broadband expansion framework set out in Decision 2006-9 is entirely 

consistent with the TPR Panel Final Report.  BXI's claim of inconsistency is based on a 

misreading and mischaracterization of that report. 

g) The guidelines and implementation plan established by the Commission will not delay 

the expansion of broadband services to unserved areas as claimed by BXI.  Rather, the 

CRTC's plan will ensure that broadband services are extended to unserved areas in an 

effective manner, providing customers with the benefit of choice in their service provider, 

improved service and lower prices.  In addition, each of the alternative broadband 

expansion models that BXI requests the Commission to adopt is unworkable and illegal. 

h) Consumers will benefit from the expansion of broadband services to qualifying 

communities and indeed certain consumer groups as well as other organizations have 

already commented in the proceeding that led to the Decision 2006-9 on the significant 

benefits that ILEC deferral account-funded broadband expansion programs would bring 

to customers. 

 

15. Finally, in the event the Governor in Council chooses to consider BXI's stay application 

on the merits, the Company demonstrates that BXI has failed to meet the three tests that must 

be satisfied in order to obtain a stay of the implementation of Decision 2006-9.  BXI has not 
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demonstrated that there is a serious question to be tried, that it would suffer irreparable harm in 

the absence of a stay, and has failed to show that the balance of convenience lies in its favour. 

 

2.0 BELL CANADA'S COMMENTS 
 

2.1 The Governor in Council Should Dismiss the Petition on the Merits 
 

16. For the sake of convenience, the Company responds in the following paragraphs to the 

grounds raised by BXI in support of the Petition in the same order as raised by BXI. 

 

2.1.1 Decision 2006-9 is Entirely Consistent with Principles of Competitive Neutrality 
 

17. BXI's assertions regarding breach of the competitive neutrality principle can be 

summarized as follows: (i) the deferral account funds are a subsidy; (ii) the funds are for the 

exclusive use of the ILECs; (iii) the Commission ignored the impact that deferral account 

expenditures will have on competitors, like BXI, who have also invested in facilities in high cost 

areas; and (iv) by rejecting proposals for a competitive bidding process whereby competitors 

would bid for the right to use funds from the ILEC deferral accounts for the extension of 

broadband services to rural and remote areas using least-cost technology, the Decision favours 

the ILECs.  Each of these claims is refuted in the following paragraphs. 

 

18. The first fundamental flaw is BXI's unfounded claim that these expenditures constitute a 

subsidy which provides the ILECs with a competitive advantage.  They do not.  To the contrary, 

the Decision limits the funding of ILECs' proposed broadband expansion programs from their 

respective deferral accounts to the "uneconomic cost" of such programs.11  The CRTC defined 

"uneconomic cost" as the present worth of the total cost of the broadband expansion program, 

less the present worth of all of the revenues that an ILEC can generate from the retail and 

wholesale services that will use the funded facilities over a 15-year study period.12  In other 

words, the ILECs' projected revenues are deducted from the eligible deferral account funds.  In 

Bell Canada's case, the total cost of the Company's proposed broadband expansion program 

that was filed with the Commission on 1 September 2006 pursuant to Decision 2006-9 is well in 

excess of the uneconomic cost of $455M that would be funded through Bell Canada's deferral 

account funds.13 

                                                 
11  Decision 2006-9, paragraph 197. 
12  Section 2 of the Commission's 10 March 2006 letter. 
13  The actual cost of the program was filed in confidence with the Commission in the Company's 1 September 2006 

submission. 
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19. By limiting the ILECs' cost recovery through the deferral account to the uneconomic cost 

of broadband expansion, the Commission has, in effect, ensured that ILECs will not be able to 

retain any of the margins associated with the broadband services they offer in the areas 

included in the program.14  This is hardly a competitive advantage.  Indeed, the Decision favours 

alternative broadband providers over the ILECs, in that competitors will be able to make use of 

the deferral account-funded facilities, and benefit from the margins associated with the provision 

of their broadband services using those facilities. 

 

20. Decision 2006-9 requires ILECs to provide alternative providers with access to the 

deferral account-funded broadband infrastructure at a minimal cost, which will enable those 

providers to deploy their broadband services using those facilities in the areas that are included 

in ILEC broadband expansion programs.  Indeed, as part of its 1 September 2006 broadband 

expansion proposal, Bell Canada indicated that where requested by alternative providers, it 

would introduce a new wholesale broadband service, and provided a description of the 

proposed service in its 1 September 2006 submission.  Again, this favours competitors and 

hardly constitutes a violation of the competitive neutrality principle. 

 

21. A second fundamental flaw is BXI's inaccurate claim that the Commission has permitted 

the funds to be used exclusively by the ILECs.  This ignores the clear language and competitive 

safeguards which the Commission built into the broadband expansion scheme. 

 

22. The Commission stipulated how ILEC broadband expansion proposals must be 

structured to satisfy the principle of competitive neutrality.  The Commission's determinations in 

this regard are highlighted below: 

 
"The Commission considers that an important aspect of competitive neutrality 
is that alternative providers of broadband services are able to use any 
backbone facilities constructed with funds from the deferral accounts on the 
same terms as the ILECs, so that end customers have access to the widest 
possible choice of service providers."15  (emphasis added) 
 

                                                 
14  The cost of the broadband expansion program Bell Canada filed pursuant to Decision 2006-9 on 

1 September 2006 is well in excess of the permitted deferral account draw down associated with the expansion 
of broadband to qualifying areas under Decision 2006-9 in the operating territories of Bell Canada and Bell Aliant 
within Ontario and Quebec, which is currently estimated to be in the order of $450M. 

15  Decision 2006-9, paragraph 190. 
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"The Commission considers that allowing all providers to use backbone facilities 
on the same terms will encourage competition while also providing direct 
benefits to consumers."16 (emphasis added)   
 
"The Commission considers the ILECs should ensure that communities 
selected for expansion of broadband services would be those communities 
that would be unlikely to receive such services from any service provider in 
the near future.  The Commission also considers that this would be consistent 
with the principle of competitive neutrality."17 (emphasis added)  
 
"The Commission notes that some ILECs offer bundled broadband services 
on a wholesale basis to alternative service providers - for example, Bell 
Canada's Gateway Access Service.  The Commission considers that these 
services should also be offered in any community where broadband 
services are extended using funds from the deferral accounts."18  (emphasis 
added)  

 

23. BXI's claims regarding the alleged exclusive access by the ILECs completely ignore the 

Commission's clear requirements that "all service providers should have access to these 
backbone facilities on the same terms as the ILECs", and that ILECs must make those 
facilities available to alternative service providers at a "minimal rate"19, and that any 

wholesale broadband service offered by the ILECs, including, in the case of Bell Canada, its 

Gateway Access Service provisioned over dry loops, must be made available in all funded 

communities.  Indeed, Bell Canada's broadband expansion proposal filed on 1 September 2006 

meets these requirements, and therefore, does not, in any way, disadvantage competitors. 
 

24. BXI's third claim, that the Commission failed to consider the impact the ILECs' 

broadband expansion programs may have on competitors, is similarly inaccurate.  The 

competitive safeguards noted above expressly ensure that the ILECs' proposals for broadband 

expansion are only made for communities where broadband service is not available from any 

service provider, is not part of the ILECs' existing commitments or planned roll-out, and the 

community has not received funding or approval for funding from any government broadband 

expansion programs.20  Again, Bell Canada's proposed broadband expansion program only 

includes such communities, as detailed in the Company's 1 September 2006 submission. 
 

25. It is also important to note that the Commission's implementation plan allows for the 

revision and re-assessment of ILEC broadband proposals on an annual basis.  This ensures 

                                                 
16  Decision 2006-9, paragraph 194. 
17  Decision 2006-9, paragraph 195. 
18  Decision 2006-9, paragraph 196. 
19  Decision 2006-9, paragraph 194. 
20  Decision 2006-9, paragraph 197. 
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that only areas that meet the qualification criteria are included in the program.  In this regard, 

the Commission indicated in its 10 March 2006 letter that, beginning in 2007, the ILEC is to 

provide, on 1 November of each year, an annual updated rollout plan for the following calendar 

year (1 January to 31 December) based on the Commission-approved plan.  Competing 

broadband providers can comment on this updated plan, and identify any communities that are 

on the ILEC lists, where they already provide broadband services, or which they have firm 

commitments to serve. 

 

26. Similarly, alternative providers will have the opportunity to review and comment on the 

initial rollout plans submitted by ILECs, and again, if they identify communities that they already 

serve, or have firm plans to serve, then those areas will be removed from the ILEC plans.  As 

noted, PN 2006-15, issued on 30 November, initiated the Commission proceeding to review the 

ILEC broadband expansion proposals filed on 1 September 2006.  The proceeding provides the 

opportunity for competing broadband providers and other interested parties to provide 

comments on the ILEC proposals, including identification of any community that ILECs have 

proposed to include in their broadband expansion programs which alternative providers already 

serve or have firm plans to serve.  The proceeding also has two rounds of interrogatories, which 

will enable parties to seek clarification or other detail related to the ILEC proposals.  If through 

the course of this proceeding it is determined that a community that is included in the ILECs’ 

proposed broadband expansion program already has equivalent broadband access from 

another provider to that which would be provided by the ILEC, then that community will be 

excluded from the ILEC broadband expansion program.    

 

27. In light of the recently initiated follow-up proceeding to Decision 2006-9, and the annual 

update process envisaged in Decision 2006-9, Decision 2006-9 will not prevent competitors 

from serving any of the areas that are included in the initial ILEC broadband plans.  To the 

contrary, the Commission's framework promotes competitive neutrality by enabling the 

Commission to continuously re-evaluate the planned builds of both the ILECs and competitors 

with developments "on the ground" and for the Commission to adjust the ILECs' proposals 

accordingly. 

 



- 10 - 
 
 

 

28. BXI also argues that a competitive bidding process for determining which provider would 

be able to make use of funds from ILEC deferral accounts for the expansion of broadband 

would have ensured competitive neutrality.21 
 

29. It was entirely appropriate for the Commission to weigh factors, such as administrative 

efficiency, complexity and delay, into the broadband expansion framework which it adopted.  

Section 47 of the Act requires the Commission to exercise its powers and perform its duties with 

a view to implementing the Canadian telecommunications policy objectives in section 7 of the 

Act. 
 

30. It can be seen that the Commission's analysis in determining not to adopt a competitive 

bidding process is entirely consistent with the following telecommunications policy objectives: 
 

- 7(a) To facilitate the orderly development in Canada of a telecommunications system 

that safeguards and strengthens the social and economic fabric of Canada and its 
regions.  (emphasis added)  The Commission chose not to implement a competitive 

bidding process in order to avoid delay and administrative burden. 

- 7(b) To render reliable and affordable telecommunications services to all Canadians.  

(emphasis added)  The Commission determined that the model established in Decision 

2006-9 is the most cost-effective means of ensuring that the bulk of the deferral account 

funds are spent on broadband facilities, rather than the administration of a competitive 

bidding process, which the Commission concluded would place a significant regulatory 

burden on parties. 

- 7(f) Ensuring that regulation, where required is efficient and effective (emphasis 

added).  BXI's submission fails to consider the costs and inefficiencies associated with 

its proposed bidding process, costs which would ultimately be felt by rural broadband 

users. 

- 7(h) Responding to the economic and social requirements of users of 

telecommunications services.  Determining not to adopt a competitive bidding process 

ensures that the funds are allocated and approved for broadband expansion in the 

timeliest manner. 
 

31. Further, as discussed above and contrary to BXI's claim, the Decision does not favour 

ILECs, given that competitors will be able to make use of the deferral account-funded ILEC 

                                                 
21  BXI Petition, paragraph 48. 
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backbone facilities to deploy their own broadband services, at a minimal rate, and will be able to 

retain all of the resultant profits. 

 

32. It is inaccurate for BXI to imply22 that all consumer groups opposed rural and remote 

broadband expansion initiatives.  The significant benefits that Bell Canada's proposed 

broadband expansion program filed in the proceeding that led to Decision 2006-9 would provide 

to residential and business customers were summarized by the Ontario Chamber of Commerce 

(OCC) in its letter of support for this program, filed with the Commission on 

27 September 2004.  The OCC, a federation of 160 local chambers of commerce and boards of 

trade in the Province of Ontario, representing some 57,000 businesses of all sizes, in all 

economic sectors and from every area of the province, summarized the key benefits of the 

Company's proposal as follows: 
 

"The OCC is impressed by Bell's initiative, as the ability to access broadband 
services is a fundamental component of economic development in the Province 
of Ontario.  Having access to such technologies is vital to creating a competitive 
and level playing field for small businesses and entrepreneurs. 

 
The program would provide significant benefits to both residential and business 
customers who live and work in rural areas where broadband services are not 
presently available.  It is the OCC's strong opinion that significant economic and 
other benefits would also result from this laudable program."   

 

33. The OCC also noted that, in addition to delivering significant benefits to residential 

customers and businesses: 
 

"Bell Canada's program would be substantially funded from Bell Canada's 
deferral account, as well as Bell Canada." 

 

and that, 
 

"…the broadband infrastructure deployed under the program would be made 
available to other broadband service providers on a wholesale basis, thereby 
potentially providing residents and businesses with the flexibility to choose 
between broadband services."   

 

34. The Union of Ontario Indians, representing the Anishinabek First Nations which account 

for 30% of the total First Nation population in Ontario, also supported the use of deferral account 

funds for broadband expansion initiatives and, in particular, the use of such funds to implement 

the Bell Canada proposal referenced above.  In its letter filed with the Commission on 

                                                 
22  BXI Petition, paragraph 57. 
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13 October 2004, the Union of Ontario Indians indicated that modern necessities now include 

broadband connectivity and, as such: 
 

"…recognizes the need for Bell Canada to continue to expand and support 
broadband services to First nations in rural and remote areas." 

 

35. Further, the Union of Ontario Indians expressed its support for using deferral account 

funds: 
 

"…for projects that will assist them in accessing technologies that are not 
currently available to them." 

 

and noted that it: 
 

"…supports Bell Canada in its efforts to access resources to support this 
broadband initiative and in turn keep the Anishinabek [First Nations] informed on 
what resources are accessed and how our member communities have 
benefited." 

 

36. Indeed, many aspects of the ILEC broadband expansion programs that would be funded 

through deferral account funds as per the determinations in Decision 2006-9 are similar to the 

proposal Bell Canada put forth in the proceeding which culminated in Decision 2006-9.   
 

2.1.2 Decision 2006-9 Applies the Principle of Technological Neutrality 
 

37. BXI's second assertion is that the Decision ignores the principle of technological 

neutrality.  This principle holds that regulation should not favour one technology over another 

and should treat all equally.  BXI claims that the Commission has ignored, or was unaware of, 

the capability of Ka-band satellite technology to deliver broadband services to unserved 

communities, and the new economics associated with providing broadband utilizing satellite and 

advanced fixed wireless technologies.23  It also asserts that the Decision improperly focuses on 

the use of ILEC deferral account funds for the expansion of wireline "backbone" facilities to high 

cost serving areas.24  These assertions are incorrect because they: (i) ignore the extensive 

record that the Commission had before it in rendering Decision 2006-9; and (ii) incorrectly 

assume that only wireline broadband initiatives will be approved under the Commission's 

criteria. 
 

                                                 
23  BXI Petition, paragraphs 59 and 62. 
24  BXI Petition, paragraph 60. 
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38. BXI's claim that the Commission ignored alternative technologies and, in particular, the 

capability of Ka-band satellite technology, is simply false.  Telesat Canada, for example, 

provided an extensive description of Ka-band satellite technology during the proceeding that 

culminated in Decision 2006-9.25  The use and characteristics of Ka-band satellite broadband 

was also discussed by a number of other parties, including BXI itself, NetWork B.C. and Bell.26  

The key point is that satellite broadband technology provides for broad geographic coverage, 

however, satellite services are typically offered on a shared basis.  As a result, the capacity 

limitations associated with satellite broadband services with a download capacity of more than 

one (1) Megabit per second (Mbps) will limit the potential number of customers that could 

subscribe service via this technology.  Telesat Canada's comments noted that the uncommitted 

Ka-band capacity on the Anik F2 satellite could only support approximately 125,000 to 150,000 

users dispersed across Canada.  Telesat also indicated that the two beams serving the most 

populated areas of southern Ontario and Québec are limited in terms of capacity, although 

noting that further capacity would be made available.27  BXI itself has acknowledged the 

capacity restrictions of satellite services in its comments filed in the proceeding that led to 

Decision 2006-928.  The TPR Panel also acknowledged these limitations in its Final Report.29 

 

39. Second, Decision 2006-9 does not state that the deferral account funds must be used 

for the expansion of broadband using only wireline facilities, as suggested by BXI.  BXI implies 

that ILECs that choose to file broadband expansion proposals pursuant to the determinations in 

Decision 2006-9 will rely solely on wireline technologies for broadband expansion.  This 

assumption is unfounded and is simply not the case, as is evident from Bell Canada's 

1 September 2006 broadband submission.  As indicated therein, Bell Canada proposes to utilize 

either fixed wireless and/or Digital Subscriber Line (DSL) access technologies for broadband 

expansion, depending on the location and characteristics of the community, and will choose the 

technology that proves to be the most cost-effective.  As part of its submission, the Company 

has also filed extensive costing detail in support of its proposed technology choices. 

 

40. For all of these reasons, the determinations in Decision 2006-9 are fully consistent with 

the principle of technological neutrality.  There has been no fundamental change in 

                                                 
25  Telesat's 15 October 2004 comments and its 27 June 2005 reply comments filed in the proceeding initiated by 

Telecom Public Notice CRTC 2004-1 (Public Notice 2004-1). 
26  See the 15 October 2004 comments filed by BXI, Network B.C., and Bell Canada and Bell Canada's 

27 June 2005 reply comments filed in the proceeding initiated by Public Notice 2004-1. 
27  Telesat Canada 15 October 2004 comments filed in the PN 2004-1 proceeding, paragraph 22. 
28  BXI 15 October 2004 comments filed in the PN 200-2 proceeding, paragraph 24. 
29  TPR Panel Final Report, Annex A, page 13-4. 
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circumstances, nor has BXI cited any such change, related to advances in technology that the 

Commission was not aware of in rendering its decision. 

 

2.1.3 Use of Deferral Account to Fund Access and Backbone Facilities is Appropriate 
 

41. The expansion of broadband services to customers in a particular unserved community 

involves the provision of local broadband access to connect the end customer location in that 

community to the serving Central Office or Base Transceiver Station if fixed wireless technology 

is deployed.  It may also require the expansion of backbone facilities which would enable the 

delivery of bandwidth for the provision of broadband to that community.  

 

42. BXI next asserts that the Decision, by establishing that both access and backbone 

facility builds qualify for funding from ILEC deferral accounts, is based on the erroneous 

assumption that "constructing only backbone facilities in rural and remote areas is not likely to 

provide sufficient incentive to broadband providers to offer broadband services in these 

communities"30.  BXI claims that requiring that ILEC broadband expansion proposals include 

access and backbone facilities will lead to fewer builds by competitors, slower roll-out of 

broadband to customers and no guarantee of choice or least-cost service models for customers.  

BXI has suggested funding be limited to backbone only.  As an alternative, BXI advocates the 

Alberta SuperNet model as an ideal model for ensuring that broadband services are made 

available to unserved areas that would otherwise be uneconomic to serve.31  These claims are 

refuted in the following paragraphs. 

 

2.1.3.1 The Funding of Access and Backbone Facilities Will Deliver the Benefit of 
Broadband to End Customers  

 

43. Requiring broadband expansion to provide for BOTH access AND backbone facilities 

ensures that the disposition of deferral account funds primarily benefit end customers.  This 

determination correctly recognizes that the cost of access, like the cost of backbone facilities, 

could be a key deterrent to economically expanding broadband services to currently unserved 

rural and remote areas.  Indeed, as is evident from Bell Canada's 1 September 2006 

submission, the cost of the backbone component of its proposed broadband expansion program 

is only a small component of the overall cost of the proposed program, although the exact 

                                                 
30  BXI Petition, paragraph 64. 
31  BXI Petition, paragraphs 65 to 70. 
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proportion is confidential.32  As such if the Commission were to limit the use of deferral account 

funds to just the construction of backbone facilities as suggested by BXI, this could, in effect, 

undermine the economic viability of deploying broadband services to unserved areas and 

indeed provide no definitive guarantee to customers that they would be able to benefit from 

availability of broadband services. 

 

44. This is precisely the risk that was identified by the Government of British Columbia 

through its NetWork B.C. project.  NetWork B.C. pointed out "… the installation of transport 

[backbone] facilities, without more, while perhaps technically "bridging the digital divide" to 

communities does not address the fundamental issue of actually providing broadband access" 

to customers.  According to NetWork B.C., the expansion of transport facilities without access 

"… is akin to providing electrical wiring without providing plug-ins or building highways without 

on-ramps".33 

 

45. By allowing deferral account funds to be used to expand access as well as backbone 

facilities, the Decision assures, at a minimum, that at least one broadband service provider will 

make broadband services available in communities that would not otherwise have access to 

such services.  Further, it will provide potential customers in these areas access to such 

services at service levels and terms and conditions that are comparable to those offered in 

areas where the provision of service is economical.  This objective is entirely appropriate since it 

facilitates providing reliable, affordance services to Canadians in urban and rural areas 

consistent with section 7(b) of the Act.  Ultimately, by allowing the deferral account to fund 

access as well as backbone facilities, the Decision guarantees that end customers in the remote 

areas that are included in ILEC broadband expansion programs will be able to actually receive 

broadband service, and to benefit from choice of service provider, improved service, and lower 

prices. 

 

46. Given the above, the Commission's determination in Decision 2006-9, that: 

"…constructing only backbone facilities in rural and remote areas is not likely to provide 

sufficient economic incentive to broadband providers to offer broadband services in those 

communities" is correct.  Indeed, the availability of backbone services alone would not 

guarantee the availability of broadband services to end customers. 

                                                 
32  The costs associated with the access and backbone components of the Company's proposed broadband 

expansion program were filed in confidence with the Commission in the Company's submission of 
1 September 2006. 

33  NetWork B.C. 15 October 2004 comments filed in the PN 2004-1 proceeding, page 4. 
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2.1.3.2 The SuperNet is Not a More Appropriate Model 
 

47. As an alternative to the Decision 2006-9 framework, BXI characterizes the Alberta 

SuperNet model, where bandwidth provisioned on subsidized backbone facilities is made 

available to alternative providers at a preferred rate, as the ideal model for ensuring that 

broadband services are made available to unserved areas that would otherwise be uneconomic 

to serve.34 

 

48. This assertion fails to acknowledge the critical role played by the Government of Alberta 

in funding the majority of the development of SuperNet.  It also fails to recognize that, for the 

most part, existing backbone facilities in other regions may already be available to permit the 

provision of broadband to unserved areas yet competitive entry has not taken place.  Indeed, 

even in the case of SuperNet, alternative providers are only able to provide access to the 

SuperNet backbone by obtaining further public subsidies.  Further, BXI's comments fail to 

recognize that the SuperNet model is, in some respects, similar to the model adopted by the 

Commission in the Decision. 

 

49. The Government of Alberta set out the primary objective for the SuperNet model as 

follows: 

 
"Alberta SuperNet is a high-speed, high-capacity broadband network linking 
government offices, schools, health-care facilities and libraries, including 
approximately 4,200 connections in 429 communities.  It's a pathway that lets 
government, educators and health care workers share and deliver information 
and services province-wide, and faster than ever before."35 
 
"The provincial government will invest $193 million over three years in this 
telecommunications infrastructure project.  This investment is for the build of the 
network's Extended Area, which the government will own, upon completion."36 
 
"The Extended Area includes 402 smaller communities where high-speed 
connectivity and market competition are more limited, or in the case of very small 
and remote communities, non-existent."37 

 

50. SuperNet provides a communications backbone which provides access and linkage for 

4,200 government offices, schools, health-care facilities and libraries.  These locations are 

                                                 
34  BXI Petition, paragraph 68. 
35  http://www.albertasupernet.ca/the+project/default.htm 
36  http://www.albertasupernet.ca/faq/the+project+-+general/project_faq_009.htm 
37  http://www.albertasupernet.ca/faq/the+project+-+general/project_faq_008.htm 
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provided a physical connection, or access facility, to the SuperNet and can be interconnected 

using advanced layer two and three communication services, including dedicated Virtual Local 

Area Networks (VLAN) and Virtual Private Networks (VPN), complete with guaranteed Service 

Level Agreements (SLA) or end-to-end Class of Service (CoS).38 

 

51. The Government of Alberta has encouraged third party commercial investment in access 

facilities through public money expenditure intended to subsidize the network.  It has, in effect, 

served as a catalyst in creating a competitive access market by leveraging the network assets 

created to fulfill its primary mandate of linking government, health and learning institutions.  But 

the availability of backbone facilities alone has been insufficient to encourage private investors 

to provide access facilities in all areas of Alberta.  In some cases, further public investment was 

required to ensure broadband connectivity to end users.  For example, several communities, 

located in east central Alberta, invested in the local infrastructure required to make high-speed 

Internet available in that region and partnered with a commercial ISP, Wild Rose Networks, in 

order to provide customer service, sales and maintenance support.39  This same ISP has 

adopted this type of municipal arrangement into its business model whereby "they will work in 

partnership with rural municipalities or local investors"40 in order to extend broadband 

availability, an arrangement involving minimal private investment.  This shows that even in the 

case of the SuperNet, further assistance is often required in respect of access to make rural 

broadband service a reality. 

 

52. Second, prior to the construction of SuperNet, the extent of the existing backbone 

network in Alberta was limited to several urban and semi-urban centres.  The map of 

communities with competitive high-speed network access in July 2001, provided by BXI in the 

Petition41, supports this fact.  Therefore, SuperNet not only achieved the Government of 

Alberta's objectives but also significantly extended the reach of the backbone network 

throughout the province.  In contrast, the reach of Bell Canada's existing backbone network in 

its Ontario and Quebec operating territory, a portion of which is now served by Bell Aliant, is 

extensive and is capable of reaching the majority of unserved areas.  The facilities and services 

that are provisioned using the existing backbone network are available to broadband service 

providers at existing rates.  Therefore, in Bell's operating territory, using deferral account funds 

for the purposes of exclusively extending the reach of its backbone network is not expected to 

                                                 
38 http://www.axia.com/projects/alberta_supernet_spbenefits.htm 
39  November 2005 article from The Rural Connection, http://www.axia.com/resources/Rural_Connection_Nov05.pdf 
40  http://www.wildroseinternet.ca/htm/A_wRoseNet.htm 
41  BXI Petition, paragraph 69. 



- 18 - 
 
 

 

result in a significant extension of the network.  Indeed, the portion of the cost of extending the 

backbone network under Bell Canada's proposed deferral account-funded program is small 

relative to the cost of providing broadband access to the qualifying communities that are 

included in the proposed broadband program. 

 

53. It is also noteworthy that deploying a duplicate backbone network for the purpose of 

making low cost backbone facilities available to competitors would not be an efficient use of 

deferral account funds and would directly contradict the TPR Panel's recommendation: 

 
"In line with the general principle that the objectives of Canadian 
telecommunications policy should be achieved primarily through market forces, 
the Panel believes existing or planned privately owned networks should not be 
duplicated using public subsidies."42 

 

54. In making its determinations, the Commission was well aware that using deferral 

account funds for the purpose of extending backbone facilities, without actually providing 

broadband access to the end customer, would result in many areas continuing to be unserved.  

Indeed, as indicated above, Bell has demonstrated that the cost of backbone represents a 

relatively smaller portion of the total cost of providing broadband service to areas that are not 

commercially viable to serve.  By requiring ILECs to include both backbone and access facilities 

as part of their proposed deferral account funded broadband expansion programs, the 

Commission's determinations ensure that broadband access is made available to the end 

customer.  The Company submits that the SuperNet model is not an appropriate model to fund 

both access and backbone facilities. 

 

55. BXI further claims that Decision 2006-9 fails to put in place competitive safeguards and 

accountability mechanisms, such as an independent access manager, which impedes the 

development of competitive broadband access markets.  Decision 2006-9 specifically addresses 

these issues by requiring ILECs to provide access to the deferral account-funded broadband 

infrastructure to alternative facilities-based providers.  As well, ILECs must make available any 

wholesale broadband services that they currently offer in areas that are economic to serve, 

including those provisioned over dry loops, in the areas that will be included in the deferral 

account-funded programs, at the same terms and conditions. 

 

                                                 
42  TPR Panel Final Report, page 8-14. 
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56. Additionally, the Decision guarantees that the incumbents' broadband connectivity is 

actually provided to end customers in rural and remote communities within a reasonable 

timeframe and on the same terms and conditions as in urban areas. 

 

2.1.4 The Decision is Consistent with the Recommendations of the TPR Panel's Final 
Report 

 

57. BXI claims that Decision 2006-9 is also contrary to the recommendations set out in the 

Telecommunications Policy Review Panel's Final Report (hereafter, referred to as the TPR 

Panel's Report).  BXI's assertions on this point can be summarized as follows: (i) the TPR Panel 

recommended against CRTC involvement in broadband subsidies; (ii) the Decision is not 

"carefully targeted"; (iii) the Decision does not incorporate a competitively neutral bidding 

process; and (iv) the Decision fails to treat backbone and access issues separately. 43 

 

58. BXI's first point is inaccurate.  Nowhere in the TPR Panel's Report does the Panel 

recommend that the "CRTC stay out of the subsidy business."  A more accurate reading reveals 

the Panel concluded only that the Commission's existing contribution fund not be expanded to 

finance broadband expansion.44 (emphasis added)  The broadband expansion framework 

announced by the Commission in Decision 2006-9 is consistent with this recommendation.  It 

does not expand the scope of the existing contribution regime to finance rural and remote 

broadband initiatives. 

 

59. Significantly, the TPR Panel was aware and took note of the Commission's broadband 

expansion rulings in Decision 2006-9, referring to the Decision in at least two separate 

references.45  Nowhere did the TPR Panel Report recommend against, or otherwise disapprove 

of, the Commission's broadband expansion ruling in Decision 2006-9.  To the contrary, the 

Panel's recommendations concerning government-administered broadband expansion 

initiatives were made to supplement those of the Commission in Decision 2006-9.  This point is 

evident from the following statement by the Panel: 

 
"In particular, the U-CAN broadband initiatives should supplement, and not 
duplicate, infrastructure projects that may be funded out of the CRTC-
established price cap deferral accounts."  (emphasis added) 46 

 

                                                 
43  BXI Petition, paragraph 73. 
44  TPR Panel Final Report, page 8-10. 
45  TPR Panel Final Report, pages 8-8 and 8-12. 
46  TPR Panel Final Report, page 8-12. 
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60. BXI's second assertion, that the Commission ignored or contradicted the TPR Panel 

Report's recommendation in favour of careful targeting of broadband access spending, is 

similarly inaccurate.   

 

61. The TPR Panel Report’s recommendation on this issue was that a funding program 

"should be established to ensure that broadband access is made available to Canadians in 

areas where commercial operators are not providing service and are unlikely to do so for 

economic reasons."47  As noted above, the broadband access conditions established by the 

Commission in Decision 2006-9 are fully consistent with this recommendation.   

 

62. BXI's third assertion is essentially a rehash of its earlier objection, namely that the 

Commission failed to implement a competitively neutral bidding process.  A closer look at the 

TPR Panel's recommendation on this point reveals no inconsistency between the Panel's report 

and Decision 2006-9.  What the Panel, in fact, recommended was that "the U-CAN program 

should provide subsidies to broadband network providers by means of least-cost subsidy 

auctions."48  The Panel made no such recommendation relative to the Commission's framework 

for the administration of deferral account funding of broadband expansion.   

 

63. As to BXI's claims about a lack of competitive neutrality, Decision 2006-9 incorporates 

the following TPR Panel Report recommendations: 

 

- ILECs are required to provide transmission services to other local service providers 

wishing to serve the area;49 

- ILECs are required to provide such services to competitors at discounted rates;50 and 

- Broadband network funding should be targeted to proposals embodying the "least cost" 

technology.51 

 

64. BXI also submits that the Commission's decision not to treat access and backbone 

facilities separately contradicts the TPR Panel's recommendations.  This assertion too 

mischaracterizes and misreads the TPR Panel's recommendations.   

 

                                                 
47  TPR Panel Final Report, page 8-10. 
48  TPR Panel Final Report, page 8-16. 
49  TPR Panel Final Report Recommendation 8-11, at page 8-15 and Decision 2006-9, paragraph 197. 
50  TPR Panel Final Report Recommendation 8-11, page 8-15. 
51  TPR Panel Final Report, page 8-16. 
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65. As previously noted, the Panel refrained from commenting on the merits of the 

Commission's broadband expansion framework from Decision 2006-9, notwithstanding its 

acknowledgement of and familiarity with it.  BXI has attempted to characterize the TPR Panel's 

recommendations concerning access and backbone facilities as an absolute rule.  It is not.  

Rather, the TPR Panel simply recommended that, in most cases, access and backbone should 

generally be treated as separate components of the U-CAN network expansion initiatives.52 

 

66. In addition, it is important to note that even going forward the TPR Panel identified the 

need for broadband programs that emphasize flexible implementation: 

 
"Different areas of the country have different broadband needs and are at 
different stages of broadband readiness.  In some areas, a one-time capital 
subsidy may be enough to provide broadband access on a sustainable basis.  In 
other areas, operational expenses may also need to be subsidized or a period of 
time until a break-even point is reached.  In still other cases, providing broadband 
access may never be economically viable without ongoing subsidy. 

 
As well as having different financial needs, unserved areas are not all at the 
same starting point.  In some areas, some service providers have the skills and 
other capacities needed to build and operate broadband access networks, and to 
develop local applications and services.  Others need assistance in becoming 
broadband ready.  To be effective, the U-CAN program must take these 
differences into account and avoid adopting a 'cookie cutter' approach."53 

 

67. Thus, while the TPR Panel provided specific recommendations for the U-CAN program 

based upon its awareness of experience from previous broadband programs, the Panel also 

stressed the need for approaches that were "flexibly designed and implemented to reflect the 

needs of stakeholders in regions to be served, including governments, communities and the 

private sector."54  (Recommendation 8-7) 

 

68. Based on the foregoing, it is evident that BXI has misread and misinterpreted the 

recommendations of the TPR Panel.  Read fairly and in context, it is evident that the TPR 

Panel's recommendations relating to broadband expansion in uneconomic areas were meant to 

supplement, and not duplicate, the broadband expansion framework set out in Decision 2006-9. 

 

 

 

                                                 
52  TPR Panel Final Report, page 8-17. 
53  TPR Panel Final Report, page 8-12. 
54  TPR Panel Final Report, page 8-12.  
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2.1.5 The Decision Facilitates Rather than Discourages the Extension of Broadband 
Services 

 

69. BXI claims that Decision 2006-9 has chilled investment in broadband initiatives and that 

this will slow down broadband penetration.55 
 

70. As noted above, this statement completely ignores the clearly articulated safeguards 

built into Decision 2006-9 (at paragraph 197) that take in account competitor’s broadband 

expansion plans in an area.  In order to be eligible for funding, an ILEC’s broadband funding 

proposal must show, among other things, that (i) broadband service is not available from any 

service provider and is not part of a competitor’s planned rollout, and (2) the community has not 

received funding, or approval for funding, from any government broadband expansion 

programs. Indeed, as discussed above, Bell Canada’s proposed broadband expansion program 

filed on 1 September 2006 complies with this directive.   
 

71. A further safeguard for competitors is the fact that each year, they will be able to 

comment on ILECs’ annual November 1st roll out plan updates, indicating whether they are 

providing broadband service to any of the communities that are included on the list of areas that 

are included on the ILEC updated lists.  In this way, the Commission will be able to continuously 

take the pulse of alternate providers on the ground activities and ensure that no ILEC 

broadband expansion plans will be approved for communities where services provided by 

alternate providers are consistent with the Commission’s service requirements. 
 

72. Far from creating uncertainty, these safeguards send clear signals to investors and 

alternate broadband service providers alike on the rules associated with funding of ILEC 

broadband expansion initiatives from the deferral accounts.  In all of the circumstances, BXI’s 

claims about the Decision delaying the extensions of broadband services must be rejected as 

empty rhetoric. 
 

2.1.6 The Decision Benefits Consumers 
 

73. BXI claims that Decision 2006-9 is bad for consumers on the following basis: (i) the 

deferral account funds "belong" to consumers who were overcharged for their local service; (ii) 

funding ILECs' rural broadband initiatives will make rural customers captive to an ILEC 

monopoly; and (iii) the funds are not necessary. 

                                                 
55  BXI Petition, paragraph 77. 
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74. On the first point, as BXI itself notes, the issue of whether the CRTC erred in law or 

jurisdiction in dealing with the disposition of the deferral amounts is the subject of an appeal to 

the Federal Court of Appeal by the Consumers' Association of Canada and the National Anti-

Poverty Organization and a cross appeal by the ILECs, including Bell. 
 

75. The key point is that this is a purely legal issue about whether the CRTC has the legal 

jurisdiction to require ILECs to give rebates in respect of local service rates previously 

determined by the CRTC to be "just and reasonable" and in respect of which the CRTC had 

previously granted prior final approval.  Accordingly, BXI's argument as to whether it would have 

been preferable to rebate the deferral funds is best resolved by the Federal Court of Appeal, 

which is currently seized with that legal issue in Federal Court File Nos. 06-A-18 and 06-A-19. 
 

76. BXI's second claim, predicting that the Decision will result in a de facto monopoly, is 

simply wrong.  As previously noted, Decision 2006-9 (paragraph 197) clearly requires the ILECS 

to make backbone facilities available to alternative broadband service providers at a minimal 

rate, approved by the Commission.  This is precisely the requirement lauded by BXI in the 

SuperNet model. 
 

77. BXI's third assertion has already been refuted above.  As noted, the BC Government, 

through its NetWork B.C. Project clearly demonstrated that the funding of both backbone and 

access facilities is required to actually bring broadband access to end customers in rural and 

remote areas.  For all of these reasons, BXI's assertions about Decision 2006-9 being bad for 

consumers must be rejected. 
 

2.2 Alternatively, the Governor in Council Should Defer Consideration of the Petition 
or Dismiss It in the Circumstances in Light of the Pending Reviews of 
Decision 2006-9 in Other Fora 

 

78. Consistent with the Company's earlier preliminary comments to the Governor in 

Council,56 the Company continues to believe that in the current unique circumstances it is 

premature for the Governor in Council to consider the BXI Petition at this time.  This is because 

the same elements of Decision 2006-9 placed in issue in this Petition are also under review in 

other fora, including the CRTC and the Federal Court of Appeal. 
 

                                                 
56  See Bell Canada Letters, dated June 26, 2006 and July 6, 2006. 
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79. In terms of the CRTC review and vary application, the very same applicant, BXI, has 

applied to the Commission, requesting that the Commission review and vary and stay Decision 

2006-957 under section 62 of the Telecommunications Act.  BXI’s review and vary application 

and stay application to the Commission is similar to, raises virtually identical grounds and seeks 

virtually the same relief as its Petition herein.  The record of the BXI review and vary application 

closed on 14 July 2006 with the filing of BXI’s reply comments.58  A decision in BXI’s review and 

vary application is pending. 

 

80. One potential result of BXI's review and vary application is that Decision 2006-9 could be 

varied, in whole or in part, by the Commission.  In other words, the ultimate Commission 

decision relating to the issues raised in the instant Petition could be substantially different from 

those issues in respect of which BXI brings this Petition.  It is also possible that the CRTC's 

decision in the review and variance application could render the issues raised in the Petition 

herein moot.  Accordingly, the Governor in Council should dismiss, or defer its consideration of 

the Petition. 

 

81. Similar considerations warrant the deferral or dismissal of BXI's application for a stay of 

Decision 2006-9.  BXI's Petition and its review and vary application to the CRTC both seek a 

stay of the part of Decision 2006-9 that addresses the broadband deployment issue.  This 

request refers to the part of Decision 2006-9 in which the Commission ordered that "those 

ILECs that pursue broadband expansion within their serving territory … file, by 30 June 200659, 

detailed proposals in compliance with [certain] conditions."  The Company submits that the Stay 

request should also be dismissed. 

 

82. As above, in these unique circumstances, where a stay is sought by the same party from 

both the Commission and the Governor in Council, it would be appropriate for the Commission 

to rule on the matter and for the Governor in Council to dismiss the petition for a stay. 

 

83. It is also relevant to note that a stay of Decision 2006-9 was sought by the Consumers' 

Association of Canada (CAC) and the National Anti-Poverty Organization (NAPO) in the course 

of an application to the Federal Court of Appeal for leave to appeal which those two 

                                                 
57  Re:  Application by Barrett Xplore to Review and Vary Telecom Decision CRTC 2006-9 - Disposition of funds in 

the deferral accounts, 2 June 2006. 
58  See CRTC Website at: http://www.crtc.gc.ca/PartVII/eng/2006/8662/b55_200607046.htm 
59  By letter dated 22 June 2006, the CRTC extended the deadline to September 2006 for the ILECs to file initiatives 

relating to rural broadband expansion and telecommunications services to persons with disabilities. 
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organizations jointly filed in respect of Decision 2006-9 (CAC Leave Application).60  Significantly, 

and as noted by the Company in its July 6, 2006 update letter, by order, dated 26 June 2006,61 

the Federal Court of Appeal dismissed the CAC/NAPO application to stay Decision 2006-9.  In 

reasons for Order, Mr. Justice Nadon, writing for the Federal Court of Appeal stated: "…I am 

unable to conclude that the applicants would suffer irreparable harm should their motion for a 

stay not be granted."  It is submitted the same reasoning applies with equal force to BXI's 

request for a stay in the context of this Petition. 
 

84. In light of the Commission's consideration of BXI's Stay Application and the Federal 

Court's decision to deny the CAC's Stay Application, the Company submits there is no need for 

the Governor in Council to consider BXI's Petition for a stay. 
 

85. Alternatively, the Company submits that the petition for a stay is premature.  Any 

allegations regarding the harm resulting to BXI from Decision 2006-9 relating to broadband 

proposals are speculative.  There has been no order from the Commission that any of the funds 

in the deferral accounts be expended on the expansion of broadband services.  The 

Commission has initiated the proceeding (PN 2006-15) in which it will review proposals to 

dispose of the deferral account funds. 
 

86. The only result that would flow from the refusal to grant the stay would be that the 

Commission will complete its review of the proposals received from ILECs who filed proposals 

concerning rural broadband expansion.  It is difficult to see how the review of such proposals 

will cause harm, let alone irreparable harm, to BXI. 
 

87. Any suggestions regarding the potential approval and the possible consequences of 

such broadband plan approvals are speculative and premature.  There simply is no evidence of 

any harm flowing from the filing of ILEC broadband proposals. 
 

88. In summary, the Company submits that the Governor in Council should dismiss the 

Petition given the possibility that Decision 2006-9 could be varied.  Alternatively, the Governor in 

Council should defer consideration of the Petition.  BXI's request for a stay should also be 

dismissed given that BXI is seeking virtually the same stay relief from the Commission and that 

a stay application relating to Decision 2006-9 has already been denied by the Federal Court of 

                                                 
60  See: Consumers' Association of Canada and National Anti-Poverty Organization v. CRTC et al. (Court File 

No. 06-A-18). 
61  See Reasons for Order at 2006 FCA 239. 
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Appeal on the basis that no irreparable harm could be shown flowing from Decision 2006-9.  In 

any event, the stay application should be dismissed on the basis that it is premature and the 

harm alleged is purely speculative. 
 

2.2.1 BXI has Failed to Meet the Requirements for a Stay 
 

89. BXI makes three arguments in support of its required for a stay of the parts of 

Decision 2006-9 that address broadband expansion: (i) a stay will provide the Governor in 

Council time to consider the TPR Panel's recommendations,62 (ii) a stay will prevent uncertainty 

and "market distortions",63 and (iii the harm associated with not granting a stay is greater than 

the harm to the ILECs if a stay is granted.  Each of these claims is false, as demonstrated in the 

following paragraphs.64 
 

90. The need for the Governor in Council to study the TPR Panel's Report recommendations 

has been rendered moot.  As noted above, the Governor in Council has endorsed many of the 

Report's recommendations, including issuing a proposed Direction to the CRTC under section 8 

of the Act. 65 
 

91. Regarding alleged uncertainty and market distortions, this is a rehash of BXI's earlier 

rhetoric.  The key point in this regard is that the safeguards built into Decision 206-9 and the 

Commission's follow up process, to review ILECs broadband proposals, including under 

Telecom Public Notice CRTC 2006-1566 allay these concerns. 
 

92. BXI's assertions about harm are similarly without foundation.  A litigant seeking to obtain 

a stay typically must satisfy the following three tests to obtain a stay:  (i) there is a serious 

question to be tried; (2) in the absence of a stay, it would suffer irreparable harm; and (3) the 

balance of convenience and public interest considerations weigh in favour of granting the stay.67 

 

                                                 
62  BXI Petition, paragraph 107. 
63  BXI Petition, paragraph 108. 
64  BXI Petition, paragraph 109. 
65  Order under Section 8 of the Telecommunications Act – Policy Direction to the Canadian Radio-television and 

Telecommunications Commission, Canada Gazette Part I, June 17, 2006, page 1606. 
66  Telecom Public Notice CRTC 2006-15, Review of proposals to dispose of the funds accumulated in the deferral 

accounts, 30November 2006 (PN 2006-15). 
67  RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311 and Manitoba (Attorney General) v. 

Metropolitan Stores (MTS) Ltd., [1987] 1 S.C.R. 110 (hereinafter RJR-MacDonald and Metropolitan Stores, 
respectively). 
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93. For all of the reasons set out above, BXI has failed to raise a serious issue.  BXI has 

failed to raise doubt, let alone substantial doubt, as to the correctness of the Commission's 

determinations in Decision 2006-9 relating to ILEC proposals for the funding of broadband 

expansion in high cost serving areas. 
 

94. Second, even if there is a serious question to be tried, which, for the reasons above, is 

denied, BXI must establish considerably more.  The test of irreparable harm can only be met 

where the refusal to grant the stay could so adversely affect the applicant's interests that the 

harm could not be remedied if the eventual decision on the merits does not accord with the 

result of the stay application.  "Irreparable" refers to the nature of the harm, rather than its 

magnitude.68 
 

95. In this regard, it can be seen that BXI has failed to adduce any evidence of irreparable 

harm flowing from a failure to stay the Decision, other than to assert there will be market 

uncertainty and distortions. 
 

96. As is evident from the above statement, the predictions of harm are both premature and 

speculative.  In this case, BXI is asking the Governor in Council to stay those parts of 

Decision 2006-9, relating to the "broadband subsidy issue".69 
 

97. The key point is that at this point in time there has been no Commission order that any of 

the funds in the deferral accounts be expended on broadband service expansion.  PN 2006-15 

establishes the process in which ILECs' proposed broadband and accessibility initiatives will be 

considered in accordance with all of the above requirements and safeguards.  BXI and other 

alternate broadband service providers will have an opportunity to be heard in that process. 

 

98. In light of the nature of the Commission order sought to be stayed, BXI's argument as to 

irreparable harm must fail.  Refusal to grant the stay would only result in the continuance of the 

CRTC's public process to consider broadband expansion proposals.  No order will have been 

made with respect to BXI.  It is difficult to conceive how BXI would suffer harm, let alone 

irreparable harm, from such an order. 

 

                                                 
68  RJR-MacDonald, pages 340 and 341. 
69  BXI Petition, paragraph 107. 
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99. The third and last part of the test to be applied is to determine which of the two sides will 

suffer the greater harm from the granting or refusal of a stay.  The factors that must be 

considered in assessing the balance of convenience are numerous and vary from case to 

case.70  In cases such as this, the public interest is of particular importance: 

 
"Either the applicant or the respondent may tip the scale of convenience in its 
favour by demonstrating to the court a compelling public interest in the granting 
or refusal of the relief sought.  "Public interest" includes both the concerns of 
society generally and the particular interests of identifiable groups."71 

 

100. The Supreme Court has ruled that that public authorities, such as the Commission, with 

a duty to promote or protect the public interest, will generally be understood to be acting in the 

public interest: 

 
"In the case of a public authority, the onus of demonstrating irreparable harm to 
the public interest is less than that of a private applicant.  This is partly a function 
of the nature of the public authority and partly a function of the action sought to 
be enjoined.  The test will nearly always be satisfied simply upon proof that the 
authority is charged with the duty of promoting or protecting the public interest 
and upon some indication that the impugned legislation, regulation or activity was 
undertaken pursuant to that responsibility.  Once these minimal requirements 
have been met, the court should in most cases assume that irreparable harm to 
the public interest would result from the restraint of that action."72 

 

101. It can be seen that the Commission's order that ILECs who wish to expand broadband 

services in rural and remote communities file proposals is intended to promote the public 

interest.  The Commission ruled in Decision 2006-9 that "the social and economic development 

of rural and remote communities would be enhanced through the establishment of broadband 

services … committing funds in the deferral accounts to assist in the expansion of broadband 

services would be an effective way to reduce the disparity that exists between urban 

communities and most rural and remote communities."73  It is therefore in the public interest for 

the Commission's broadband proposal process to proceed. 

 

102. The only inconvenience cited by BXI is the "uncertainty in the market" and "distorted 

competition".  As explained above, this is incorrect.  Only the uneconomic cost of expanding 

broadband will be eligible for cost recovery from the deferral account where the uneconomic 

cost represents the costs in excess of the revenues generated by the ILEC from retail and 

                                                 
70  RJR-MacDonald, page 342. 
71  Ibid, page 344. 
72  Ibid, page 346. 
73  Decision 2006-9, paragraph 76. 
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wholesale services that will use these facilities.  By limiting the ILECs' cost recovery to the 

uneconomic cost of broadband expansion, the Commission has, in effect, ensured that ILECs 

will not be able to retain any of the margins associated with the broadband services they offer in 

areas included in the program.  Only those communities which are unserved by broadband 

would be eligible for such expansions.  These Commission safeguards refute BXI's baseless 

claim that the competition will be "subsidized" and "unfair".  Further, the Commission's 

determinations would require that the charges to competitors using the approved backbone 

facilities be at minimal rates. 

 

103. A closer examination reveals that there is no inconvenience to BXI.  The proceeding to 

consider ILECs' proposals to dispose of deferral account funds for broadband expansion does 

not make BXI a party.  If BXI chooses to file submissions in the proceeding initiated by 

PN 2006-15 it must file the required information by 19 January 2007.  The filing of ILEC 

proposals on 1 September 2006, and in some cases later, does not cause any harm to BXI 

because such filings of themselves do not require that any funds will actually be spent on 

broadband expansion projects.  It is premature to speculate what might cause harm to BXI.  For 

all of these reasons the balance of convenience clearly favours the denial of the requested stay. 

 

3.0 CONCLUSION 
 

104. For all of the reasons provided in this submission, BXI's Petition and its request for a 

stay of Decision 2006-9 should be denied.  The Company has demonstrated that each of the 

alleged breaches allegedly contained in Decision 2006-9 are without foundation.  Finally, the 

Company has demonstrated that BXI has failed to meet the three tests that must be satisfied in 

order to obtain a stay of the implementation of Decision 2006-9.  For the reasons provided in 

this submission, BXI has not demonstrated that there is a serious question to be tried, BXI has 

not demonstrated that it would suffer irreparable harm in the absence of a stay, and BXI has 

failed to show that the balance of convenience lies in its favour. 

 

*** End of Document *** 

 


