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	Attention: Michael A. Carli

	RE:
	Trade-mark:
	WET BASEMENT?

	
	Applicant:
	ROMANELLI CONSTRUCTION COMPANY LTD.

	8 juin/Jun 2007

	Votre référence   Your File


	Notre référence   Our File
1323916

	


This examiner's report concerns the above identified application.  To avoid abandonment proceedings, a proper response must be received by this office by October 8, 2007.  All correspondence respecting this application must indicate the file number.
Thank you for your letter of May 25, 2007.

The Examiner remains of the opinion that the portion BASEMENT when used in association with construction and installation of waterproofing systems for residential building foundation clearly describes or deceptively misdescribes a character of applicant’s services and is therefore not registrable pursuant to Section 12(1)(b) of the Trade-marks Act.

The proper approach in applying paragraph 12(1)(b) of the Act, is to determine whether the trade-mark or a portion thereof clearly describes what the wares and/or services (as the case may be) are or clearly describes a feature, trait or characteristic of those wares or services. The mark is not to be considered in isolation but rather through the eyes of the average consumer of those wares and services with which the mark is associated. The use of the word “clearly” is not synonymous with “accurately” but rather with “easy to understand, self evident or plain.” 

Hence, as a matter of first impression, the meaning conveyed by the word BASEMENT in association with the applied for services is clear and easy to understand by the prospective consumer of such services. It plainly describes and in a manner that is easy to understand, that applicant offers construction and installation of waterproofing systems relating to basements. It is therefore a feature of applicant’s services.

One of the principles underlying paragraph 12(1)(b) is that apt and natural words commonly used to describe a particular class of people cannot be appropriated by one person for his exclusive use and, therefore, are not the proper subject of registration [General Motors Corp. v. Bellows (1949), 10 C.P.R. 101 (S.C.C.) at 115]. It is considered that exclusive use of the word BASEMENT would place legitimate competition at an undue disadvantage in relation to language that is common to all.

Therefore, the office is of the opinion that to grant applicant rights in the word BASEMENT for those services would be to grant applicant a monopoly which would unduly hamper other traders in similar services in tying up language to describe these services which language should be free for all to use.

Consequently, our request for a disclaimer of the portion BASEMENT is maintained.

You are further advised that this application may be refused under subsection 37(1) of the Act, if your next response does not overcome the aforesaid objection.
If the applicant/agent has any questions or needs assistance in responding to this Office action, please telephone the assigned examiner.

Yours truly,

Veronique Mak-Fan

Examination Section

819-997-2457

fax: (819) 953-2476
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