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TRADEMARK AGENT EXAM 2017 
 PAPER B  

Total Marks: 113 
 
QUESTION 1 (2 marks) 
 
Your client owns two Canadian trademark registrations, both for the trademark BUBBLE 
TROUBLE, having the following particulars: 
 
Registration No.  TMA123,456 TMA789,101 

Application Filing Date July 16, 2002 August 15, 2012 

Registration Date April 12, 2005 December 30, 2014 

Goods/Services Chewing gum Ice cream 

Claims Use of the trademark in 
Canada since at least as early 
as 1982 

Use and registration of the 
trademark in the United States 

 
The client has not used the trademark BUBBLE TROUBLE in Canada in association with any 
goods or services in the past five years and is worried that its registrations might be subject to 
expungement for lack of use.  
 
True or False? (1 mark)  Assuming the client has not used the trademark BUBBLE TROUBLE 
in Canada in the last five years and cannot demonstrate special circumstances justifying the 
absence of use, as of today both of the above registrations are vulnerable to expungement under 
Section 45 of the Trade-marks Act. Explain your answer. (1 mark) 
 
QUESTION 2 (3 marks) 
 
In the context of a cancellation proceeding under Section 45 of the Trade-marks Act, when 
evaluating whether the registered owner has demonstrated special circumstances which justify 
the absence of use of a registered trademark in Canada during the relevant period, what are the 
three criteria that the Board will consider? (3 marks)  

QUESTION 3 (22 marks) 

Your client has initiated a Section 45 cancellation proceeding against the trademark registration 
set out below.   

Registration Particulars: 
Registration No.: TMA654,321 
Trademark: POGGIO 
Owner: Poggio Holding International Ltd., 55 Elm St., Hamilton, Bermuda 
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Goods:  
(i) clothing, namely, shirts, pants, dresses, jackets;  
(ii) footwear, namely, shoes, boots, sandals;  
(iii) fashion accessories, namely, sunglasses, jewelry.  

Filing date: October 8, 2000 
Registration date:  August 14, 2002.   
Claims: Use of the mark in Canada since at least as early as November 18, 1995.  

The Section 45 Notice which issued from the Trademarks Office is dated September 20, 2017.  

3(a). (1 mark) 
What is the relevant period during which the registered trademark owner must demonstrate use 
of the trademark in Canada? (1 mark)   
 
3(b). (3 marks) 
What is the date of the registered trademark owner’s deadline to next take action in this 
proceeding? (1 mark)  Is that deadline extendable, and if so, by how long can the deadline 
normally be extended?  (2 marks)   

The registered owner on November 27, 2017 served and filed the affidavit set out below (Note: 
while the exhibits are not included in the exam, assume that the exhibits reflect what is described 
in the body of the affidavit). 

AFFIDAVIT OF FRANCESCA ROSSI 

I, Francesca Rossi, of the City of Milan, Italy, HEREBY MAKE OATH AND SAY AS 
FOLLOWS: 

1. I am the President and Chief Executive Officer of Poggio & Luciano Srl (“P&L”).  I have 
held this position since 2007.  By virtue of my position, I familiar with the history of P&L 
and its related companies, and have knowledge of the marketing and sale of P&L’s products 
in Canada.  

2. P&L is a fashion company that was founded in Italy in 1965. P&L is now a multinational 
corporation that designs, manufactures and sells clothing, footwear, bags and other fashion 
accessory products around the world.  P&L’s related company, Poggio Holding International 
Ltd. (“PHI”), is a wholly owned subsidiary of P&L. 

3. For clothing, footwear and jewelry products, PHI licenses its trademarks, including the 
trademark POGGIO, to P&L.  Pursuant to that license agreement, P&L manufactures the 
clothing, footwear and jewelry items in Italy in accordance with strict standards and 
specifications set by PHI, and PHI has control over the character and quality of all these 
goods produced by P&L.  P&L then sells the POGGIO branded clothing, footwear and 
jewelry products to its network of retailers around the world, including retailers in Canada, 
who in turn sell the POGGIO products to Canadian consumers.  

4. P&L has for many years sold designer clothing in Canada in association with the trademark 
POGGIO. The trademark POGGIO is displayed prominently on hangtags attached to each 
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clothing item when the consumer buys the product, and also on permanent fabric tags affixed 
to the clothing. Marked as Exhibit “A” are photographs of representative examples of the 
trademark POGGIO displayed on hangtags and fabric tags on shirts and pants sold in Canada 
in 2016.  These photographs are representative of the display of the trademark POGGIO on 
all clothing items sold by P&L in Canada in 2015 and 2016.  

5. Marked as Exhibit “B” are printouts of P&L sales records demonstrating the sale of POGGIO 
branded shirts, pants, and dresses to Canadian retailers in 2015 and 2016.  

6. P&L also sells footwear around the world in association with the trademark POGGIO.  In 
Canada, P&L first launched its POGGIO branded footwear in 1995, including a full line of 
shoes, boots and sandals.  In 2008, P&L temporarily stopped selling its footwear products in 
Canada due to lower demand because of the global economic downturn and P&L’s desire to 
focus on its clothing line for which it was best known.  However, P&L continued to sell and 
advertise its footwear products in Europe, and many advertisements for POGGIO branded 
footwear would have been seen by Canadians in major fashion magazines with circulation in 
Canada.  For example, marked as Exhibit “C” are representative advertisements for POGGIO 
branded shoes, boots and sandals included in FASHION MAGAZINE in 2015.  Each 
advertisement prominently displays the trademark POGGIO.  FASHION MAGAZINE has 
over 10,000 subscribers in Canada.  P&L plans to reintroduce its line of POGGIO branded 
footwear in Canada in the future, possibly as early as 2018 fall collection.  

7. P&L also sells sunglasses in Canada in association with the trademark POGGIO.  Because 
P&L does not have the facilities to manufacture eyewear, the Swiss company Lensblaster 
Inc. designs, manufactures and packages the POGGIO branded sunglasses and sells them in 
their network of Lensblaster retail stores in Canada. Marked as Exhibit “D” are 
representative images of POGGIO branded sunglasses sold in Lensblaster retail stores in 
Canada in 2015 and 2016 where the trademark POGGIO is displayed on the arm of the 
sunglasses.  Marked as Exhibit “E” are receipts from a Lensblaster retail store in Vancouver, 
B.C. for the sale of POGGIO branded sunglasses in 2016.  

8. P&L also sells jewelry in Canada, such as rings and necklaces.  Because of the small size of 
the jewelry items, they are not branded with the trademark POGGIO, but instead with the 
letters “P&L” which to consumers is synonymous with the POGGIO brand.  Marked as 
Exhibit “F” are representative invoices for the sale of P&L’s jewelry items to Canadian 
retailers in 2016.  The invoices are prominently marked “Poggio & Luciano Srl” at the top of 
each invoice.  The invoices are typically received by Canadian retailers about 1 month after 
the jewelry items are delivered.   

SWORN BEFORE ME    ) 
at the City of Milan, Italy   ) 
this 21st day of November, 2017  )   
 John Q. Public                       ) 
A Notary, etc. 
 

 
 

    
_________________ 
Francesca Rossi 
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3(c). (8 marks) 
For each of the clothing items listed in the registration, indicate whether the registration is likely 
to be maintained in association with that clothing item (4 marks) and provide an explanation in 
support of each answer (4 marks).  

3(d). Is the registration likely to be maintained in association with the footwear items? (1 
mark) Provide 3 reasons for your answer. (3 marks)  

3(e). Is the registration likely to be maintained in association with sunglasses? (1 mark)  
Explain your answer. (1 mark) Cite the relevant provision(s) of the Trade-marks Act and/or 
Regulations. (1 mark) 
 
3(f). Is the registration likely to be maintained in association with jewelry?  (1 mark)  Provide 
2 reasons to support your answer. (2 marks)  

QUESTION 4 (21 marks) 

On August 10, 2016, a statement of opposition was filed by Tres Works, A Partnership, against 
the trademark application noted below: 

FILING DATE:  March 25, 2016 
DATE OF ADVERTISEMENT: June 15, 2016  
TRADEMARK:  QWIK-EEZ 
GOODS: liquid sprays for cleaning and disinfecting kitchen surfaces 
SERVICES: household and industrial cleaning services; kitchen tile re-grouting; bathtub 
resurfacing; installation of sinks and vanities; painting services; consulting services  
DATE OF FIRST USE: as early as February 2, 2016 
 
Each ground of opposition, (a) - (h) below, is deficient in one or more respects.  
Identify the deficiency/deficiencies and how to correct it/them.  
 
4(a). (2 marks) 
The application does not conform with paragraph 30(a) of the Trade-marks Act because the 
services are not stated in ordinary commercial terms.  
 
4(b). (2 marks)  
The application does not conform to paragraph 30(b) of the Trade-marks Act because the date of 
first use claimed in the application is inaccurate.  
 
4(c). (5 marks) 
The application does not conform to paragraph 30(i) of the Trade-marks Act because the 
applicant was aware, or ought to have been aware, of the opponent’s famous trademark 
KITCHEN-EEZE, and of the opponent’s prior use and making known of its famous mark, used 
in association with the same goods as the applicant’s mark, with which the applied-for mark is 
confusing.  
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4(d). (2 marks) 
The applied-for mark is not registrable, pursuant to section 12(1)(d), because it is confusing with 
the opponent’s mark EEZEE, registered in Canada on January 10, 2016.  
 
4(e). (2 marks) 
The applied-for mark is not registrable, pursuant to section 12(1)(d), because it is confusing with 
the Canadian registered trademark FAST & ESEE standing in the name of Uno Corporation and 
with the Canadian registered trademark SPEEDY ESHEE standing in the name of Duo Limited.  
 
4(f). (2 marks) 
The applicant is not entitled to register the applied-for mark, pursuant to paragraph 16(1)(a), 
because at the claimed date of first use it was confusing with the opponent’s mark EEZEE & 
Design used by the opponent prior to February 2, 2016.  
 
4(g). (2 marks) 
The applicant is not entitled to register the applied-for mark, pursuant to section 16(1)(b), 
because at claimed date of first use the applied-for mark was confusing with the opponent’s 
previously filed trademark application No. 1,234,567 for the mark EEZEE referred to in 
paragraph d, above. 
 
4(h). (4 marks) 
The applied-for mark is not distinctive of the applicant in view of the opponent’s use of its marks 
referred to in paragraphs d and f above, and in view of the use of similar marks by others, prior 
to August 10, 2016. 
 
QUESTION 5 (5 marks)  
 
True or False? (1 mark each) 
 
a.  The owner of an official mark obtains exclusivity that is tied to specific goods and services. 
 
b.  An applicant for an official mark needs to demonstrate that the official mark has acquired at 
least some degree of distinctiveness. 
 
c.  Only Canadian entities can qualify for official mark protection. 
 
d.  A Canadian charity registered as a not-for-profit corporation automatically qualifies as a 
public authority.  
 
e.  The holder of an official mark may, without any adverse consequences, license another public 
authority to use its official mark, regardless of whether the licence complies with section 50 of 
the Trade-marks Act. 
 
QUESTION 6 (4 marks) 

A trademark and a certification mark distinguish different things to a consumer.  What does each 
distinguish?  
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QUESTION 7 (2 marks) 
 
Jeff manufactures electronic auto components and sells them under the registered trademark JEF. 
He wants to start a franchise business by licensing others to install and service JEF components. 
Can Jeff obtain a certification mark for JEF for the services his franchisees will offer if he 
continues to use the mark JEF for the components he manufactures?  
 
Answer yes or no (1 mark) with a brief explanation (1 mark). No marks will be awarded 
without a correct explanation. 
 
QUESTION 8 (19 marks)   

Last week you met with a new client who informed you of the following: 

• He used to work for a small bicycle shop (sales and repair) in Ottawa called “The Corner 
Bike Store”. 

• The store owner was a Welshman who proudly flew the Welsh flag inside and outside the 
store. Because of that, in the neighbourhood, the shop had become commonly known as 
“The Red Dragon Bike Shop”. 

• On October 14, 2015, “The Corner Bike Store” went bankrupt and your client bought the 
assets from the bankruptcy trustee listed as follows: 

1. All inventory (bicycles, parts & accessories); 

2. All equipment, tools and furniture left on premises; 

3. The name “The Corner Bike Store”; and 

4. The phone number 613-555-1234. 

• Your client incorporated a company, “The Red Dragon Bicycle Shop Inc.”, and 
continued to operate the shop as “The Corner Bike Store” (the shop never actually 
closed). However, your client took down the Welsh flag, but to keep the association with 
the local custom, he added the image of a red dragon on his invoices and business cards. 

• Your client expanded the business to include indoor home sporting equipment (such as 
pool tables, dart boards, etc.), which allowed the business to be more steady over the 
winter months. 

• Business has been good, and the client plans on opening at least two new stores: one in 
the west end of Ottawa and one across the river in Gatineau. And if all goes well, who 
knows, the sky is the limit... 

• The client wants to formally operate the stores as “The Red Dragon - Bikes & Pool” and 
his accountant (an old high school friend of yours) suggested that he register the 
trademark, hence the referral and the consultation. 
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You proceeded with a trademark search and were surprised to find an application (no. 2,345,678) 
by a company in Winnipeg (Red Dragon Bicycles Inc.) for the trademark THE RED DRAGON 
in association with the following services: sale of bicycles and bicycle accessories; bicycle 
rental; bicycle repair. The application is based on use “by the Applicant or its predecessor in 
title since at least as early as January 13, 2016” and, as luck would have it, it was advertised in 
the Trade-marks Journal on October 25, 2017. 

You mention this to your client and it would seem that the person behind this is your client’s 
former employer’s son who left a few years ago to go plant trees out west and never came back.  

Your preliminary research has revealed that: 

• Red Dragon Bicycles Inc. was incorporated federally on January 13, 2016; 
• the domain name “reddragonbike.ca” was registered by Derick Jones (i.e. the son of the 

client’s ex-boss) on December 20, 2015; and  
• the oldest webpage archived by the Wayback Machine reveals a “grand opening” March 

1st, 2016. 
 

8(a). (15 marks):  

What are the three best grounds of opposition? In complete sentences, draft the grounds to be 
included in the Statement of Opposition (for each ground: 2 marks for content, 2 marks for 
citing the relevant provision(s) of the Trade-marks Act and/or Regulations and 1 mark for 
clarity).  

8(b). (4 marks): Not knowing whether or not the opposition will succeed and therefore not 
certain whether you will be able to secure a registration for your client, what advice would you 
give to your client relating to its use of the trademark THE RED DRAGON - BIKES & POOL in 
Ottawa? Regarding its expansion with that trademark in Winnipeg? In Gatineau? Answer two of 
the foregoing questions, but do not provide the same answer twice (2 marks each). 

QUESTION 9 (2 marks) 

9(a). What is the “UDRP”? (1 mark) 

9(b). Who is Harold G. Fox? (1 mark) 

QUESTION 10 (6 marks) 

Your client is the owner of the registered trademark SUNNY WAYS (TMA987,654) in 
association with the goods smoking pipes; t-shirts, which registration was issued in 2013 on the 
basis of a proposed use application you filed for the client in 2011. Your client’s business for 
pipes and t-shirts under that trademark has been fairly modest over the past decade, but your 
client is optimistic that its business will boom in light of recent legislation passed by Parliament. 

A few weeks ago, your client received a call from its exclusive distributor in British Columbia 
who complained that there were “knock-off SUNNY WAYS pipes on the market”. He sent your 
client an alleged knock-off pipe that he purchased in a small smoke shop for assessment. Your 
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client was unable to tell if it was a genuine article (which may have originally come from another 
distributor elsewhere in Canada) or a counterfeit imported from another country. 

A lawyer at your firm sent a demand letter to the small smoke shop in question, who, in 
response, denied ever having sold SUNNY WAYS pipes. A private investigator was then hired 
to go to the smoke shop in question to confirm or validate the smoke shop’s response. He found 
no traces of any SUNNY WAYS pipes having been sold there. 

10(a).   In the circumstances, what’s the most cost efficient recommendation you can give your 
client to prevent the sale of counterfeit pipes if such is the case? (1 mark) Also cite the relevant 
provision(s) of the Trade-marks Act and/or Regulations for such a recommendation. (1 mark) 

In light of the expected boom in business, the same client asks that you register his new design 
mark SUNNY WAYS & Sun Design, which is planned to be used for the same goods. As a 
precaution, you conduct a preliminary search on the Trademarks Register and a quick  search 
using the Google search engine. You are surprised to find a smoke shop in Sept-Îles, Québec, 
called “Tabagie du chemin ensoleillé” (French for “Sunny Way Smoke Shop”) which had not 
been revealed when you had originally searched the word mark four years ago. 

A quick enquiry reveals that the shop in question has been continuously in business since 1963 
and sells cigarettes, tobacco, pipes, and smoking paraphernalia amongst other things typically 
found in a convenience store. 

10(b).  In light of the fact that your client holds a registration for the trademark SUNNY WAYS 
(English for “Chemins ensoleillés”), do you recommend to the client to send out a demand letter 
to the “Tabagie du chemin ensoleillé” requesting that it cease using “Chemin ensoleillé”? Yes or 
no, support your recommendation with an explanation and cite the relevant provision(s) of the 
Trade-marks Act and/or Regulations or other relevant statutory or regulatory provision(s). 
(4 marks – no marks will be given for a simple “yes” or “no” without at least one correct 
supporting explanation)  

QUESTION 11 (4 marks) 
 
You act for the Registrant in a Section 45 proceeding.  The Requesting Party has filed its Written 
Representations and you today received the Trademarks Office’s Notice dated November 25, 
2017 inviting you to file Written Representations.  However, the parties are involved in 
settlement discussions and it may be possible to have the Requesting Party withdraw the Section 
45 proceeding if the client makes certain amendments to its registration. 
 
11(a). (1 mark) 
What is the deadline for you to file Written Representations on behalf of the Registrant? 
(1 mark)  
 
11(b). (3 marks) 
In view of the settlement discussions between the parties, the client would like you to put off 
preparing the Written Representations in order to save costs.  Is your deadline to file Written 
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Representations generally extendable? (1 mark – no mark without correct explanation) Explain 
your answer (1 mark) and cite the relevant authority. (1 mark) 
 

QUESTION 12 (4 marks) 

You represent Optimus, Inc., a Canadian company which is the opponent in a trademark 
opposition proceeding.  The deadline to file your client’s Rule 41 evidence is tomorrow.  You 
have diligently prepared an affidavit to be sworn by a representative of Optimus, Inc., Mr. Prime, 
and last week provided the affidavit to Mr. Prime to be sworn.  The affidavit includes Exhibits 
“A” through “G” which include various documents and photographs demonstrating Optimus, 
Inc.’s use of its trademarks.   

You today receive the sworn affidavit from Mr. Prime. However, in reviewing the sworn 
affidavit, you notice that while each of the Exhibit cover pages was properly signed by the 
Notary, many of the actual printouts and photographs which are key components of the Exhibits 
are missing.  When you call Mr. Prime to determine what happened, he indicates that there must 
have been a problem when the affidavit was printed at his office prior to his swearing the 
document.  Mr. Prime indicates that he is leaving for a business trip later today and will not have 
a chance to swear a corrected version of the affidavit until next week.  No one else at Optimus, 
Inc. has knowledge of the facts in the affidavit other than Mr. Prime.  

Since the deadline to file the affidavit is tomorrow, Mr. Prime asks that you simply print out the 
missing exhibit pages and insert them into the relevant locations of the existing sworn affidavit 
and proceed to file the affidavit tomorrow. 

12(a). (2 marks) 
Is Mr. Prime’s suggested approach acceptable? (1 mark – no mark without correct explanation) 
Briefly explain why or why not? (1 mark) 

12(b). (2 marks) 
List two alternative ways to address the problem of tomorrow’s deadline. (2 marks) 

 
QUESTION 13 (11 marks)  
 
Your client is a clothing store chain operating under the trademark XYZ, selling various brands 
of clothing. Your client wants to launch a house brand for sunglasses under its mark XYZ. You 
were contacted to file an application for the mark XYZ for the goods “sunglasses”, on the basis 
of proposed use.  
 
The application was opposed by XYZ Inc. on the following grounds: 
 
1. The applicant did not in fact intend to use the trademark in Canada in association with the 
goods listed in the application, pursuant to section 30(e). 
 
2. The applied-for trademark XYZ is confusing with the opponent’s trademark XYZ, which 
is the subject of Registration no. TMA321,987, pursuant to section 12(1)(d). 
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3. The applied-for  trademark is confusing with the opponent’s trademark XYZ previously 
used in Canada in association with retail optical store services and opticians’ services, pursuant 
to section 16(3)(a). 
 
4.     The applied-for mark XYZ is not distinctive of the applicant’s goods, pursuant to section 2, 
in view of XYZ (Canada) Inc.’s use of the same mark for the retail sale of sunglasses. 
 
You filed and served a counter-statement generally denying the grounds of opposition and have 
now received the opponent’s evidence. The evidence is an affidavit sworn by the vice-president 
marketing of XYZ (Canada) Inc., a Canadian subsidiary of the opponent XYZ Inc. The affidavit 
may be summarized as follows: 
 

• The first XYZ optical store was opened in Grand Island, Nebraska in 1910; 
 
• XYZ Inc. now operates over 1,200 XYZ optical stores in the United States, it is 
the second largest chain of optical stores in the United States; 
 
• There are 21 XYZ optical stores operated by XYZ (Canada) Inc. across Canada. 
The first store, and the current flagship store in Toronto, opened in 1981; 
 
• Included as an exhibit is a copy of an advertisement published in the Toronto Star 
dated July 17, 1981 announcing the opening of the Toronto XYZ optical store; 
 
• Included as an exhibit are sample photographs of XYZ optical stores located in 
various cities across Canada, the trademark XYZ being clearly visible above the entrance 
of each store; 
 
• Annual sales in Canada from 1981 to the present have been increasing steadily 
and are now over $150 million annually. Sales of goods account for about 80% of total 
sales and optician’s services, mostly eye examination, account for the remainder; 
 
• Included as an exhibit are sample invoices from XYZ (Canada) Inc. to various 
clients across Canada from 2005 to the present. The invoices show the sale of 
prescription eyewear and off-the-shelf sunglasses as well as opticians’ services. The 
trademark XYZ is clearly visible on each invoice; 
 
• Included as an exhibit is a trademark registration for XYZ standing in the name of 
XYZ Inc., for use in association with laser eye surgery; 
 
• According to the affiant’s personal experience, he is of the opinion that there is a 
strong likelihood of confusion between the opponent’s trademark XYZ and the 
applicant’s trademark XYZ because all the opponent’s XYZ stores sell various brands of 
sunglasses, including ARMANI, RAY-BAN and OAKLEY. 
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Based on the above summary of the evidence, what are the substantive weaknesses in relation to 
each of the grounds of opposition?  (For each answer, provide a complete explanation – 2 marks 
for the section 30(e) ground of opposition and 3 marks for each of the section 12(1)(d), section 2 
and section 16(3)(a) grounds of opposition)  
 
QUESTION 14 (4 marks)   
 
Provide a brief legal argument based on statutory interpretation, and sections 2 and 13 of the 
Trade-marks Act, to support the following statement: 
 

A certification mark cannot be registered as a distinguishing guise. 
 
QUESTION 15 (6 marks) 

Question: Match the case with the relevant principle.  

Case Principle 

1.  Masterpiece Inc. v. Alavida Lifestyles Inc., 
2011 SCC 27 

Trademark: MASTERPIECE 

A.  The critical factor in the confusion 
component is the message communicated by 
the defendant. Merely bidding on keywords, by 
itself, is not delivery of a message. What is key 
is how the defendant has presented itself, and 
in this the fact of bidding on a keyword is not 
sufficient to amount to a component of passing 
off, in my view. 

2.  John Labatt Ltd. v. Molson Cos. (1990), 30 
C.P.R. (3d) 293 (FCTD) 

Trademark: MOLSON’S BLUE 

B.   

Where use of a confusing mark will cause the 
Plaintiffs’ mark to lose its distinctiveness, that 
is, its ability to act as a distinctive and unique 
signifier of the Plaintiffs’ wares or business, 
such damage to goodwill and the value of the 
mark is impossible to calculate in monetary 
terms. 

3. Vancouver Community College v. 
Vancouver Career College (Burnaby) Inc., 
2017 BCCA 41 

Trademark: VCC 

C.  In an opposition proceeding, the material 
date for considering the issue of likelihood of 
confusion with a registered trademark under 
section 12(1)(d) of the Trade-marks Act is the 
date of the Registrar’s decision. 

4. Reckitt Benckiser LLC v. Jamieson 
Laboratories Ltd, 2015 FC 215 

Trademark: MEGARED 

D.  Surveys have the potential to provide 
empirical evidence which demonstrates 
consumer reactions in the marketplace — 
exactly the question that the trial judge is 
addressing in a confusion case. […] However, 
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the use of survey evidence should still be 
applied with caution. 

5.  Park Avenue Furniture Corporation v.  
Wickes/Simmons Bedding Ltd. (1991), 37 
C.P.R. (3d) 413 (FCA)  

Trademark: POSTURE-BEAUTY 

E.  Where an applicant's compliance with 
paragraph 30(b) of the Trade-Marks Act is in 
issue there is a legal burden on the applicant to 
show compliance, and an evidentiary burden 
on the opponent to lead evidence in support of 
the allegations of non-compliance. The 
evidential burden is the burden of adducing 
sufficient evidence to persuade the trier of fact 
that the alleged facts are true. 

6.  Conde Nast Publications Inc. v. Union des 
éditions modernes (1979), 46 C.P.R. (2d) 183 
(FCTD) 
 
Trademark: MLLE AGE TENDRE 

F.  If there is a doubt whether the registration 
of a trademark would cause confusion with a 
prior mark the doubt must be resolved against 
the newcomer. 

 

--- END --- 


