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Dear Mr. Brazier: 

Re: Petition to the Governor in Council concerning Telecom Decision 
CRTC 2006-27, Aliant Telecom Inc. – Applications to exclude 
certain quality of service results from the retail quality of service 
rate adjustment plan 

I.  INTRODUCTION 

I am pleased to provide my opinion with respect to the legal competence 
of the Canadian Radio-television and Telecommunications Commission’s (the 
“CRTC”) foray into the realm of labour relations in Decision 2006-27.1  In that 
decision the CRTC assigned 50% responsibility for a strike by Aliant Telecom 
Inc.’s (now Bell Aliant Regional Communications LP (“Bell Aliant”)), non-
management workers to Bell Aliant, concluding that the strike “was neither 
completely within, nor completely beyond, the control of the company”, and 
therefore not an “adverse event” within the meaning of Decision 2005-17.2

II.  SUMMARY OPINION 

In rendering Decision 2006-27, the CRTC overstepped its expertise, which 
lies in the regulation and supervision of Canadian broadcasting and 
                                                 

1 Telecom Decision CRTC 2006-27, Aliant Telecom Inc. – Applications to exclude certain quality of service results 
from the retail quality of service rate adjustment plan, 16 May 2006 (“Decision 2006-27”). 
2 Decision 2005-17, Retail quality of service rate adjustment plan and related issues, 24 March 2005 (“Decision 
2005-17”). 
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telecommunications, and entered the field of labour relations, upsetting the 
delicate balance between the interests of employers and employees that 
Parliament sought to achieve with enactment of the Canada Labour Code3 (the 
“Code”).  Given the creation of a comprehensive labour relations regime 
applying to collective bargaining among businesses and their employees within 
federal legislative authority, including the telecommunications sector, Parliament 
could never have intended the CRTC to assign blame for a labour disruption, a 
function for which the Canada Industrial Relations Board (“CIRB”) exists. 

Even were one to incorrectly view the CRTC as having authority to 
examine the causes of a strike to determine if it is “beyond the reasonable 
control” of Bell Aliant, the Code makes plain that strikes and lockouts are 
“reasonable” under Canada’s labour relations regime.  As such, absent a finding 
by the CIRB that an employer has breached its statutory duty to negotiate in 
good faith, the CRTC is in error in attributing 50% responsibility for a strike to 
the employer, as it did to Bell Aliant in Decision 2006-27. 

The result of the CRTC having exceeded its expertise in Decision 2006-27 
is, as appropriately recognized by Commissioner Andrée Noël in that decision, 
to “tip the scales in the unions’ favour”, creating “a powerful lever in collective 
bargaining”.  If allowed to stand, Decision 2006-27 will result in a fundamental 
disruption to the balance between employers and employees in labour 
negotiations sought to be created by Parliament in the Code.  

III.  CRTC QUALITY OF SERVICE STANDARDS, RATE ADJUSTMENT 
PLAN AND DECISION 2006-27 

Decision 2006-27 has its genesis in the establishment by the CRTC of 
quality of service (“Q of S”) standards and a retail rate adjustment plan (“RAP”).  
In Telecom Decision CRTC 2002-34,4 the CRTC decided that it was necessary to 
establish incentives to ensure that incumbent local exchange carriers (“ILECs”) 
comply with Q of S standards originally mandated in 1982 (see Telecom Decision 
CRTC 82-135).  Accordingly, the CRTC established, effective 1 July 2002, a new Q 
of S regime with a RAP for an interim period.  “Under the interim plan, an ILEC 
could be subject to a rate adjustment of up to 5% of its total annual business and 
residential local revenues.”6

In Decision 2005-17, the CRTC finalized the RAP for retail customers 
beginning January 1, 2005.  In doing so, the CRTC concluded that Q of S results 
                                                 

3 R.S.C. 1985, c. L-2. 
4 Regulatory framework for second price cap period, 30 May 2002. 
5 Quality of Service Indicators for Use in Telephone Company Regulation, 9 November 1982. 
6 Decision 2005-17, at para. 8. 
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should be excluded from the RAP if they resulted from events “beyond the 
reasonable control of an ILEC”: 

The Commission notes that there was general consensus among the parties that it 
would be appropriate to exclude performance failures due to circumstances or 
events beyond the reasonable control of the ILECs.  Further, the parties generally 
agreed that the onus should be on the ILEC to identify adverse events, explain 
why an exception would be warranted, and to quantify the proposed 
modification to the plan results.  

There was also a general consensus as to the types of adverse events which 
should lead to an exclusion.  The main point of disagreement was the status of 
labour disruptions.  The Consumer Groups and TWU opposed treating labour 
disputes as exclusions on the basis that an ILEC would have at least some control 
over the outcome.  The Companies and TELUS considered labour disputes to go 
beyond the realm of reasonable control.  

The Commission determines that it is appropriate for the plan to include an 
exclusion mechanism which is sufficiently flexible to accommodate the effects of 
natural disasters and other adverse events which, by their very nature, are 
unpredictable and beyond the reasonable control of an ILEC.  The Commission 
considers that labour disruptions may qualify as such in certain circumstances.  
However, in the Commission's view, each adverse event, whether it be a natural 
disaster, act of terrorism or labour disruption, should be assessed in light of the 
surrounding circumstances.  Consequently, the Commission concludes that a 
determination with respect to adverse events should be made on a case-by-case 
basis as to the modifications, if any, which should be made to the Q of S results 
for the purposes of the plan.7

Pursuant to the process of Decision 2005-17, Bell Aliant filed an 
application with the CRTC to exclude the results of various Q of S indicators 
from the RAP from April to December 2004 and for the first quarter of 2005, due 
to a strike by non-management workers from 23 April 2004 to 20 September 2004.  
A majority of the CRTC concluded that the strike “partially qualified” as an 
“adverse event” within the meaning of Decision 2005-17: 

In the case of Aliant Telecom’s current exclusion applications, the negotiation 
process stretched over two years and the work stoppage emerged out of a 
process of merging four companies, combining four bargaining agents, and 
merging nine collective agreements into one.  While it was an Aliant Telecom 
decision to merge the operations of four formerly independent ILECs, the 
amalgamation of the bargaining units, whether a contributing factor to the work 
stoppage or not, was not imposed by Aliant Telecom but resulted from a 
decision of the CIRB.  In the end, the negotiations and the labour disruption 
involved two sophisticated entities acting in accordance with, and exercising, 
their legal rights within the framework of applicable Canadian labour legislation.  

In light of the above, the Commission considers that Aliant Telecom’s work 
stoppage was neither completely within, nor completely beyond, the control of 

                                                 

7 Id., at paras. 54-56. 
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the company.  As a result, the Commission determines that in this case the work 
stoppage partially qualifies as an adverse event. 

***** 

In light of the above, the Commission determines that to the extent that the work 
stoppage affected the indicators, Aliant Telecom must provide a credit to its 
customers of 50 percent of the amount that would have been calculated under 
the RAP using the actual Q of S results for the period determined below.8

Significantly, Commissioner Andrée Noël dissented from the majority on 
the issue of whether the strike constituted an adverse event: 

With all due respect for the majority’s decision, I cannot agree with their finding 
that the 2004 work stoppage in the territory of Aliant Telecom Inc. (“Aliant” or 
“the Company”), i.e., all four Atlantic provinces, only partially qualifies as an 
adverse event that impacted the results of five of the Company’s retail quality of 
service (Q of S) indicators for the period of 23 April to 31 December 2004, and 
four of the Q of S indicators for January 2005. 

****** 

The amalgamation of Aliant’s bargaining units following the corporate merger of 
the four incumbent local exchange carriers (ILECs) serving the Atlantic provinces 
is the result of a decision by the Canada Industrial Relations Board (CIRB), not a 
decision by Aliant.  To conclude that the resulting work stoppage is not 
completely beyond the Company’s control seems risky, to say the least, and 
subsequently using this argument to justify a credit during the period in 
question seems frankly dangerous.  

As Aliant rightly points out, this establishes a precedent that will tip the scales in 
the unions’ favour and will no doubt be used as a powerful lever in collective 
bargaining. 

IV.  PARLIAMENT NEVER INTENDED THE CRTC TO BECOME 
INVOLVED IN LABOUR DISPUTES 

In enacting the Canada Labour Code, Parliament created a comprehensive 
labour relations regime applying to collective bargaining among businesses and 
their employees within federal legislative authority, including the 
telecommunications sector.9  As the preamble of the Code notes, “there is a long 
tradition in Canada of labour legislation and policy designed for … the 
encouragement of free collective bargaining”.  The Code is a continuation of this 
tradition, with “the Parliament of Canada desir[ing] to continue and extend its 
support to labour and management in their cooperative efforts to develop good 
relations and constructive collective bargaining practices”.10

                                                 

8 Decision 2006-27, at paras. 75-76 and 79. 
9 Code, s. 5.1. 
10 Id., preamble. 
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At the core of the federal labour relations regime is the CIRB (formerly the 
Canada Labour Relations Board), composed of a chairperson and vice-
chairpersons with experience and expertise in industrial relations, as well as six 
other full-time members.  The CIRB is empowered to assist parties in resolving 
issues in dispute and may give declaratory opinions on application by an 
employer or union.11  In particular, sections 91 and 92 of the Code allow, 
respectively, employers and unions to apply to the CIRB for a declaration that a 
strike or lockout is unlawful and empower the CIRB to enjoin the infringing 
labour action.  Significantly, the CIRB is also empowered to hear and settle 
complaints of unfair labour practices, including complaints that an employer or 
union has failed to comply with its statutory obligation to bargain “in good 
faith” and to “make every reasonable effort to enter into a collective 
agreement”.12  In this regard, the CIRB may order an employer or union to 
“include in or withdraw from a bargaining position specific terms” if deemed 
necessary to remedy the contravention.13

Courts have long recognized the expertise of the CIRB in administering 
the provisions of the Code.  As the Federal Court of Appeal states in Cairns v. 
B.L.E.,14 “[t]he CIRB has been entrusted by Parliament to administer a highly 
complex labour relations structure which seeks to balance the interests of 
employers, unions and employees so as to maintain labour peace.”15  Speaking 
for the Supreme Court of Canada on judicial review of a decision of the CIRB, 
Justice Cory affirmed the expertise of labour relations tribunals: 

It has often been very properly recognized that labour relations boards exemplify 
a highly specialized type of administrative tribunal.  Their members are experts 
in administering comprehensive labour statutes which regulate the difficult and 
often volatile field of labour relations.  Through their constant work in this 
sensitive area, labour boards develop the special experience, skill and 
understanding needed to resolve the complex problems of labour relations.16

Finally, and perhaps most significantly, in C.A.S.A.W. Local 4 v. Royal Oak Mines 
Inc.,17 the Supreme Court of Canada held that the issue of whether an employer 
or union has bargained in good faith “falls squarely within the jurisdiction of the 
[CIRB]”, given “[t]he expertise and experience of the members of the [CIRB] in 
the difficult and sensitive field of labour relations”.18

                                                 

11 Id., s. 15.1. 
12 Id., ss. 97-98.  See also s. 50. 
13 Id., s. 99. 
14 [2001] 4 F.C. 139. 
15 Id., para. 30. 
16 I.L.W.U., Ship & Dock Foremen, Local 514 v. Prince Rupert Grain Ltd., [1996] 2 S.C.R. 432 at para 24. 
17 [1996] 1. S.C.R. 369 (“Royal Oak Mines”). 
18 Id., paras. 33-34. 
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In contrast to the CIRB, the Supreme Court of Canada notes in Barrie 
Public Utilities v. Canadian Cable Television Assn.19 that “[t]he CRTC’s expertise lies 
in the regulation and supervision of Canadian broadcasting and 
telecommunications.  In particular, the CRTC is charged with the 
implementation of Canada’s telecommunications policy as enunciated in s. 7 of 
the [Telecommunications] Act.”20  Notably, in that case the Court held that the 
CRTC’s expertise was not engaged in interpreting whether transmission line 
support structures included power poles.  Given this finding, labour relations, 
including evaluating responsibility for a strike, is clearly beyond the CRTC’s 
expertise.  Indeed, in obiter, Justice Bastarache noted that “[t]he CRTC is 
obviously not a labour board, and telecommunications policy is not labour 
relations.”21

Significantly, the factual background of Decision 2006-27 is not like British 
Columbia Telephone Co. v. Shaw Cable Systems (B.C.) Ltd.22  There, the issue was 
whether the CRTC had jurisdiction to determine which of Shaw or B.C. Tel could 
install cable wires on B.C. Tel’s support structures, a decision which would have 
implications in terms of compliance by B.C. Tel with a collective agreement with 
its workers.  In that case, the Supreme Court of Canada held that “such a 
determination, while incidently affecting labour relations, is not, in pith and 
substance, a matter of labour relations.  Instead, it is an important component of 
the regulation of telephone companies which is within both the jurisdiction and 
the expertise of the CRTC.”23  In contrast, determining which of an employer or 
union is responsible for a strike, as did the CRTC in Decision 2006-27, is, in pith 
and substance, a matter of labour relations and far beyond the expertise of the 
CRTC. 

Indeed, in a series of “Questions and answers for Aliant subscribers,” 
published during the Bell Aliant strike at issue in Decision 2006-27, the CRTC 
correctly recognizes that Parliament has created a specialized regime governing 
labour disputes and that the CRTC’s expertise does not extend into this field: 

[T]he CRTC has no regulatory authority to intervene in this legal work stoppage 
and is not involved in the labour dispute currently being experienced by Aliant.  
The CRTC’s regulatory authority under the Telecommunications Act does not 
extend to labour relations issues governed under the terms of a collective 
agreement.

***** 

                                                 

19 [2003] 1 S.C.R. 476. 
20 Id., para. 15. 
21 Id., para. 79. 
22 [1995] 2 S.C.R. 739. 
23 Id., para. 42. 
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Labour relations issues governed under the Canada Labour Code may be brought 
by the parties involved before the Canada Industrial Relations Board …24

The far-reaching and negative policy implication for Canada’s labour 
relations regime of the CRTC having exceeded its expertise in Decision 2006-27 
was appropriately recognized by Commissioner Andrée Noël in that decision.  
As she rightly points out, the decision of the majority “will tip the scales in the 
unions’ favour and will no doubt be used as a powerful lever in collective 
bargaining.”  The result is to upset the “balance” between the interests of 
employers, unions and employees sought to be created by Parliament in the 
Code. 

V.  STRIKES ARE PRIMA FACIE BEYOND AN EMPLOYER’S 
REASONABLE CONTROL 

Even were one to, incorrectly in my view, take the position that the CRTC 
has the authority to examine the causes of a strike to determine if it is “beyond 
the reasonable control of an ILEC” for purposes of the RAP exclusion mechanism 
within the meaning of Decision 2005-17, it is abundantly clear that strikes are 
prima facie beyond an employer’s “reasonable control”, such that the CRTC 
plainly erred in reaching a contrary conclusion in Decision 2006-27. 

A strike is, technically, within an employer’s absolute control, in the sense 
that the employer can prevent a strike by capitulating to all of the union’s 
demands.  However, the Code gives employers and unions the right to strike and 
lock out, respectively, under Canada’s federal labour relations regime.  Given 
these legal rights, it cannot credibly be said that a strike lies with an ILEC’s 
“reasonable control”, as it is perfectly reasonable under the Code not to accede to 
union demands, provided the ILEC negotiates in good faith.  As Justice Major 
states in Royal Oak Mines, supra (concurred in by Justices Sopinka and 
McLachlin): 

The objects of the Code are the encouragement of free collective bargaining and 
the constructive settlement of disputes by the parties through the collective 
bargaining process.  It has been repeatedly noted that the obligations of the 
bargaining parties under the Code are to bargain in good faith and to “make 
every reasonable effort”. 

Parties are not required to reach an agreement.  It is perfectly consistent with the 
objects of the Code for parties to negotiate to impasse provided that the good 
faith obligation is met.25

                                                 

24 CRTC, Information Sheet, “Questions and answers for Aliant subscribers,” 29 June 2004, available at 
http://www.crtc.gc.ca/eng/INFO_SHT/t1019.htm [emphasis added]. 
25 Royal Oak Mines, supra, paras. 220-221. 
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The Code makes plain that strikes and lockouts are “reasonable” under 
Canada’s labour relations regime.  Accordingly, absent a finding by the CIRB 
that an employer has breached its statutory duty to negotiate in good faith, the 
CRTC is in error in attributing 50% responsibility for a strike to the employer, as 
it did to Bell Aliant in Decision 2006-27.  

***** 

I trust the foregoing is responsive. 

Yours truly, 
 

 
 
The Right Honourable  
Antonio Lamer P.C., C.C. 
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