
  

  

Court File No.____________ 

FEDERAL COURT OF APPEAL 

BETWEEN: 

BRAGG COMMUNICATIONS INCORPORATED (c.o.b. EASTLINK), 

COGECO COMMUNICATIONS INC., 

ROGERS COMMUNICATIONS CANADA INC.,  

SHAW CABLESYSTEMS G.P. and VIDEOTRON LIMITED 

Moving Parties 

 and  

BRITISH COLUMBIA BROADBAND ASSOCIATION, CANADIAN 

NETWORK OPERATORS CONSORTIUM INC., DISTRIBUTEL 

COMMUNICATIONS LIMITED, ICE WIRELESS INC., PUBLIC INTEREST 

ADVOCACY CENTRE and VAXINATION INFORMATIQUE 

Respondents 

AFFIDAVIT OF DAVID JAMES WATT 

I, DAVID JAMES WATT, of the City of Toronto, in the Province of Ontario, AFFIRM 

THAT: 

1. I am the Senior Vice President, Regulatory, of the Applicant Rogers Communications 

Canada Inc. (“RCCI” or “Rogers”). I hold an M.A. Economics degree from the University of 

Toronto and am a Chartered Professional Accountant, CPA, CMA. My responsibilities include 

overall leadership of Rogers’ activities with the Canadian Radio-television and 

Telecommunications Commission (the “Commission” or the “CRTC”), Innovation, Science and 

Economic Development Canada, the Competition Bureau, and other government departments and 

agencies. I have been employed by Rogers in regulatory, finance and corporate planning functions 

since 1995. I have led Rogers’ regulatory costing activities throughout this period. As such, I have 

knowledge of the matters deposed to in this affidavit, except where they are stated to be based on 

information, in which case I verily believe them to be true.   
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58. In this case, capacity costing based on actual costs is appropriate as the facilities are shared, 

the costs are very material, and the facility does not provide unlimited capacity. As described 

above, additional nodes must be built as usage increases because neither nodes nor fibre have 

unlimited capacity, and facilities are used for multiple services. Rogers continually deploys new 

fibre optic cable and nodes in order to expand the capacity of its network. Rogers identified and 

submitted the actual cost of these facilities.   

59. In the Decision, the Commission rejected capacity costing and actual costs for costing of 

segmentation fibre facilities on the grounds that this approach was not appropriate for shared 

facilities with unlimited capacity.  Instead, ignoring the fact that capacity is finite within a node 

and without reference to the actual costs filed by the Moving Parties and contrary to its Costing 

Manual and previous Commission decisions, the Commission applied the 40-year old cost factor 

methodology in its Costing Manual, which was designed for Telephone Company telephone 

service and is only appropriate for facilities with unlimited capacity, to estimate the costs of 

segmentation facilities.  There is no reason for this approach when actual node costs are available. 

In fact, the Commission itself said at paragraph 119 of the Decision: “Additional segmentation 

fibre facilities may be required when a neighbourhood optical node is segmented (i.e. node 

segmentation) to reduce the number of customers serviced by that optical node”.  The reason the 

number of customers serviced by that optical node must be reduced is because the capacity of the 

node has been exhausted (i.e., capacity is finite)  (Decision, Attachment “A”, paras. 119 and 129-

135) 

60. In the result, the dramatically reduced segmentation costs together with the smaller number 

of nodes projected by the unrealistic 75% WFF and the attribution of only 75% of segmentation 

facility costs to Internet services described in the section below used to set Rogers’ rates approved 
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in the Decision, cover the actual costs of only 250 nodes in the five year study period. At the time 

of the cost study, there were 11,561 nodes in Rogers’ network: (Rogers(CRTC)2Mar18-1– Exhibit 

“I”)  Effectively, the costs considered by the Commission in setting wholesale HSA rates for 

Rogers represent less than 10% of Rogers’ actual segmentation costs.   

61. To illustrate the magnitude of the error in the Decision,  Rogers 2018 Annual Report 

discusses our node segmentation strategy and goal as we reduce the number of homes on a node 

from the 2011 public average number of 439 homes per node as follows: 

We continually upgrade the network to improve capacity, enhance performance and 

reliability, reduce operating costs, and introduce new features and functionality. 

Our investments are focused on:  uplifting our HFC network to 1.2 GHz while at 

the same time improving network performance, quality, and reliability by 

deploying digital fibre optics, removing radio frequency amplifiers, and reducing 

homes passed per node to an average of 60.  (Rogers 2018 Annual Report, page 29, 

Exhibit “M”) 

62. In contrast, the Commission’s assumptions imply an impossible 17,600 homes per node 

based on the 250 nodes that can be deployed with the amount of money for segmentation approved 

in the Commission Decision.  This would support dial-up service at best. 

(vi) Attribution of segmentation costs to Internet services 

63. In TD 2006-77, the Commission determined that 75% of the costs of segmentation node 

facilities should be attributed to Internet services on the basis that “future services can be expected 

to benefit from these … incremental costs”.  (Decision, Exhibit “A”, para. 136; TD 2006-77, 

Exhibit “E”, para. 93) 

64. In TD 2006-77, the Commission also determined that 90% of Internet Protocol layer costs 

should be attributed to Internet services.  Specifically, these IP layer costs are associated with 

Cable Modem Termination System (CMTS) equipment, now called Converged Cable Access 
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speed services.  Moreover, if as can be expected, reseller ISPs reduce their retail HSA rates, Rogers 

will be required to reduce its own retail rates, further and irreparably reducing Rogers’ revenues. 

85. As a result the estimated impact to Rogers’s retail business is estimated to be a loss of over 

$[redacted] million in revenue in the first three years alone.   

86. Just as significant is the impact on Rogers’ future network investments. Like most 

successful public companies, Rogers makes investment decisions based on anticipated return on 

investment. Being forced to provide its network facilities to reseller ISPs at below-cost rates for 

the foreseeable future will materially reduce the anticipated return on future investment network. 

Some investments will still be worth pursuing, but others that may have made economic sense 

under previous tariffs will not as a result of the Decision. The forced below-cost sale of Rogers’ 

service will result in the cancellation of over $[redacted] million of network investment over the 

next three years due to the impairment in the payback and return on investment. There is simply 

no way to reverse these foregone investment opportunities if the Decision is reversed after a 

prolonged appeal process. 

87. Implementation of the tariff rates approved in the Decision will not only significantly 

impact Rogers, but it will cause serious harm to the Canadian economy. Every sector of the 

Canadian economy depends upon the nation’s broadband telecommunication networks. High-

speed internet access is essential to technology companies, financial institutions, transportation 

firms, educational institutions and government services, among many others.  Any ruling that 

deters and prevents the massive capital expenditures necessary to maintain, improve and expand 

broadband networks will directly and irreparably damage the organizations that rely on them and 

the Canadian economy as a whole. 
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