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1.0 INTRODUCTION AND EXECUTIVE SUMMARY 

1. Broadband Internet deployment is recognized around the world as critical 

infrastructure for 21st
 century development. Broadband Internet is linked not only to 

economic success, but also to broad and wide-ranging policy outcomes for the 

environment, healthcare, and rural development. These policy outcomes are central to 

the objectives of the Government of Canada.  

2. To date, billions of dollars have been invested in network infrastructure in order to 

deploy networks that deliver broadband Internet to Canadians across the country. 

These investments in network construction have been made by Canadian telephone 

and cable companies, known as facilities-based carriers.  

3. When telecommunications regulation encourages facilities-based carriers to invest in 

network infrastructure, Canadians reap the broad socio-economic policy benefits that 

flow from the widespread deployment and adoption of broadband Internet networks. 

However, the opposite is also true: regulatory policies that destabilize or threaten 

future investment in infrastructure hinder the ability of Canadians to realize these 

policy benefits. 

4. Currently, facilities-based carriers are mandated to share their infrastructure with 

direct competitors known as resellers. Resellers do not build their own infrastructure. 

Instead, they provide Internet service to their customers by connecting to the network 

infrastructure that is financed, built, owned and operated by facilities-based carriers. 

International experience, and sustained empirical evidence across time and countries, 

has demonstrated that mandated wholesale access policies drive down investment in 

broadband networks, depress digital adoption, and lead to poorer outcomes across a 

wide range of social and economic policy fields. 

5. The wholesale rates that resellers pay to access the infrastructure that facilities-based 

carriers build are set by the Canadian Radio-television and Telecommunications 

Commission (the “Commission”). With respect to wholesale rates for aggregated high 
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speed Internet access services, interim rates were set at levels sufficient—if not always 

optimal—for continued investment in broadband infrastructure since 2016.  

6. In a surprising and destabilizing decision, on August 15, 2019, the Commission 

slashed the 2016 interim rates and reset them so low as to threaten future investment 

in the infrastructure necessary to deliver quality broadband Internet to Canadians 

across the country (the “Decision”).1 The Commission also ordered that these 

dramatically low rates apply retroactively to March 2016, and consequently, that 

facilities-based carriers pay hundreds of millions of dollars to these resellers. Resellers, 

in turn, have no obligation to use these payments to issue retroactive credits to their 

customers. The payments are a windfall to the resellers, with no corresponding benefit 

to their customers.  

7. The immediate cause of the low rates in the Decision is multiple costing errors made 

by the Commission in determining the rates. While not the subject of this petition, 

these costing errors are explained in more detail in TELUS’ review and vary 

application filed with the Commission attached as Appendix A. However, these 

costing errors are merely a symptom of a broader policy failing so vital as to warrant 

Governor in Council intervention: the Commission’s unwillingness or inability to 

engage with, and consider, the broader socio-economic interests of Canadians across 

the country in a way that furthers, rather than hinders, the Government of Canada’s 

stated policy objectives.  

8. Telecommunications services—and their regulation—have policy impacts beyond just 

the communications industry. Broadband Internet drives positive policy outcomes for 

the environment, healthcare and rural-development. The Commission has in every 

respect failed to take these considerations into account. By embracing mandated 

wholesale access policies and setting rates that depress future investment, the 

Commission is compromising the positive policy outcomes that broadband Internet 

can deliver, especially for Canadians in rural and remote areas. The Commission is 

                                                 
1  Follow-up to Telecom Orders 2016-396 and 2016-448 – Final rates for aggregated wholesale high-speed 

access services, Telecom Order CRTC 2019-288, August 15, 2019. 
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charting a path not only disconnected from, but counter to, the Government of 

Canada’s broader policy agenda. In these circumstances, it is the duty of the Governor 

in Council to remedy this critical shortcoming and ensure that the Commission takes 

into account the broader interests of the public at large when determining its policies 

and regulations.2 At present, there is no coherence between the Commission’s narrow 

pursuit of its resale and pricing policies and the Government of Canada’s larger goals 

for the nation—particularly in healthcare and environmental matters. The Governor in 

Council needs to act to ensure that the Commission furthers, rather than frustrates, 

broader goals for the nation.  

9. It is therefore imperative that the Governor in Council exercise its power under section 

12 of the Telecommunications Act,3 refer the Decision back to the Commission for 

reconsideration in light of broader policy considerations, and vary the Decision to 

eliminate retroactive ratemaking, all as further particularized in Section 8 of this 

petition. This relief will allow the Governor in Council to efficiently remedy the 

destabilizing effects of the retroactive order, while also affording the Commission the 

opportunity to determine how precisely, within its framework, to best operationalize 

this policy guidance. 

10. In considering whether to grant this relief, there are four key points for the Governor 

in Council to keep in mind when reading this petition. 

11. First, when implemented in a manner that stimulates investment in broadband 

infrastructure, telecommunications policy is transformational, with economic and 

social impacts felt throughout the country. Consistent with the Government of 

Canada’s policy objectives, broadband infrastructure drives significant benefits in 

environmental policy, health policy, and rural and agricultural development. To 

illustrate this point, TELUS commissioned a report from Dr. Jason Whalley, Professor 

of Digital Economy, and Paolo Gerli, Lecturer, both of the Newcastle Business School, 

                                                 
2  Bell Canada v. Bell Aliant Regional Communications, [2009] 2 S.C.R. 764. 
3  Telecommunications Act, S.C. 1993, c. 38, [Telecommunications Act], s. 27(1). 
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to review the literature on the benefits of broadband Internet in these four areas 

(attached as Appendix B).4 In particular, the Whalley-Gerli Report concludes that: 

i. Broadband adoption improves environmental outcomes, as it enables 

telecommuting, cloud computing, and the emergence of “smart solutions.” These 

activities reduce greenhouse gases, improve energy efficiency, decrease traffic 

congestion, and change the way in which energy is generated and consumed. 

One US study found that over a 10-year period, telecommuting could reduce 

greenhouse gases by 600 million tonnes. Another UK study estimated that the 

use of cloud computing will eliminate around 1 billion kWh of electricity 

consumption, and save 0.24 million tonnes of CO2 by 2024.  

ii. Broadband adoption improves healthcare outcomes, as elderly Canadians 

and those living in rural and remote areas can benefit from accessible care, 

shorter wait times and personalized medical attention. There are also financial 

benefits. For example, a New Zealand study estimated national healthcare 

savings of NZ$5.9 billion (approximately CDN$4.9 billion) resulting from the 

use of broadband supported technologies.  

iii. Broadband adoption helps rural and remote communities by increasing 

productivity in the agricultural sector, fostering economic development, building 

social cohesion, and improving access to healthcare. The benefits of “smart 

solutions” to the agriculture sector have the power to be transformational: these 

solutions can monitor farm equipment, provide data to farmers to shape 

investment decisions, analyze crop yields, monitor fertility cycles, automate 

farming processes, and track the outbreak of disease in crops and herds.  

12. Second, while investment in broadband infrastructure can lead to transformational 

policy benefits, the opposite is true as well: dramatically low rates for wholesale access 

will depress future investment in broadband infrastructure, particularly in rural and 

                                                 
4  Jason Whalley and Paolo Gerli, Supporting rural communities through ICT: healthcare, the environment 

and agriculture, Appendix B (the “Whalley-Gerli Report”). 
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remote areas. This will, in turn, lead to lower levels of network quality and innovation. 

To date, the Commission has largely implemented policies and regulations that 

encourage investment in network infrastructure and competition between facilities-

based carriers. This has spurred network deployment across the country, and enabled 

sufficient investment in rural and remote areas, despite the relatively higher cost of 

investment due to Canada’s low population density and challenging geography. 

However, the mandated access policies and low rates exemplified in the Decision will 

compromise the socio-economic benefits of broadband Internet explained above, 

especially in rural and remote areas where the already challenging broadband business 

case may be completely eliminated. Moreover, such regulation is unjustified in 

Canada’s already competitive broadband marketplace. Instead of mandating 

artificially low wholesale rates, the Commission should rely on market forces and 

allow consumers to determine market success.  

13. Third, by applying the rates retroactively, and requiring hundreds of millions in 

payments to resellers, the Commission has destabilized regulation and increased the 

risk for future investments in broadband infrastructure. Rate setting is intended to 

foster stability in the regulatory process,5 yet the Decision does the opposite. This 

instability is compounded by the fact that the Commission took three years to set the 

final wholesale rates. Regulatory uncertainty raises the cost of capital for facilities-

based carriers who invest in broadband infrastructure, without any risk sharing on 

behalf of the resellers who purchase access at harmfully low rates. The result is 

decreased investment in broadband infrastructure, as capital-intensive projects are put 

on hold, and access to capital markets is compromised.  

14. Fourth, the Decision is inconsistent with the telecommunications policy objectives set 

out in the Telecommunications Act and with both the 2006 and 2019 Policy Directions 

from the Governor in Council.6 Among other things, the 2006 Policy Direction 

                                                 
5  The Canadian Radio-television and Telecommunications Commission v. Bell Canada, [1989] 1 S.C.R. 

1722. 
6  Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy 

Objectives, SOR/2006-355 (the “2006 Policy Direction”); Order Issuing a Direction to the CRTC on 
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mandates the Commission to “rely on market forces to the maximum extent feasible 

as the means of achieving the telecommunications policy objectives” and “when 

relying on regulation, use measures that are efficient and proportionate to their purpose 

and that interfere with the operation of competitive market forces to the minimum 

extent necessary to meet the policy objectives.” The 2019 Policy Direction mandates 

the Commission to “ensure that affordable access to high-quality telecommunications 

services is available in all regions of Canada, including rural areas” and to “enable 

innovation in telecommunications services”. For the reasons set out above, the 

Decision does exactly the opposite of what is required by both Policy Directions. 

15. Fifth, the Decision sets a dangerous precedent. The Commission’s determination that 

dramatically low, retroactively applied wholesale rates are “just and reasonable” as 

required by section 27(1) of the Telecommunications Act is particularly troublesome. 

The Commission has commenced multiple proceedings in which it may consider 

imposing new wholesale access obligations (for example, through mandating access 

for mobile virtual network operators) or will consider rates for existing wholesale 

obligations (for example, disaggregated wholesale high-speed Internet access to fibre-

to-the-premises facilities). The unfortunate result, if not corrected now, is that the 

Decision will have a lasting and detrimental impact on future regulation, as Canada is 

on the cusp of hybrid wireless-wireline 5G networks and billions of dollars of 

investments are needed to make this a reality. 

16. For the reasons set out below, the Commission has failed to take into account the 

broader interests of the nation, and has failed to take into account the range of policy 

interests impacted by its Decision to set, retroactively, low wholesale rates. The 

Decision thus warrants Governor-in-Council intervention to ensure the Government of 

Canada’s policy agenda is furthered—not fettered—by telecommunications 

regulation. 

                                                 
Implementing the Canadian Telecommunications Policy Objectives to Promote Competition, 

Affordability, Consumer Interests and Innovation, SOR/2019-227 (the “2019 Policy Direction”). 



TELUS Communications Inc.   Petition to the Governor in Council 

November 13, 2019  Telecom Order CRTC 2019-288 

 

7 

 

2.0 BACKGROUND TO THE DECISION AND GOVERNMENT’S ROLE 

2.1 Background to the Decision 

17. In 2010, the Commission mandated that telephone and cable companies provide 

wholesale high-speed Internet access (“HSIA”) to direct competitors, known as 

resellers.7 In general, resellers do not build or provide their own infrastructure. Instead, 

they connect their customers to network infrastructure that is financed, built, owned 

and operated by facilities-based carriers. Based on cost studies prepared by facilities-

based carriers, the Commission sets the rates resellers pay for network access. The 

Telecommunications Act mandates that rates for network access, like all rates for 

telecommunications services, be “just and reasonable.”8 To meet this test, rates must 

be just and reasonable both to the company providing the service, and to the purchaser 

of the service.9 

18. In 2011, the Commission set wholesale rates for HSIA provided over copper and 

coaxial cable using a technology known as “fibre-to-the-node” (“FTTN”).10 In 2016, 

the Commission reversed course and decided the rates were not just and reasonable to 

resellers, and converted the once final rates to new, lower “interim rates”.11 The 

Commission also initiated a proceeding to determine the final rates.  

                                                 
7  Wholesale high-speed access services proceeding, Telecom Regulatory Policy CRTC 2010-632, August 

30, 2010.  
8  Telecommunications Act, s. 27(1). 
9  Bell Canada v. Canada (Canadian Radio-television and Telecommunications Commission), [1989] 1 

S.C.R. 1722 at para. 36; ATCO Gas & Pipelines v. Alberta (Energy & Utilities Board), 2006 SCC 4 at 

para. 64; and ATCO Gas and Pipelines v. Alberta (Utilities Commission), 2015 SCC 45 at para. 7. 
10  Billing practices for wholesale residential high-speed access services, Telecom Regulatory Policy CRTC 

2011-703, November 15, 2011; as amended by Telecom Regulatory Policy CRTC 2011-703-1, December 

22, 2011.  

Where homes and businesses connect to the Internet using FTTN, they are served by a copper loop 

installed by the incumbent local exchange carrier for wireline phone service or by coaxial cable installed 

by their local television provider. The copper loops then connect to a fibre-optic cable close to the house 

or residence. FTTN is to be contrasted with “fibre-to-the-premises” (“FTTP”), in which each home or 

business is connected directly with fibre-optic cable and allows for greater speeds. 
11  Review of costing inputs and the application process for wholesale high-speed access services, Telecom 

Decision CRTC 2016-117, March 31, 2016, and Tariff notice applications concerning aggregated 

wholesale high-speed access services – Revised interim rates, Telecom Order CRTC 2016-396, October 

6, 2016. 
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19. The Commission took nearly three years to render the Decision on the final rates. On 

August 15, 2019, in Telecom Regulatory Policy CRTC 2019-288, the Commission set 

unprecedented low rates for wholesale access, even lower than the 2016 interim rates. 

The interim rates set by the Commission in 2016 were up to 89% lower than what the 

facilities-based carriers had proposed to charge at that time. As a result of the Decision, 

the final rates are now 15-43% lower than the 2016 interim rates for monthly capacity, 

and 3-77% lower for access rates (depending on the facilities-based carrier). For 

TELUS, on average, the final rates are 30% lower than the previous interim rates.  

20. The Commission also ordered the final rates be applied retroactively to March 2016 

(when the rates were first made interim).12 As a result, facilities-based carriers must 

now pay hundreds of millions of dollars to resellers in retroactive payments, with no 

corresponding benefit to customers. Resellers have no obligation to use these 

retroactive payments to issue credits to their own customers, and can simply add them 

to their profits. This is a transfer of significant capital from companies who invest in 

Canada’s networks to companies that do not.  

21. The immediate cause of the low rates in the Decision is a series of critical costing 

errors made by the Commission, and TELUS has separately applied to the Commission 

to remedy the most critical such errors. A copy of TELUS’ application is attached as 

Appendix A. However, the technical errors that the Commission made are only a 

symptom of a larger problem, namely, the Commission’s unwillingness or inability to 

engage with, and consider, the broader socio-economic interests of Canadians across 

the country in a way that furthers, rather than hinders, the Government of Canada’s 

stated policy objectives. It is this broader problem that forms the subject matter of this 

petition. 

2.2 The Decision Warrants Government Intervention 

22. The Telecommunications Act vests broad decision-making authority in the Governor 

in Council. Section 12 provides that within one year of a decision by the Commission, 

                                                 
12  Decision, paras. 327-333. 
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on petition, the Governor in Council may “vary or rescind the decision or refer it back 

to the Commission for reconsideration of all or a portion of it”. Section 12 thus 

“implicates the decision-making of Cabinet, a body of diverse policy perspectives 

representing all constituencies within government.”13  

23. The Governor in Council’s role is supervisory rather than appellate in character, having 

“the power to do what the Courts cannot do which is to substitute his views as to the 

public interest for that of the Commission”.14 In that sense, the Governor in Council 

reviews Commission decisions fresh or de novo,15 and “is not burdened with any 

standards or guidelines”.16 

24. While the threshold for government intervention is admittedly high,17 it is warranted 

in this extraordinary case. The Decision is a marked departure from the Commission’s 

duty to engage the socio-economic interests of the public at large. The Supreme Court 

of Canada observed that: 

“Because of the importance of the telecommunications industry to the 

country as a whole, rate-making issues may sometimes assume a 

dimension that gives them a significance that extends beyond the 

immediate interests of the carrier, its shareholders and its customers, and 

engages the interests of the public at large. It is also part of the duty of 

the regulator to take these more far-reaching interests into account.”18 

(Emphasis added) 

In this case, the Commission disregarded that duty by either ignoring or failing to take 

into account these far-reaching public interests. International experience and sustained 

multi-year, multi-country empirical literature reviews have demonstrated that 

                                                 
13  Globalive Wireless Management Corp. v. Public Mobile Inc., 2011 FCA 194, para. 38 citing League for 

Human Rights of B’nai Brith Canada v. Odynsky, 2010 FCA 307. Petitions are not restricted to matters of 

fact or policy, as the Governor-in-Council also has the authority to answer legal questions. See Canadian 

National Railway Co. v. Canada (Attorney General), [2014] SCJ No. 40 at para. 49. 
14  CSP Foods v. Canada (Canadian Transport Commission), [1979] 1 FC 3 at 9-10 (CA). 
15  Globalive Wireless Management Corp. v. Public Mobile Inc., 2011 FCA 194. 
16  Inuit Tapirisat of Canada v. Canada (Attorney General), [1980] 2 S.C.R. 735. 
17  Michael Ryan, Canadian Telecommunications Law and Regulation (Toronto: Thomson Reuters Canada 

Limited, 2017), looseleaf updated 2018, §919.   
18  Bell Canada v. Bell Aliant Regional Communications, 2009 SCC 40 at para. 47, citing Michael Ryan, 

Canadian Telecommunications Law and Regulation (Scarborough: Carswell, 1993 (loose-leaf updated 

2008, release 2), §604.   
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mandated access policies drive down investment in networks, depress digital adoption, 

and lead to poorer outcomes across a wide range of social and economic policy fields. 

By setting low rates that depress future investment in broadband Internet, and 

retreating from its commitment to facilities-based competition, the Commission is 

charting a path not only disconnected from, but counter to, the Government of 

Canada’s broader policy agenda.  

25. The Governor in Council has stated that its jurisdiction is animated when the range of 

factors affecting the policy issues is wider than that which the Commission could 

reasonably be expected to consider.19 Jurisdiction must also be animated when the 

Commission fails to consider critical policy issues. It is therefore incumbent upon the 

Governor in Council to ensure that the Commission’s decisions are consistent with the 

broader interests of the country, as it is uniquely positioned to ensure that Commission 

action is imprinted with, and in furtherance of, the broad, national policy perspectives 

represented at Cabinet. 

26. The remedy that TELUS seeks is consistent with the concerns that animate Governor 

in Council action, as well as the institutional competence of the Commission. With 

respect to retroactive ratemaking, a variance will allow the Governor in Council to 

efficiently remedy the destabilizing effects of the retroactive order. With respect to the 

broader policy problems with mandated wholesale access at such low rates, an order 

not varying the Decision, but instead referring it back to the Commission, will allow 

the Governor in Council to exercise its supervisory duty to take into account broader 

policy perspectives, while also affording the Commission the opportunity to determine 

how precisely, within its framework, to best operationalize this policy guidance. 

3.0 INVESTMENT IN TELECOMMUNICATIONS INFRASTRUCTURE BENEFITS 

THE ENVIRONMENT, HEALTH POLICY, AND RURAL DEVELOPMENT 

27. Information and communications technologies (“ICT”) are expanding in speed and 

availability at astonishing rates, fueled by massive investments, and bringing the wide-

                                                 
19  PC 1977-3152 (November 3, 1977). 
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ranging benefits of broadband connectivity to millions of people.20 As companies 

invest in ICT, governments have increasingly seen positive affects across a range of 

policy fields. In Canada, three such fields have recently figured prominently in the 

political and policy discourse: the environment, healthcare, and rural development. 

The Whalley-Gerli Report illustrates the transformative potential of strong and 

sustained investment in broadband infrastructure. 

3.1 “Fighting and Preparing for Climate Change” 

28. The Government of Canada has committed to take ambitious action to fight climate 

change, in part by committing Canada to net zero emissions by 2050.21 To achieve this 

goal, Canada requires significant investment in broadband infrastructure, which 

enables telecommuting, cloud computing, and the emergence of smart solutions.  

i. Telecommuting has the potential to reduce greenhouse gas emissions as fewer 

cars are on the road, office construction is reduced, and businesses use less 

energy. A UK study suggested that telecommuting, underpinned by faster 

broadband, would reduce the distance travelled by UK commuters by 2.3 billion 

kilometers by 2024.22 An American study found that over a 10-year period, 

telecommuting could reduce greenhouse gases by 600 million tonnes.23 A recent 

study comparing energy savings from ICT-related activities between the United 

States and the five largest European Union Member States highlighted the 

significant environmental role that telecommuting can play, finding that 85% of 

the savings are attributable to telecommuting.24 

                                                 
20  Robert W. Crandall, Investment in Next Generation Networks and Wholesale Telecommunications 

Regulation, September 15, 2008 at p.4. 
21  Paris Agreement (Dec. 13, 2015), in UNFCCC, COP Report No. 21, Addendum, at 21, U.N. Doc. 

FCCC/CP/2015/10/Add, 1 (Jan. 29, 2016); Liberal Party of Canada, Forward: A Real Plan for the Middle 

Class (“LPC Platform”) at p. 29. 
22  Whalley-Gerli Report at p. 6, citing SQW (2013) UK broadband impact study – impact report, 

November, available at www.gov.uk. 
23  Whalley-Gerli Report at p. 6, citing Fuhr and Pociask (2011) Broadband and telecommuting: Helping the 

US environment and the economy, Low Carbon Economy, Vol. 2 (1), pp. 41-47. 
24  Whalley-Gerli Report at p. 6, citing Laitner, Partridge and Vittore (2012) Measuring the energy reduction 

impact of selected broadband-enabled activities within households, June, Yankee Group and American 

Council for an Energy-Efficient Economy, available at www.gesi.org. 
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ii. Cloud computing benefits the environment by dramatically reducing paper 

storage. A UK study estimated that the use of cloud computing will eliminate 

around 1 billion kWh of electricity consumption, and save 0.24 million tonnes 

of CO2 by 2024.25 Environmental benefits also arrive from the use of online file 

storage, streaming music, sharing films online, and web banking and shopping. 

Research from Sweden suggests that faster Internet connections underpinning 

cloud computing increases the environmental benefits achieved.26 

iii. The smart solutions that form part of the Internet-of-Things reduce emissions 

associated with transportation and improve the energy efficiency of buildings. 

For example, ‘smart meters’ and ‘smart grids’ can change the way in which 

energy is both generated and consumed, improving efficiency and reducing 

consumption on the one hand and facilitating the growth of energy renewables 

on the other.27   

iv. Finally, the wireline fibre connections that underpin HSIA service reduce 

emissions. Research suggests that adopting an all fibre approach to broadband 

infrastructure deployment will substantially reduce greenhouse gas emissions 

across the EU. In fact, greenhouse gases are estimated to fall 88% per gigabit 

compared to a mix of cable and copper.28 Another report states that the adoption 

of a full fibre connection will save 330 tonnes of carbon per person over a 15-

year period. When this figure is applied over 100 towns and cities in the UK, an 

estimated 2.3 tonnes of CO2 will be saved over the course of 15 years.29 

                                                 
25  Whalley-Gerli Report at p. 7, citing SQW (2013) UK broadband impact study – impact report, 

November, available at www.gov.uk. 
26  Whalley-Gerli Report at p. 7, citing Hochschorner, Dán and Moberg (2015) Carbon footprint of movie 

distribution via the Internet: A Swedish case study, Journal of Cleaner Production, Vol.87, p. 197-207. 
27  Whalley-Gerli Report at p. 7, citing UNESCO and ITU (2012) A review of the environmental 

sustainability in national broadband policies – Global overview and case studies on Australia and 

Rwanda, September, available at www.broadbandcommission.org. 
28  Whalley-Gerli Report at p. 7, citing Godlovitch, Plueckebaum, Martins, Gantumur, Elixmann, Tas, 

Arnold and Wernick (2018) The benefits of ultrafast broadband deployment, February, available at 

www.wik.org. 
29  Whalley-Gerli Report at p. 7, citing Regeneris (2018) The economic impact of full fibre infrastructure in             

100 UK towns and cities, March, available at www.regeneris.co.uk. 
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3.2 “Building Stronger, Healthier Families” 

29. The Government of Canada has committed to building stronger, healthier families. 

ICT, supported by broadband, can lead to greatly improved health policy outcomes. 

For example:  

i. ICT can tailor healthcare solutions to the specific needs of individual 

patients.30 Remote monitoring of patients reduces the number of hospital visits, 

improves patient quality of life, and decreases patient and hospital costs.31 

Doctors’ appointments and prescriptions can be obtained online.32 As patient 

data are collected and shared between healthcare professionals, it enables 

thorough, collaborative and innovative medical solutions.33 At the same time, 

ICT reduces time spent on bureaucratic tasks, frees up additional time for 

healthcare professionals to spend with patients, and improves data accuracy.34 

TELUS is a leader in this space through its TELUS Health division, which 

leverages the power of ICT infrastructure to transform healthcare and improve 

health outcomes for Canadians.35  

ii. The application of ICT to healthcare also saves money. A New Zealand study 

estimated savings of NZ$5.9 billion (approximately CDN$4.9 billion) resulting 

                                                 
30  Whalley-Gerli Report at p. 3, citing European Network for Rural Development (2018) The European     

agricultural fund for rural development – Digital and social innovation in rural services, available at 

https://enrd.ec.europa.eu. 
31  Whalley-Gerli Report at p. 3, citing Lluch (2011) Empowering patients through ICT - Organizational 

impact on healthcare systems in England and Scotland, Communications & Strategies, No. 83, 3rd 

quarter, p. 37-58;.Bowe and McColgan (2006) Smart technology and community care for older people: 

innovation in West Lothian, Age Concern Scotland, Edinburgh, UK; and Beale, Sanderson and Kruger 

(2009) Evaluation of the telecare development programme, The Scottish Government, Edinburg, UK. 
32  Whalley-Gerli Report at p. 3, citing Donnelly (2015) Junior doctors ‘spent up to 70 per cent of time on 

paperwork’, The Daily Telegraph, 8 December, available at www.telegraph.co.uk. 
33  Whalley-Gerli Report at p. 3-4, citing National Information Board (2014) Personalised health and care 

2020 – Using data and technology to transform outcomes for patients and citizens. A framework for 

action, November, available at www.gov.uk. 
34  Whalley-Gerli Report at p. 3-4, citing National Information Board (2015) Martha Lane Fox sets out her 

digital proposals for the NHS, Press Release, December 8, 2015, available at www.gov.uk. 
35  See www.telushealth.com. 
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from the use of ICT.36 An American study found that the economic benefit of 

telemedicine across the 24 mid-western hospitals varied from between $20,000 

to $1.3 million per year, with the average gain being over $500,000 a year.37 

3.3 “Investing in Rural Success” 

30. ICT, powered by fast and reliable broadband connections, also promises to greatly 

improve economic development, social cohesion, and healthcare in rural and remote 

areas, as well as increase revenues and productivity in the agricultural sector.  

i. Broadband supports rural economic development. For example, 

telecommuting makes a variety of jobs accessible for those living in rural 

communities that would otherwise be unavailable without leaving the 

community. Broadband also allows creative industries to establish themselves in 

rural areas, overcoming the challenges associated with remoteness. Businesses 

are able to remain competitive by accessing distant markets by widening their 

geographic footprint. Research has found that rural communities close to urban 

areas (where broadband is more readily available) have a higher incidence of 

new firm formation.38  

ii. Broadband contributes to social cohesion and the empowerment of women in 

rural communities. Broadband facilitates communication between individuals 

who live in rural areas, allows the unique heritage and cultural characteristics of 

                                                 
36  Whalley-Gerli Report at p. 3, citing Alcatel-Lucent (2012) Building the benefits of broadband. How New 

Zealand can increase the social and economic impacts of high-speed broadband, Alcatel-Lucent: 

Wellington, New Zealand. 
37  Whalley-Gerli Report at p. 3, citing Whitacre (2011) Estimating the economic impact of telemedicine in a 

rural community, Agricultural and Resource Economics Review, Vol. 40 (2), p. 172-183. 
38  Whalley-Gerli Report at p. 8-9, citing Kim and Orazem (2016) Broadband Internet and new firm location 

decisions in rural areas, American Journal of Agricultural Economics, Vol. 99 (1), p. 285-302; and 

Townsend, Wallace, Fairhurst and Anderson (2017) Broadband and the creative industries in rural 

Scotland, Journal of Rural Studies, Vol.54, pages 451-485. 
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rural areas to be recorded and shared,39 increases civic engagement,40 and makes 

accessible a range of services, including financial, health and social services.41 

Further, the adoption of ICT empower women. In examining how technology 

has been adopted on farms in Australia, not only was it found that women are 

more frequent users of ICT than men, but that its use elevated their status both 

within the farm and wider community.42 

iii. Broadband is also critical to “smart agriculture”. Smart agriculture devices can 

monitor farm equipment, enabling pre-emptive maintenance to occur, and 

provide data to farmers to shape their investment and operational decisions. It 

can analyze crop yields, identify where specific plant species are growing, 

monitor fertility cycles, and track the outbreak of disease in crops and herds. It 

can be applied to the use of fertilizers, to ensure that they are correctly applied 

to the areas that most need them. Farming processes can also be automated, 

reducing the need for labour on the one hand and improving animal welfare on 

the other.43  

3.4 “Building Strong Communities, Creating Jobs”  

31. Finally, the Government of Canada has promised to build strong communities and 

create jobs. Investment in broadband infrastructure drives significant job growth. The 

                                                 
39  Whalley-Gerli Report at p. 10, citing Beel, Wallace, Webster, Nguyen, Tait, Macleod and Mellish (2017) 

Cultural resilience: The production of rural heritage, digital archives and the role of volunteers, Journal of 

Rural Studies, Vol. 54, p. 459-468; Park; (2017) Digital inequalities in rural Australia: A double jeopardy 

of remoteness and social exclusion, Journal of Rural Studies, Vol. 54, p. 399-407; Roberts, Anderson, 

Skerratt and Farrington (2017) A review of the rural-digital policy agenda from a community resilience 

policy, Journal of Rural Studies, Vol. 54, p. 372-385; and Wallace, Vincent, Luguzan, Townsend and 

Beel (2016) Information technology and social cohesion: A tale of two villages, Journal of Rural Studies, 

Vol. 54, p. 426-434. 
40  Whalley-Gerli Report at p. 10, citing Whitarce and Manlove (2016) Broadband and civic engagement in 

rural areas: What matters? Community Development, Vol. 47 (5), p. 700-717. 
41  Whalley-Gerli Report at p. 10, citing Hodge, Carson, Carson, Newman and Garrett (2017) Using Internet 

technologies in rural communities to access services: The views of older people and service providers, 

Journal of Rural Studies, Vol. 54, p. 469-478. 
42  Whalley-Gerli Report at p. 10, citing citing Hay and Pearce (2014) Technology adoption by rural women 

in Queensland, Australia: Women driving technology from the homestead for the paddock, Journal of 

Rural Studies, Vol. 36, p. 318-327. 
43  Whalley-Gerli Report at p. 14, citing ATOS (2018) Digital vision for farming – Opinion paper, available 

at www.atos.net. 
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construction of new communications facilities is itself a strong driver of new jobs. 

Other job growth in turn occurs as companies build their online presence and develop 

new innovative services and products.44 For its part, TELUS employs over 13,000 

people in Alberta and British Columbia alone, and recently announced a $16 billion 

investment in Alberta that is expected to create 5,000 jobs.45 TELUS has also 

committed to invest $4.7 billion throughout British Columbia between 2017 and 2020. 

A significant part of this investment is a commitment to Indigenous communities, of 

which TELUS has connected 40 in British Columbia alone since 2013.  

32. Increased broadband investment and adoption will only strengthen the potential for 

Canada to realize on these positive policy outcomes. But outmoded regulation that 

removes the business case to invest will threaten this progress. The Governor in 

Council now has the opportunity to truly invest in Canadians and foster an investment 

climate that will ensure the transformational nature of broadband Internet takes hold. 

4.0 LOW RATES DEPRESS INVESTMENT, PARTICULARLY IN RURAL AREAS 

4.1 Facilities-Based Competition Drives Investment 

33. Mandating wholesale access and setting harmfully low wholesale rates is an 

irresponsible departure from the Commission’s otherwise successful track record of 

endorsing facilities-based competition, which the Commission itself considers the 

“ideal and most sustainable form of competition”46 because it drives investment, 

                                                 
44  Jason Whalley and Bert Sadowski, Innovation and the development of a digital economy: assessing the 

socio-economic effects of broadband, p. 9, December 21, 2015, Appendix A to TELUS’ Petition to the 

Governor in Council concerning Telecom Regulatory Policy CRTC 2015-326, available at: 

https://www.ic.gc.ca/eic/site/smt-gst.nsf/vwapj/DGTP-002-2015-TELUS-AppendixA.pdf/$FILE/DGTP-

002-2015-TELUS-AppendixA.pdf. 
45  TELUS, TELUS investing $16 billion in Alberta, connecting more homes and businesses to fibre and 

preparing for the future of 5G, September 24, 2019. 
46  Review of wholesale wireline services and associated policies, Telecom Regulatory Policy CRTC 2015-

326, para. 5. 
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innovation, cost-efficiency and is “most likely to lead to robust and effective long-term 

competition.”47  

34. In a recent study, the Competition Bureau recognized the importance of facilities-

based competition and associated investments in expanding and improving network 

infrastructure. Facilities-based carriers “engage in an important form of dynamic 

competition, working to outdo each other in order to offer the highest speeds and most 

reliable networks”. Importantly, the Competition Bureau warned of “the potential 

negative effects that a wholesale access regime can have on the incentives for facilities-

based carriers to make the necessary investments to ensure that Canadians are served 

by world class communications networks.”48 

35. As a result of the Commission’s focus on facilities-based investment, over the past 

decade, the six largest facilities-based carriers have invested more than $67 billion to 

maintain, upgrade and expand their wireline networks.49 TELUS alone has invested $7 

billion in wireline infrastructure since 2016. These are generational investments, with 

lengthy payback periods. 

36. Study after study, including multiple international comparisons, have shown that 

jurisdictions that focus on service-based competition (as opposed to facilities-based 

competition) and promote policies like mandated access, promote less investment, 

fewer innovative technologies and poorer consumer outcomes. In contrast, the same 

evidence demonstrates that facilities-based competition leads to increased broadband 

penetration, as it stimulates capital spending and the deployment of broadband 

                                                 
47  Submission by the Commissioner of Competition before the Canadian Radio-television and 

Telecommunications Commission—Telecom Notice of Consultation CRTC 2013-551—Review of 

wholesale services and associated policies, para 10, fn 6. 
48  Competition Bureau of Canada, “Delivering Choice: A Study of Competition in Canada’s Broadband 

Industry”, (“Competition Bureau Report”) pp. 7-8.  
49  TD Securities Inc., We See Good Odds of the CRTC Decision Being Revised/Overturned, September 4, 

2019. 
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networks.50 This research is not controversial. It is accepted by regulators and 

policymakers around the world. 

37. The Decision is a shift away from facilities-based competition. This is particularly 

detrimental in a country like Canada, which has one of the lowest population densities 

in the world and very challenging geographical features, all of which considerably 

raise the cost of building and maintaining broadband networks compared to smaller 

and denser peer jurisdictions. This is particularly important to TELUS, since much of 

its operating territory is in rural British Columbia, Alberta and Eastern Québec, which 

is mountainous, remote and sparsely populated.  

38. The Commission’s decision in Review of wholesale wireline services and associated 

policies, Telecom Regulatory Policy CRTC 2015-326 (“TRP 2015-326”) serves as a 

revealing case study about how fair and sensible wholesale access regulations can 

promote investment. In July 2015, the Commission mandated access to fibre-to-the-

home/premises (“FTTH” or “FTTP”), a technology that brings fibre-powered Internet 

directly to a consumer’s house (as opposed to FTTN, which only takes fibre to an 

aggregation point and relies on copper to get the customer’s premises). The 

Commission decided that mandated access to FTTH would be implemented in phases, 

starting first by mandating access from Bell, Rogers, Vidéotron and Cogeco in Québec 

and Ontario.51 In practice, this means that TELUS is not yet required to offer wholesale 

access to FTTH at mandated rates.  

                                                 
50  See, for example, Carlo Cambini and Yanyan Jiang, “Broadband Investment and Regulation: A Literature 

Review,” Telecommunications Policy 33, 2009, at p. 569; Michal Grajek and Lars-Hendrik Roller, 

“Regulation and Investment in Network Industries; Evidence from European Telecoms,” Journal of Law 

and Economics 55(1), 20212, pp. 189-216. See also I.K. Rohman and E. Bohlin, “Does Broadband Speed 

Really Matter for Driving Economic Growth? Investigation OECD Countries,” 2012, Division of 

Technology and Society, Department of Technology Management and Economics, Chalmers University 

of Technology, Gothenburg, Sweden.  
51  The Commission then held separate proceedings to determine: (1) the appropriate structure for the 

implementation of a disaggregated wholesale system (Telecom Decision CRTC 2016-379) and (2) the 

interim wholesale rates to be applied to the new structure (Telecom Decision CRTC 2017-312). The 

decision on final FTTH wholesale rates is still forthcoming. 
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39. This delay in implementation has permitted TELUS to continue investing, and was 

recognized as important by financial analysts. For example, one analyst noted that 

“[w]hile TELUS is equally committed to deploying FTTH over the longer term, it will 

not be impacted by the initial transition given its Western Canadian footprint 

potentially deferring mandated FTTH access for years.”52  

40. As predicted, TELUS’ investment in Western Canada and Eastern Québec has 

continued to thrive because of the Commission’s decision to delay the implementation 

of wholesale FTTH access in TELUS’ incumbent serving territories. TELUS has 

increased infrastructure spending from approximately $1.7 billion per year in 2010 to 

over $3 billion per year in 2017. Recently, in September 2019, TELUS announced that 

it plans to invest $16 billion in Alberta through to 2023, an investment that is expected 

to create 5,000 jobs for Albertans.53 A significant portion of this money will benefit 

rural and remote communities. For example, in October 2019, TELUS pledged $190 

million of that amount to operations and infrastructure investment in Grande Prairie, 

Alberta.54 As a result of this investment, fibre deployments have now been completed 

in more than half of TELUS’ operating area. This deployment is also critical to the 

implementation of 5G technology, as a strong 5G network is predicated on a strong 

fibre network, and TELUS expects to launch its 5G network in 2020. 

41. The importance of proper costing was also critical in financial analysts’ assessment of 

TRP 2015-326, much of which stressed that investment would continue precisely 

because the Commission was likely to impose fair rates: 

i. “…[W]e believe the risk of an “unfair” tariff regime being  implemented on 

FTTH for the incumbents is relatively low.”55 

                                                 
52  RBC, CRTC Releases Wholesale Wireline Decision, July 22, 2015. 
53  Western Canada is not immune from the harmful effects of the Decision. It is expected that resellers will 

“ramp up efforts in all areas if access to fast, next generation broadband networks remains at low price 

points with minimal capex obligations.” 
54  My Grande Prairie Now, TELUS pledges $190 million for Grande Prairie infrastructure, October 31, 

2019. 
55  RBC, CRTC Releases Wholesale Wireline Decision, July 22, 2015. 
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ii. “The risk of the telcos delaying investments and/or cutting jobs in the 

current weakened Canadian economy as a result of new regulations is 

something we believe the government would be careful to avoid. As such, we 

would be surprised if the wholesale pricing is set at a level that would result in 

the telcos significantly altering their current fiber strategy.”56 

iii. “We expect the new pricing structure will provide a “reasonable rate of return” 

for incumbents – similar to the current arrangement for wholesale wireline 

pricing.”57 

42. In contrast, as a result of the low rates in the Decision and the Commission’s 

investment-depressing policies, financial analysts are now concerned that the final 

rates are too low, and that broadband investment will now suffer. TD Bank estimated 

that if the Decision stands, “[t]otal investments per annum in wireline/cable 

infrastructure in 2021 and beyond would be estimated to decline by about $1.68 

billion in aggregate for the six publicly-traded telecom and cable companies.”58 

The National Bank of Canada noted that the Decision is “a curious calculus by 

regulator amidst market realities, challenges & coming 5g […] It’s interesting to 

observe the regulator looking to aggressively reduce wholesale Internet rates at a time 

when significant wireline spending is still occurring and another meaningful cycle of 

wireless spend is just ahead.”59 

43. And as predicted, facilities-based carriers have announced a reduction in planned 

capital expenditure in communications infrastructure, some of which are directly 

attributable to the Decision. For example: 

                                                 
56  Barclays, First take on CRTC decision on wholesale high-speed access: Little near-term impact, long 

term remains unclear, July 22, 2015. 
57  BMO, CRTC Wholesale Wireline Decision – Modestly Negative; Awaiting for More Clarity, July 22, 

2015. 
58  TD Securities Inc., We See Good Odds of the CRTC Decision Being Revised/Overturned, September 4, 

2019. The six publicly-traded telecommunications and cable companies include Bell, Rogers, TELUS, 

Shaw, Quebecor and Cogeco. 
59  National Bank of Canada, Continuing Fallout from CRTC’s Decision on Wholesale Internet Rates, 

August 26, 2019. 
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i. Bell announced that it has reduced the scope of its broadband Internet buildout 

for rural communities by 20%, affecting approximately 200,000 households.60  

ii. Eastlink announced it will cut $50 million, or about 25% of its planned capital 

investments for the year, and scale back on rural connectivity improvements.61  

iii. Rogers indicated it will conduct a review of all future investments in rural and 

remote communities.62  

iv. Vidéotron has filed an application with the Commission to cease offering its 

fastest Internet speed service to its retail and wholesale customers in Québec.63 

44. While TELUS has not yet announced any capital expenditure cutbacks, investment is 

and remains modular. A continued move away from facilities-based competition 

towards rates that do not justify investment—especially the generational investments 

needed to build out fibre and 5G facilities—will inevitably lead TELUS and other 

companies to re-evaluate planned investments. Simply put, TELUS cannot commit to 

continue building infrastructure if the country’s telecommunications regulator insists 

on making it unprofitable to do so.  

4.2 Retail HSIA is already subject to strong competition from established resellers  

45. Not only are lower rates destructive to investment, but they are also entirely 

unnecessary to promote competition. While the Commission stated in a news release 

that the low wholesale final rates set in the Decision will encourage more competition 

in the broadband market,64 this statement is incorrect and contradicts all credible 

evidence on the matter. Depending on location, Canadians have a choice among 

several types of broadband providers, including telephone companies, cable 

                                                 
60  Bell, CRTC wholesale decision impacting investment in rural broadband networks, August 19, 2019. 
61  The Globe and Mail, Eastlink will cut $50-million to capital investments over CRTC move on Internet 

rates, August 25, 2019. 
62  Rogers, Rogers Disappointed by CRTC Decision on Final Broadband Wholesale Rates, August 19, 2019. 
63  Cartt.ca, Videotron bucks carrier trends and cancels its fastest internet speed, October 20, 2019, available 

at https://cartt.ca/article/videotron-bucks-carrier-trends-and-cancels-its-fastest-internet-speed. 
64  CRTC, CRTC promotes competition for broadband Internet services by setting lower wholesale rates, 

August 15, 2019. 

https://cartt.ca/article/videotron-bucks-carrier-trends-and-cancels-its-fastest-internet-speed
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companies, national wireless carriers, regional wireless carriers, regional facilities-

based providers and resellers. Canadians also benefit from wireline broadband prices 

that are lower than those in similar countries throughout the world (despite Canada’s 

geographical and topographical disadvantages).65 It should come as no surprise, then, 

that the Economist Intelligence Unit recently ranked Canada the most competitive of 

100 countries studied in its measurement of the concentration of the marketplace for 

Internet service provision.66 

46. In any event, before the Decision was made to cut wholesale rates even further, 

resellers were already firmly entrenched in the Canadian broadband industry. In its 

2019 market study, the Competition Bureau found that where resellers have tended to 

focus their marketing efforts, they have acquired a substantial market share: 16.1% in 

the Greater Toronto and Hamilton area, 18.4% in the Southern Ontario region, 18.6% 

in the Montreal area, and 16.6% in the National Capital region.67 Thus, to the extent 

resellers have lower market share in certain areas, the obvious solution is for them to 

improve their marketing rather than seek to rely exclusively on regulatory arbitrage. 

Consumers are aware of resellers, some of which have been active for decades, and 

increasingly choose them over facilities-based carriers.68 Companies do not stay in 

business that long if they cannot attract customers.69  

                                                 
65  Christian M. Dippon, “Market Study Notice: Competition in Broadband Services”, paras. 13-14, 

Appendix B to TELUS’ submissions to the Competition Bureau of Canada, August 31, 2018 (“Dippon 

Market Study”), available at: https://www.competitionbureau.gc.ca/eic/site/cb-

bc.nsf/vwapj/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-

2018-11-

07.pdf/$file/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-

2018-11-07.pdf. 
66  Economist Intelligence Unit, The Inclusive Internet Index 2019, available at 

https://theinclusiveinternet.eiu.com/explore/countries/CA/performance/indicators/affordability/competitiv

e-environment. 
67  Competition Bureau Report, pp. 18-22. 
68  Ibid. 
69  Dippon Market Study, paras. 81-82. 

https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/vwapj/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf/$file/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf
https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/vwapj/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf/$file/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf
https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/vwapj/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf/$file/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf
https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/vwapj/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf/$file/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf
https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/vwapj/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf/$file/Appendix_B__Expert_Report_of_Christian_M_Dippon_PhD__ABRIDGED____Revised-2018-11-07.pdf
https://theinclusiveinternet.eiu.com/explore/countries/CA/performance/indicators/affordability/competitive-environment
https://theinclusiveinternet.eiu.com/explore/countries/CA/performance/indicators/affordability/competitive-environment
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47. This point was not lost on the Commission in the past. In speaking out against the 

Decision, David Colville, the former Vice-Chair of Telecom at the Commission, 

stated:  

My response to the resellers, who most often complained that the 

wholesale price was too high, was that we (the Commission) would allow 

resale to take place, however, it was not our mandate to guarantee their 

survival. I was not prepared to force facilities-based carriers to offer their 

services below cost simply to keep the resellers alive. That, in my view, 

is simply uneconomic and distorts an already competitive market. It is 

unreasonable, unfair and unbalanced.70 

48. In the end, the final rates established in the Decision not only threaten to dramatically 

decrease investment, but are entirely unnecessary to support competition, in light of 

the successes of resellers in recent years. 

5.0 BY MAKING RATES RETROACTIVE FOR THREE YEARS, THE DECISION 

HAS DESTABILIZED REGULATION AND INCREASED RISK ASSOCIATED 

WITH INVESTMENT  

49. In addition to setting unreasonably low wholesale rates, the Commission applied the 

final rates retroactively to March 2016, despite having recognized that retroactive 

ratemaking introduces regulatory uncertainty.71 On the latter point, the Commission is 

undoubtedly correct: retroactive ratemaking destabilizes the regulatory climate and 

unnecessarily increases the risk to future investments. 

50. The Commission’s Decision to apply the final rates retroactively to 2016 is bad policy 

for three reasons. First, it penalizes facilities-based carriers for making sustained 

broadband investments during the time interim rates were in place. During this time, 

facilities-based carriers continued to invest heavily in communications infrastructure 

throughout the country. By ordering the rates retroactive to 2016 and ordering a one-

time retroactive payment in the hundreds of millions of dollars, the Commission in 

effect told facilities-based carriers they were wrong to have invested during the three-

                                                 
70  David Colville, “CRTC's Market Intrusion Will Hurt Internet Competition”, Financial Post, August 29, 

2019. 
71  Review of costing inputs and the application process for wholesale high-speed access services, Telecom 

Decision CRTC 2016-117, at para. 105. 
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year interim rate period, and instead should have ceased investment for a three year 

period, and waited for a final Commission decision. Had facilities-based carriers 

waited for three years to invest, the result would have been dramatically poorer 

broadband deployment today. 

51. Second, there is no corresponding benefit to consumers from the retroactive payment. 

Resellers—who by their very business model do not invest in new facilities in any way 

comparable to facilities-based carriers—are under no obligation to use the retroactive 

payments to offer rebates to their customers, and have given no indication that they 

intend to do so. Instead, resellers will enjoy a windfall, lining the pockets of their 

owners at the expense of their customers and facilities-based carriers.  

52. Third, retroactivity promotes regulatory uncertainty, and as a result, increases the risk 

associated with future investments. In 1989, the Supreme Court of Canada confirmed 

the authority of the Commission to issue retroactive rate orders. In its decision, the 

Supreme Court held that “the added flexibility provided by the power to make 

[retroactive] interim orders is meant to foster financial stability throughout the 

regulatory process.”72 Here, the Commission has used its power to engage in 

retroactive ratemaking to the exact opposite effect, not in service of stability, but rather 

in direct conflict with it. Without regulatory stability, access to capital markets will be 

compromised. Investment in communications infrastructure requires ready access to 

third-party investors (either via debt or equity issues). Canadian companies must 

already compete in the global capital market for such large amounts of capital. 

Investors will shy away from the Canadian telecommunications industry if they cannot 

rely on a stable regulatory framework that promotes economic efficiency. As noted by 

TD Securities, “If Canada continues down this path of not only mandated access, but 

also seemingly very low rates [...] valuations and access to capital for Canadian 

telecoms are likely to suffer.”73 The Competition Bureau similarly stated that “[t]he 

                                                 
72  CRTC v. Bell Canada [1989] 1 S.C.R. 1722 (emphasis added). The 2006 Policy Direction similarly 

requires the Commission “to use only tariff approval mechanisms that are as minimally intrusive and as 

minimally onerous as possible.” See 2006 Policy Direction, s. 1(c)(i). 
73  TD Securities Inc., Has the CRTC Gone Too Far?, August 20, 2019.  



TELUS Communications Inc.   Petition to the Governor in Council 

November 13, 2019  Telecom Order CRTC 2019-288 

 

25 

 

uncertainty associated with longer regulatory reviews can have significant negative 

effects on the marketplace, whereby both wholesale-based and facilities-based 

competitors are equally unsure of how regulatory rules will be established, and what 

impacts these rules may have on their businesses.”74 The Bureau accordingly wrote 

that “[a]t a high level, one of the best ways to ensure vigorous competition in 

broadband services is […] working to minimize regulatory uncertainty”.75 

53. These negative consequences are compounded by the fact that the Decision took three 

years to set the final rates. When the Commission first set the interim rates in 2016, 

the Commission stated that it would “assess the extent to which, if at all, retroactivity 

will apply when new cost studies are submitted in support of revised wholesale HSA 

service rates.”76 The new cost studies were submitted in 2017, yet the Commission 

failed to make a decision until August 2019.  

54. Retroactive ratemaking—especially with a three-year time lag—is destructive to 

investment, with no corresponding benefit to customers, and the Decision should be 

varied to remedy this problem. 

6.0 THE DECISION IS INCONSISTENT WITH THE TELECOMMUNICATIONS 

ACT AND POLICY DIRECTIONS 

55. The Decision is inconsistent not only with the transformative policy outcomes above, 

but also with the objectives of the Telecommunications Act and the Governor in 

Council’s own directions to the Commission on how to implement these objectives.  

56. Section 7 of the Telecommunications Act sets out a number of telecommunications 

policy objectives, including: “to facilitate the orderly development of a 

telecommunications system”; “to render reliable and affordable telecommunications 

services of high quality accessible to Canadians in both urban and rural areas”; 

“to foster increased reliance on market forces […] to ensure that regulation, where 

                                                 
74  Competition Bureau Report, p. 56. 
75  Ibid. 
76  Review of costing inputs and the application process for wholesale high-speed access services, Telecom 

Decision CRTC 2016-117, at para. 105. 
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required, is efficient and effective”; and “to encourage innovation in the provision 

of telecommunications services.”77 

57. The 2006 Policy Direction in turn requires the Commission to “rely on market forces 

to the maximum extent feasible as the means of achieving the telecommunications 

policy objectives”; and to “use measures that are efficient and proportionate to their 

purpose and that interfere with the operation of competitive market forces to the 

minimum extent necessary to meet the policy objectives.”78 The Decision violates 

the 2006 Policy Direction because it is overly intrusive, and thus fails to rely on market 

forces to the maximum extent feasible, and, to the extent that some interference with 

market forces is appropriate, the Decision is disproportionate in that it will depress 

investment and introduce regulatory uncertainty without any clear benefit to 

consumers. 

58. While the 2019 Policy Direction does not apply to the Decision pursuant to subsection 

11(3) of the Telecommunications Act,79 the Decision is nevertheless inconsistent with 

it as well. The 2019 Direction requires the Commission to consider the extent to which 

its decisions “ensure that affordable access to high-quality telecommunications 

services is available in all regions of Canada, including rural areas”; and “stimulate 

investment in research and development and in other intangible assets that support 

the offer and provision of telecommunications service.”80 For all the reasons set out 

above, the Decision accomplishes exactly the opposite. 

                                                 
77    Telecommunications Act, s. 7(a), (b), (f) and (g). 
78    2006 Policy Direction, s. 1(a)(i)-(ii). 
79  The Telecommunications Act, s. 11(3) provides that: “An order made under section 8 does not apply in 

respect of a matter pending before the Commission on the day on which the order comes into force if (a) 

final submissions have been filed in respect of that matter; and (b) less than one year has expired since the 

period for filing final submissions ended.” 
80    2019 Policy Direction, s. 1(a)(ii) and (vii). 
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7.0 GETTING THE DECISION RIGHT IS IMPORTANT FOR FUTURE 

PROCEEDINGS 

59. The Commission’s conclusion that low, retroactively applied wholesale rates for 

FTTN technology are “just and reasonable” is particularly dangerous, as it has the 

potential to have a lasting and detrimental impact on future investment decisions.  

60. The Commission has announced its intention to review the regulatory framework for 

wholesale wireline services in 2020-2021, in which the Commission “plans to examine 

the state of interconnection and various wireline wholesale services to ensure that the 

associated arrangements are facilitating the development of a competitive Canadian 

telecommunications market, while balancing the incentives to invest in innovative 

networks.”81 Separately, the Commission also intends to review the approach to setting 

wholesale service rates to “establish a more transparent and efficient rate-setting 

process while seeking to ensure that wholesale rates continue to be just and 

reasonable.”82 Also, in early 2020, the Commission will complete its review of the 

regulatory framework for the mobile wireless market and (if mandated) hear 

submissions on the rates for mobile virtual network operators to access wireless 

infrastructure.83 Last, the Commission will soon render a decision on the final rates for 

disaggregated wholesale access to HSIA facilities over FTTP in TRP 2015-326.  

61. As the Commission looks to set rates for these services, the threat of lengthy retroactive 

ratemaking will chill investment. This is particularly pertinent as Canada is on the cusp 

of hybrid wireless-wireline 5G networks and at a time when new forms of facilities-

based broadband competition are rapidly developing, including low earth orbit 

satellites and 5G-based fixed wireless access.84 Facilities-based carriers will not invest 

to the same degree if they are faced with the prospect of having to pay hundreds of 

millions of dollars to their competitors years after having invested in new facilities. 

                                                 
81     CRTC Forecast 2020-2021, available at https://crtc.gc.ca/eng/backgrnd/vis.htm#telecom_1.4. 
82     Ibid.  
83  CRTC, Departmental Plan 2019-2020, available at 

https://crtc.gc.ca/eng/publications/reports/dp2019/dp2019.htm 
84  See, for example: https://www.telesat.com/services/leo/why-leo; “Fast, affordable internet is almost 

here”, https://technewsadvice.com/fast-affordable-internet-from-the-sky-is-almost-here/, October 24, 

2019. 

https://crtc.gc.ca/eng/backgrnd/vis.htm#telecom_1.4
https://crtc.gc.ca/eng/publications/reports/dp2019/dp2019.htm
https://www.telesat.com/services/leo/why-leo
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The most damaging impact of the Decision may therefore be yet to come if the 

Commission’s new approach to ratemaking is permitted to stand. 

8.0 CONCLUSIONS AND RELIEF SOUGHT 

62. Broadband Internet deployment and adoption can enable transformational policy 

outcomes for Canada. This petition highlights some of the benefits in the 

environmental, healthcare, rural sectors. Additional benefits can be realized across 

almost all areas of social and economic life. Investment in broadband infrastructure 

that provides Canadians the ability to realize these benefits thrives in a regulatory 

environment that fosters and promotes facilities-based competition. This time-tested 

policy has spurred network deployment across the country and enabled investment in 

rural and remote areas, despite the higher cost of investment from Canada’s low 

population density and challenging geography. 

63. TELUS and other facilities-based carriers are committed to Canada’s broadband 

success across the country. Indeed, TELUS alone has invested $7 billion in wireline 

expenditures in the last three years alone. However, the poor policies and low rates 

exemplified in the Decision will inhibit the ability of Canadians to realize these 

benefits, and the impact will likely be felt most strongly in rural and remote areas 

where the already-challenging business case for investment will be eliminated. Such 

harmful regulation is unnecessary in an otherwise competitive broadband market. As 

a result, this destabilizing regulation puts at risk the investment in broadband 

infrastructure necessary to ensure Canada’s competitiveness on the world stage. 

64. The Government of Canada has set important policy goals for Canadians, including 

those in the environmental, healthcare and rural sectors. Indeed, it has promised to 

“invest in Canadians”.85 The Decision, by threatening the continued and sustained 

investment in broadband Internet, fails to take into account these broader policy goals 

and interests of Canadians across the country. The Commission has thus rendered a 

Decision which frustrates, rather than furthers, the country’s policy agenda. The 

                                                 
85  Maclean’s, Justin Trudeau’s post-election speech: Full transcript, October 22, 2019, available at    

https://www.macleans.ca/politics/transcript-justin-trudeaus-post-election-speech/. 

https://www.macleans.ca/politics/transcript-justin-trudeaus-post-election-speech/
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Governor in Council now has the opportunity to restore consistency and coherence 

with the broader federal policy landscape, which has been undermined by the 

Commission’s myopic pursuit of low wholesale rates. 

65. For the above reasons, TELUS requests the following relief: 

1. An Order pursuant to section 12 of the Telecommunications Act referring the 

Decision back to the Commission for reconsideration and setting out the 

following details, which are material to the reconsideration: 

i. the Commission shall conduct its review of the wholesale high-speed 

access regulatory framework (the “Framework”) that it was already 

planning for 2020 before initiating any future review of wholesale wireline 

rates or issuing any decisions on wholesale wireline rate proceedings 

presently before the Commission; and 

ii. the Commission’s approach to its review of the Framework proceedings 

and decisions that emerge from the Framework shall be informed by the 

need to: 

a. ensure that facilities-based carriers in Canada have sufficient 

incentives to invest in the deployment of advanced 

telecommunications technologies that are fully competitive with the 

most advanced technologies used in other countries; 

b. recognize the importance of facilities-based competition to 

progressive environmental policy, healthcare, agricultural policy, 

and the future economic and social development of rural and remote 

communities throughout Canada;  

c. avoid the destabilizing effects of retroactive ratemaking; and 

d. achieve the policy objectives set out in section 7 of the 

Telecommunications Act in a manner consistent with the Order 



TELUS Communications Inc.   Petition to the Governor in Council 

November 13, 2019  Telecom Order CRTC 2019-288 

 

30 

 

Issuing a Direction to the CRTC on Implementing the Canadian 

Telecommunications Policy Objectives, SOR/2006-355 and the 

Order Issuing a Direction to the CRTC on Implementing the 

Canadian Telecommunications Policy Objectives to Promote 

Competition, Affordability, Consumer Interests and Innovation, 

SOR/2019-227. 

2. An Order pursuant to section 12 of the Telecommunications Act varying the 

Decision and establishing as final rates the rates for aggregated wholesale high 

speed Internet access in place immediately prior to the release of Telecom 

Decision CRTC 2016-117, Review of costing inputs and the application process 

for wholesale high-speed access services on March 31, 2016, which, for clarity, 

shall have no retroactive effect.  

 


