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I. EXECUTIVE SUMMARY 

OVERVIEW  

1. This Petition is filed jointly by the DiversityCanada Foundation (“DiversityCanada”) and 

the National Pensioners Federation (“NPF”). DiversityCanada is a federally-registered not-

for-profit organization based in Elliot Lake, Ontario. It works to protect the rights and 

promote the interests of Canadians who are disadvantaged, vulnerable, and marginalized. 

Established in 1945 and incorporated in 1954, the NPF is a democratic, non-partisan, non-

sectarian organization composed of 350 seniors chapters and clubs across Canada. It has a 

collective membership of approximately 1,000,000 seniors and retired workers. 

2. This Petition concerns prepaid wireless balances – ie funds customers pay in advance in 

order to purchase wireless telecommunications services and that are held in prepaid 

wireless accounts. These funds are used on a pay-per-use basis to purchase a variety of 

goods and services including voice calls, texting, Internet browsing, ringtones, games,  

apps, etc.  

3. The advertised cost for prepaid wireless services is as little as $10 per month. Prepaid 

wireless services can be purchased with cash. This often makes prepaid wireless services 

the only option available for persons who do not qualify for a credit card or have no bank 

account. For this reason, consumers of prepaid wireless services skew heavily towards the 

vulnerable and disadvantaged, including pensioners, minimum-wage workers, youth, the 

unemployed, individuals on income support, and newcomers to Canada.  

 

http://diversitycanada.org
http://nationalpensionersfederation.ca/
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CONCERN WITH PREPAID WIRELESS ACCOUNTS 

4. Under the current regulatory framework, wireless service providers are allowed to apply 

expiry dates to the cash funds deposited in prepaid accounts. If consumers do not add more 

funds to their accounts by an arbitrarily stipulated date provided by the wireless service 

providers, their entire balance is seized by the wireless service providers. Wireless service 

providers justify this seizure of unused funds by claiming that customers' prepaid wireless 

balances, and any unused cash remaining in these accounts, have “expired” because further 

funds were not added to the account. 

5. The expiration of cash funds is an issue that affects approximately 3.7 million Canadians. 

By a conservative estimate, on average, approximately $138 million in unused (“expired”) 

cash funds is seized from these 3.7 million Canadians by wireless service providers each 

year. As mentioned above, the majority of Canadians affected by this practice are the 

vulnerable, the disadvantaged and the marginalized. By contrast, the wireless service 

providers benefit immensely from seizing these funds from Canadians. 

6. The Petitioners’ goal is to ensure that prepaid wireless accounts are given the same 

treatment as gift cards and prepaid credit cards. That is to say, prepaid wireless 

balances should be treated as cash equivalents, and therefore, the funds in these prepaid 

wireless accounts should not be subject to arbitrary expiration by corporations. 

STEPS TAKEN SO FAR 

7. During the proceeding before the Canadian Radio-television and Telecommunications 

Commission (the “CRTC”) to establish a Wireless Code, DiversityCanada requested that 

the CRTC prohibit this practice of prepaid wireless balance expiry. In its Wireless Code 

Decision, the CRTC did not prohibit prepaid wireless balance expiry. 
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8. The Petitioners then jointly filed a Part I Application to the CRTC to review and vary the 

Wireless Code Decision. The Part I Application was brought on the grounds that the CRTC 

had failed to provide reasons for its decision not to prohibit prepaid wireless balance expiry 

and had ignored evidence. The Petitioners requested that the relevant section of the 

Wireless Code, Section J, be quashed and that a new hearing on the matter be established. 

9. On March 5, 2014, the CRTC denied that request in Telecom Decision 2014-101 (the 

“Decision”). This denial forms the basis of this Petition. 

FURTHER ACTION 

10. This Petition requests the Governor in Council to issue an Order to vary the Decision. 

11. Specifically, the Petitioners request that the Governor in Council issue an Order to vary 

Telecom Decision CRTC 2014-101 so as to: 

a. acknowledge errors in law inherent in the Decision; 

b. quash Section J of the Wireless Code; and 

c. establish a new hearing to reconsider the prohibition of prepaid wireless balance 

expiry. 

12. The Petitioners submit that the CRTC erred: 

a. in determining that the receipt of thousands of submissions relieved it of the 

obligation to provide reasons; 

b. in determining that providing a summary of the Wireless Code Proceeding and 

inviting discussion during the Proceeding satisfied its obligation to provide 

reasons; 

c. in failing to provide reasons for its determination that the evidence showed 

that prepaid, pay-per-use wireless accounts are subject to usage limits; 
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d. by ignoring evidence, which led to its unreasonable conclusion that it had not 

erred in its finding that prepaid, pay-per-use accounts hold minutes, are subject to 

usage limits, and, therefore, are not subject to expiry dates; 

e. by ignoring evidence, which led to its unreasonable conclusion that unjust 

enrichment was not within the scope of the Wireless Code Proceeding; and 

f. by failing to consider the principle of undue and unreasonable disadvantage, 

which its enabling statute required it to consider. 

13. Additionally, the Petitioners submit that the CRTC’s decision is contrary to the broader 

public policy on prepayment methods that ban the application of expiry dates to cash held 

in prepaid consumer accounts. 
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II. BACKGROUND AND SUMMARY OF FACTS 

14. The Petitioners represent over one million people living in Canada.  

15. The Petitioners have twice requested that the CRTC prohibit the expiry of prepaid wireless 

account balances: first during the CRTC's Wireless Code Proceeding, and second, in an 

application requesting a review and variance of the Wireless Code Decision. The CRTC's 

decision on the application for review and variance forms the basis of this Petition. 

THE PETITIONERS 

16. Established in 2004, the DiversityCanada Foundation (“DiversityCanada”) is a federally-

registered not-for-profit organization based in Elliot Lake, Ontario. DiversityCanada works 

to protect the rights and promote the interests of the disadvantaged, the vulnerable, and the 

marginalized. Many consumers who are disadvantaged, vulnerable and marginalized use 

prepaid wireless services (because it is ostensibly the lease expensive option for wireless 

services).  

17. In May 2012, DiversityCanada's Executive Director, Ms. Celia Sankar, acting in her 

private capacity as an individual consumer, launched a class action lawsuit  on behalf of 

Bell Mobility prepaid wireless customers in Ontario. In June 2012, DiversityCanada 

established an online education and mobilization campaign at the following website: 

http://BellGiveOurMoneyBack.com. The campaign called for an end to practices by Bell 

with respect to prepaid wireless balance expiry that DiversityCanada described as harmful 

to vulnerable consumers. Consumers nationwide responded to that campaign and called for 

an end to the practice of prepaid wireless balance expiry across the entire wireless sector. 

Consequently, DiversityCanada took this consumer demand to the CRTC's Wireless Code 

Proceeding. 

 

http://bgomb.com
http://diversitycanada.org
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18. Established in 1945 and incorporated in 1954, the National Pensioners Federation (the 

“NPF”, formerly the National Pensioners and Senior Citizens Federation) is a democratic, 

non-partisan, non-sectarian organization composed of 350 seniors chapters and clubs 

across Canada. It has a collective membership of 1,000,000 Canadian seniors and retired 

workers. Many seniors use prepaid wireless services (because it is ostensibly the least 

expensive option for wireless services), and, therefore, have an interest in this matter. 

PREPAID WIRELESS SERVICES 

19. Wireless services are provided by wireless services providers (“WSPs”) and enable users 

to communicate with each other via mobile devices such as cellphones, smartphones and 

tablets. Services include voice calls; text messaging; video messaging; web browsing; 

downloading or using games and apps; downloading music, ringtones, wallpapers, 

illustrations, etc.. 

20. The majority of wireless consumers (upwards of 80%) sign multi-year contracts with their 

WSPs. Under these contracts, these so-called “post-paid customers” use services and, every 

month, receive bills that list charges for the volume of services used during the previous 

month. 

21. Prepaid wireless services offer an alternative to this arrangement. Instead of signing a long-

term contract and paying after-the-fact, customers pay certain sums in advance in order to 

use wireless services. These customers can end their usage of the services at will.  

22. The advertised cost for prepaid wireless services is as little as $10 per month. Prepaid 

wireless services can be purchased with cash. This makes prepaid wireless services the 

only option available for persons who do not qualify for a credit card or have no bank 

account. 

23. For these reasons, consumers of prepaid wireless services skew heavily towards the 

vulnerable and disadvantaged, including pensioners, minimum-wage workers, youth, the 

unemployed, individuals on income support, and newcomers to Canada.  

http://nationalpensionersfederation.ca/
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24. This Petition concerns prepaid wireless services offered on a pay-per-use basis.  

25. Under the pay-per-use business model, customers pay a certain sum in advance (referred to 

as a “top-up”) and this amount is recorded as a cash balance in customers' accounts. 

26. Acquiring a top-up is not a purchase of wireless services or a payment for access to the 

wireless network. There is no consideration exchanged between the wireless subscriber and 

the WSP when a top-up is acquired.  

27. Instead, the top-up allows customers to deposit cash into an account and to later use that 

cash in exchange for specific wireless services such as voice calls, text messaging, Internet 

browsing, downloads of games, apps, etc. In fact, the cash funds that consumers deposit 

into their prepaid wireless accounts must be recorded as a liability in the financial 

statements of the WSPs. It is only when customers actually use a service or acquire goods 

that consideration is exchanged and the WSP can enter the relevant amount as income.  

28. Thus, the cash in prepaid wireless accounts is used to pay for various wireless services as 

and when a particular service is used, or as and when a particular good is acquired. With 

this pay-per-use business model the WSPs do not stipulate which services or goods the 

customer is to use or acquire. Nor do the WSPs stipulate what volume of each service can 

be used or volume of goods can be acquired; this is totally at the customer's discretion and 

is limited only by the cash available in the account. 

29. A detailed description of prepaid wireless services is presented in Appendix A. 
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PREPAID WIRELESS BALANCE EXPIRY 

30. WSPs apply expiry dates to top-ups according to the amount of the top-up payment 

acquired. For example, Virgin Mobile Canada says a $15 top-up expires after 30 days; 

Telus says a $25 top-up expires after 60 days; Rogers says a $100 top-up expires after 365 

days. 

31. If a customer makes a top-up before the expiry date of the most recent top-up, any cash 

already in the account is preserved, and the cash balance is increased by the value of the 

new top-up. 

32. By contrast, if the customer does not make a top-up before the expiry date, the WSP seizes 

the entire cash balance in the customer's account by claiming that the funds have “expired”. 

33. A detailed description of prepaid wireless balance expiry is found in Appendix B. 

WIRELESS CODE PROCEEDING AND DECISION  

34. With Telecom Notice of Consultation CRTC 2012-557, the CRTC initiated a proceeding to 

develop the Wireless Code (the “Wireless Code Proceeding”). At paragraph 15 of the 

Notice, the CRTC stated its preliminary view that the Wireless Code should address, 

among other things, the clarity of WSPs’ contract terms and conditions; and the clarity of 

advertised prices, “including a provision that service providers may not charge consumers 

for optional mobile wireless services they have not ordered”.  

35. The Wireless Code Proceeding included a two-phase online consultation as well as a public 

hearing, which took place from February 11 to 15, 2013. Following the oral portion of the 

Wireless Code Proceeding, participants in the hearing submitted Final Written Comments 

and Final Replies. 

36. The CRTC received comments from over 5,000 participants, including hundreds of 

individual Canadians, as part of the online consultation and interventions in the Wireless 

Code Proceeding. 
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37. Some two dozen WSPs participated, including Bell, Rogers, and Telus, as well as the 

industry organization, the Canadian Wireless Telecommunications Association. 

DiversityCanada and the Public Interest Advocacy Centre (“PIAC”) were among about 

half a dozen consumer advocacy groups that participated.  

38. During the proceeding, various representatives of the wireless sector submitted that prepaid 

wireless balance expiry was justified as the funds were taken as payment for access to the 

wireless network.1  

39. DiversityCanada presented arguments and evidence that countered that submission as it 

requested that the CRTC prohibit WSPs from seizing the cash in the accounts of prepaid 

wireless customers on the pretext of balance expiry. DiversityCanada outlined the pay-per-

use business model under which WSPs tell consumers of prepaid wireless services that 

the cash in their accounts is to be used at their discretion to purchase goods or services 

from the WSP. Diversity Canada referred the CRTC to evidence on the record that showed 

no support for the notion that there was an agreement that unused funds in prepaid, pay-

per-use wireless accounts would be handed over by consumers to WSPs as payment for 

“access to the wireless network”. Therefore, one of DiversityCanada's submissions was that 

prepaid balance expiry amounted to WSPs charging consumers for wireless services that 

they had not ordered, and for which there was no agreement, which paragraph 15 of the 

Notice of Consultation for the Wireless Code Proceeding sought explicitly to prohibit. 

40. A summary of the submissions made by DiversityCanada during the Wireless Code 

Proceeding is presented in Appendix C. 
 

 

  
 
 
1  Telecom Regulatory Policy CRTC 2013-271, para. 342 – 345.  

http://www.crtc.gc.ca/eng/archive/2013/2013-271.htm
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41. On June 03, 2013, the CRTC released Telecom Regulatory Policy CRTC 2013-271, which 

presented the Wireless Code Decision. In the Wireless Code Decision, the CRTC made 

little mention of the arguments and evidence presented by DiversityCanada on the issue of 

the prohibition of prepaid wireless balance expiry.  

42. The following paragraph from the Wireless Code Decision contains the entirety of the 

CRTC's summary of DiversityCanada's position on the issue of prepaid wireless balance 

expiry: 

341. Some consumer groups and individuals submitted that the 

Wireless Code should prohibit the expiration of prepaid cards (i.e. 

services not used within the time frame allotted should roll over 

indefinitely). 

43. The CRTC's analysis of the issue of prepaid wireless balance expiry and its determination 

in the Wireless Code Decision is as follows: 

Commission’s analysis 

347. The Commission considers that consumers’ key requests 

related to prepaid cards are (i) for WSPs to carry over their account 

balances (which may be represented in terms of minutes, text 

messages, or other usage) indefinitely if unused; and (ii) for 

consumers to be able to “top up” their accounts a bit late. 

348. The Commission considers that WSPs should hold prepaid 

card customers’ accounts open for seven days following expiry of 

an activated prepaid card to give customers more time to “top up” 

their accounts. The Commission considers that such a requirement 

would (i) not impose a significant burden on WSPs; (ii) improve 

clarity regarding prepaid service billing and policies; (iii) balance 
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consumer interests with current market realities; and (iv) increase 

flexibility for frequent users of prepaid services. 

349. The Commission considers that the evidence on the record of 

the proceeding does not support consumers’ request for WSPs to 

carry over their prepaid unused minutes indefinitely. In this regard, 

the Commission notes that wireless services, including prepaid 

card services, provide access to the network for a specific period of 

time with specific usage limitations that are distinct for each aspect 

of the service. The Commission considers that imposing a 

requirement that services be provided beyond the limitations set 

out in the service agreement would not be appropriate. 

Commission’s determinations 

350. In light of the above, the Commission requires WSPs to hold 

prepaid customers’ accounts open for at least seven days following 

the expiry of an activated card at no charge to give customers more 

time to “top up” their accounts and retain their prepaid balance.    

44. Furthermore, Section J of the Wireless Code reads as follows: 

Expiration of prepaid cards 

1. General   

(i) A service provider must keep open the accounts of customers 

with prepaid cards for at least seven calendar days following the 

expiration of an activated card, at no charge, to give the customer 

more time to “top up” their account and retain their prepaid 

balance. 
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PART I APPLICATION TO REVIEW AND VARY THE WIRELESS CODE DECISION 

45. On September 03, 2013, DiversityCanada filed an application (on its behalf and on behalf 

of the NPF)  to review and vary Section J of the Wireless Code. 

46. In the Part I Application, DiversityCanada submitted that the CRTC: a) failed to provide 

sufficient support (ie reasons to explain its findings of fact) in the Wireless Code Decision 

with respect to prepaid wireless balance expiry and, therefore, breached its duty of 

procedural fairness; b) ignored relevant facts and, therefore, arrived at an unreasonable 

conclusion that prepaid, pay-per-use wireless accounts hold minutes, instead of cash, are 

subject to usage limits, and, therefore, are not subject to expiry dates; and c) failed to 

consider the basic principle of unjust enrichment with respect to the seizure of prior 

accumulated balances that are unrelated to the purported “expired” top-ups. 

47. DiversityCanada requested in the Part I Application that the CRTC: i) rescind Section J of 

the Wireless Code; ii) hold a new hearing before a differently constituted panel on the 

subject of the expiration of prepaid wireless balances; and iii) allow interventions by any 

interested parties in the new hearing, with an opportunity to file new evidence in support of 

or in opposition to the expiration of prepaid wireless balances.  

END RESULT 

48. The CRTC denied DiversityCanada's request to review and vary Section J of the Wireless 

Code. It is the CRTC's decision on the Part I Application that forms the basis of this 

Petition. 
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III. SUBMISSIONS 

49. The submissions made by the Petitioners are the following: [A] the Governor in Council 

has the authority to review this Petition; [B] the CRTC’s failure to provide reasons was 

incorrect; [C] the CRTC ignored evidence and arrived at unreasonable conclusions; [D] the 

CRTC’s decision failed to consider the principle of undue and unreasonable disadvantage; 

[E] the CRTC’s decision is contrary to broader public policy on prepayment methods. 

A. THE GOVERNOR IN COUNCIL HAS THE AUTHORITY TO REVIEW THIS PETITION 

50. The Governor in Council has the authority to review and make a decision on this Petition 

because 1) the Governor in Council is tasked with upholding the rule of law; and 2) this 

Petition is brought before the Governor in Council on valid and appropriate grounds.  The 

Petitioners also submit that 3) consideration of this Petition should be expedited to protect 

the public interest, and 4) there is a legitimate reason to specify a date before which the 

CRTC shall complete its reconsideration of prepaid wireless balance expiry. 

1) The Governor in Council is tasked with upholding the rule of law 

51. Section 12 of the Telecommunications Act, S.C. 1993, c.38 (the “Act”) authorizes the 

Governor in Council to review decisions of the CRTC on being petitioned in writing within 

90 days of the decision. 

52. In considering this Petition, the Governor in Council may act as both an administrative and 

a quasi-judicial body.2  Regardless of whether it is acting in an administrative or quasi-

judicial role, the Governor in Council is always tasked with upholding the rule of law.  

 

 

 
 
2  Attorney General of Canada v. Inuit Tapirisat et al., [1980] 2 SCR 735. 

http://www.canlii.org/en/ca/scc/doc/1980/1980canlii21/1980canlii21.html
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53. As stated by the Supreme Court of Canada, all exercises of public authority must find their 

source in law.3 When performing in a quasi-judicial capacity, the Governor in Council 

must ensure the legality, reasonableness and fairness of the CRTC's administrative process 

and outcomes. 

2) This Petition is brought before the Governor in Council on valid and 
appropriate grounds 

54. The grounds for bringing this Petition before the Governor in Council are both valid and 

appropriate. They are based on two pre-established practices. 

55. First, they are based on the pre-established practice of requesting a review and variance of 

CRTC decisions before the CRTC itself when there has been (i) an error in law or fact; or 

(ii) a failure to consider a basic principle which had been raised in the original proceeding.4 

56. Second, they are based on the pre-established practice of requesting the Federal Court of 

Appeal to grant relief if the Court is satisfied that the CRTC (i) failed to observe a principle 

of natural justice, procedural fairness or other procedure it was required by law to observe; 

(ii) erred in law in making a decision or an order, whether or not the error appears on the 

face of the record; and (iii) based its decision or order on an erroneous finding of fact that it 

made in a perverse or capricious manner or without regard for the material before it.5 

 
 
3     Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 SCR 190; para. 28 “By virtue of the rule of law principle, 

all exercises of public authority must find their source in law.  All decision-making powers have legal limits, 
derived from the enabling statute itself, the common or civil law or the Constitution. Judicial review is the 
means by which the courts supervise those who exercise statutory powers, to ensure that they do not overstep 
their legal authority.  The function of judicial review is therefore to ensure the legality, the reasonableness and 
the fairness of the administrative process and its outcomes.” [Emphasis added]  (“Dunsmuir”). 

4     Telecommunications Act, (SC 1993, c. 38) Section. 62; and Telecom Information Bulletin CRTC 2011-214 
Section 5 (i) and (iii). 

5  Federal Courts Act RSC 1985, c F-7, Section 18.1(4)(b-d); Telecommunications Act, (SC 1993 c. 38) 
Section 64(1)  (which grants interested parties the right to bring in the Federal Court of Appeal – with the leave 
of that Court – an appeal from a decision of the CRTC on any question of law or of jurisdiction). 
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3) Consideration of this Petition should be expedited to protect the public interest  

57. Section 12 of the Act6 allows for the Governor in Council to consider a petition and 

respond within one year of the CRTC's decision. However, the Petitioners request that this 

matter be decided expeditiously to protect the public interest. 

58. Expediting consideration of this Petition is necessary to protect the integrity of the CRTC's 

procedures and, in so-doing, to protect the public interest. This Petition addresses the 

fundamental issue of the CRTC's obligation to provide reasons for its decisions. In 

Telecom Decision 2014-101, the CRTC ostensibly established the dangerous precedent that 

it is under no obligation to provide reasons.   

59. The subject of this Petition, therefore, affects every proceeding and decision of the CRTC 

since the release of Telecom Decision 2014-101.  As long as the CRTC operates according 

to the determination that it has no duty to provide reasons for its decisions, it will be 

functioning outside of the rule of law. This is against the public interest. Expeditious 

consideration of this Petition is required if Canadian telecommunications consumers are to 

have any confidence in the CRTC's process and outcomes. 

4) There is a legitimate reason to specify a date before which the CRTC shall 
complete its reconsideration of prepaid wireless balance expiry 

60. Where the Governor in Council makes an order that requires the CRTC to reconsider a 

matter, the order may specify a date before which the CRTC shall complete its 

reconsideration.7 

61. Specifying a date in this instance is necessary to ensure the CRTC expeditiously 

reconsiders the prohibition of prepaid wireless balance expiry so as to protect prepaid 

wireless consumers from considerable economic harm.  

 
 
6      Telecommunications Act, (SC 1993, c. 38). 

7     Ibid., Section 12. 5(b). 

me
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http://laws-lois.justice.gc.ca/eng/acts/t-3.4/FullText.html
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62. As discussed above, the prepaid wireless market segment is comprised of some 3.7 million8 

subscribers, and includes a large percentage of the most vulnerable consumers in Canada. 

Until the issue of the expiry of prepaid wireless balances is resolved through a valid and 

procedurally fair CRTC proceeding and decision, Canada's most vulnerable consumers will 

be subjected to daily economic harm amounting to an estimated $138 million in losses per 

year.9 

63. By requiring that the CRTC complete its reconsideration of the prohibition of prepaid 

wireless balance expiry within 180 days of an Order, the Governor in Council will be 

ensuring an expeditious resolution of the matter. 

B. THE CRTC’S FAILURE TO PROVIDE REASONS WAS INCORRECT 

64. The CRTC’s failure to provide reasons was incorrect because 1) the standard of review for 

the absence of reasons is correctness and therefore no deference is owed the CRTC; 2) the 

Court has established that the CRTC has an obligation to provide reasons; 3) the CRTC 

erred in determining that the receipt of thousands of submissions relieved it of the 

obligation to provide reasons; 4) the CRTC erred in determining that providing a summary 

of the Wireless Code Proceeding and inviting discussion during the Proceeding satisfied its 

obligation to provide reasons; and 5) the CRTC erred in failing to provide reasons for its 

determination that the record showed prepaid, pay-per-use accounts are subject to usage limits. 

 
 
8  Canadian Wireless Telecommunications Association, “Wireless phone subscribers in Canada, 2013”. 

9  This conservative estimate is arrived at by calculating 20 percent of the average revenue per prepaid subscriber 
(referred to as average revenue per unit or per user, and abbreviated as “ARPU”) and multiplying by 3.7 million 
prepaid subscribers. The ARPU is based on the figure ($15.64) provided by Rogers for 2013. (Bell does not 
currently provide segregated ARPU for its prepaid sector; however, up to 2010 when it did provide such data, 
its prepaid ARPU was as much as 10 per cent higher than that of Rogers. Telus has not provided segregated 
ARPU data for its prepaid wireless sector over the years.) Unused funds seized by providers of prepayment 
products are referred to as “breakage”. Breakage on prepaid phone cards (which are similar to prepaid wireless 
services) was conservatively estimated at 20 percent in a 2010 lawsuit brought by the District of Columbia 
against AT&T. An earlier estimate, referenced on page 10 in the discussion paper (“Prepaid Card Markets & 
Regulation”) issued by the Federal Reserve Bank of Philadelphia, put such breakage at 50 percent.  A less 
conservative estimate, therefore, puts consumer losses at $372 million per year. 

http://cwta.ca/wordpress/wp-content/uploads/2011/08/SubscribersStats_en_2013_Q4b.pdf
http://www.rogers.com/cms/investor_relations/pdfs/2013_Annual-Report.pdf
http://www.bce.ca/assets/Uploads/Documents/archivesAnnualReport/BCE/2010/BCE_annual_2010_en.pdf
http://www.washingtonpost.com/wp-dyn/content/article/2010/01/04/AR2010010403074.html
http://www.philadelphiafed.org/consumer-credit-and-payments/payment-cards-center/publications/discussion-papers/2004/Prepaid_022004.pdf
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1) The standard of review for the absence of reasons is correctness and therefore 
no deference is owed the CRTC   

65. The duty to provide reasons is a matter of procedural fairness.10  The Court has also 

established that the standard of review is one of correctness in matters of procedural 

fairness,11 such as where there is an absence of reasons in a tribunal’s decision.12  Where 

the correctness standard of review is applicable, no deference is owed to the tribunal.13 

Thus, in this instance, the Governor in Council is not required to show deference to the 

CRTC. 

2) The Court has established that the CRTC has an obligation to provide reasons 

66. The Act provides for a statutory right of appeal from a decision of the CRTC to the Federal 

Court of Appeal with leave of that court.14 The Supreme Court has established that where 

there is a statutory right of appeal “the duty of procedural fairness will require the 

provision of a written explanation for a decision”.15 Therefore, in reviewing this Petition, 

the Governor in Council should analyze the CRTC's determinations with respect to the 

obligation to provide reasons on a strict standard of the correctness or legality of the 

CRTC's determinations.  

 
 
10  Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817, para. 43 (“Baker”) 

11  Dunsmuir, supra note 3. 

12  Canadian National Railway Company v. Western Canadian Coal Corporation, 2007 FC 371, para. 16. 

13  Dunsmuir, supra note 3 at para. 50. 

14  Telecommunications Act, Section 64(1) 

15  Baker, supra note 10 at para. 43. 

http://www.canlii.org/en/ca/scc/doc/1999/1999canlii699/1999canlii699.html
http://www.canlii.org/en/ca/scc/doc/2008/2008scc9/2008scc9.html
http://www.canlii.org/en/ca/fct/doc/2007/2007fc371/2007fc371.html
http://www.canlii.org/en/ca/scc/doc/2008/2008scc9/2008scc9.html
http://laws-lois.justice.gc.ca/eng/acts/t-3.4/page-20.html#h-28
http://www.canlii.org/en/ca/scc/doc/1999/1999canlii699/1999canlii699.html
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3) The CRTC erred in determining that the receipt of thousands of submissions 
relieved it of the obligation to provide reasons 

67. At paragraphs 21 and 23 of Telecom Decision 2014-101,16 the CRTC presented the 

erroneous determination that the receipt of thousands of submissions during the Wireless 

Code Proceeding relieved it of the duty to provide reasons in the Wireless Code Decision. 

68. This determination is incorrect because it is [i] unreasonable, given the purpose that 

reasons serve; [ii] illogical, given that few submissions in the Wireless Code Proceeding 

dealt with the prohibition of prepaid wireless balance expiry; and [iii] counterproductive 

and dangerous, given the CRTC’s thrust to use new telecommunications technology to 

encourage wider public participation in its proceedings. 

i. The CRTC's decision is unreasonable given the purpose that reasons serve 

69. Tribunals are required to provide reasons for their decisions as a part of their obligation to 

comply with the principles of natural justice and procedural fairness. These reasons are 

necessary because, inter alia, they allow for the substance of the decision to be understood; 

for parties to be able to decide whether or not to invoke their rights to have the decision 

reviewed; for accountability purposes if the decision is reviewed by a higher court; and to 

ensure transparency of the decision-making process.17 

 

 
 
16 “21. In the proceeding that led to the Wireless Code Decision, the Commission received submissions from over 

5,000 individuals and organizations, and considered approximately 25 topics related to the content and clarity of 
retail wireless service contracts. Given the scope of the issues considered and the number of submissions 
received, the Commission could not reasonably be expected to address specifically in its decision every piece of 
evidence and argument put forward in the proceeding. In order to produce a concise Wireless Code Decision, 
the Commission necessarily summarized the positions, evidence, and arguments made by all parties.” 

 “23. Furthermore, in the circumstances of the proceeding, the Commission considers that it provided sufficient 
rationale for its determinations (i) to allow expiry dates on prepaid cards, and (ii) to require wireless service 
providers to give their customers seven days’ notice of that expiration in order to ensure that customers receive 
sufficient notice to top up their accounts if they so choose.” 

17  Vancouver International Airport Authority v. Public Service Alliance of Canada, 2010 FCA 158, para. 16. 

http://www.crtc.gc.ca/eng/archive/2014/2014-101.htm
http://www.crtc.gc.ca/eng/archive/2014/2014-101.htm
http://www.canlii.org/en/ca/fca/doc/2010/2010fca158/2010fca158.html
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70. The Court has held that in fulfilling the duty to provide reasons, a tribunal is required to set 

out its findings of fact and the principal evidence upon which those findings were based. 

The reasons must address the major points in issue. The reasoning process followed by the 

decision-maker must be set out and must reflect consideration of the main relevant 

factors.18  

71. The Petitioners agree that the CRTC could not reasonably be expected to address 

specifically in its decision “every piece of evidence and argument put forward in the 

proceeding”.  However, the CRTC has a duty to present in its decision those pieces of 

evidence and those arguments it did rely upon in coming to its conclusions. 

72. Regardless of the volume of evidence and arguments the CRTC received and disregarded 

as unpersuasive, it was still obligated to disclose the specific evidence and arguments upon 

which it based its decision so that interested parties could determine whether to invoke 

their right to appeal, and a reviewing court could assess the legality and reasonableness of 

the basis of the CRTC's decision.  However, the CRTC did not disclose this information in 

the Decision. 

73. In reviewing this Petition, the Governor in Council should be guided by the following 

determination of the Court: “It is true that the breach of a duty of procedural fairness is an 

error in law.  Where there are no reasons in circumstances where they are required, there is 

nothing to review.”19   

 

 
 
18  Gray v. Ontario (Disability Support Program, Director) (ON CA), (2002), 59 O.R. (3d) 364 at 374-375, 212 

D.L.R. (4th) 353 at 364 (C.A.). 

19 Newfoundland and Labrador Nurses' Union v. Newfoundland and Labrador (Treasury Board), 2011 SCC 62, 
[2011] 3 SCR 708, para. 22. 

http://www.canlii.org/en/on/onca/doc/2002/2002canlii7805/2002canlii7805.html
http://www.canlii.org/en/ca/scc/doc/2011/2011scc62/2011scc62.html
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ii. The decision is illogical given that few submissions in the Wireless Code 
Proceeding dealt with the prohibition of prepaid wireless balance expiry 

74. In its Decision, the CRTC noted that it received submissions from over 5,000 individuals 

and organizations and considered approximately 25 topics related to the content and clarity 

of retail wireless service contracts. The CRTC argued that given the scope of the issues 

considered and the number of submissions received, the CRTC could not reasonably be 

expected to address specifically in its decision every piece of evidence and argument put 

forward in the proceeding.  

75. The Petitioners acknowledge that the CRTC received a high volume of submissions during 

the Wireless Code Proceeding. However, the CRTC did not receive 5,000 submissions on 

the specific issue of prohibiting prepaid wireless balance expiry.

76.    In fact, the CRTC acknowledged that this issue received little attention, and that 

DiversityCanada was the main proponent on the subject. The CRTC noted that in the 

Wireless Code Proceeding, DiversityCanada’s participation focused on the issues of 

prepaid wireless consumers, “a subset of the wireless market whose situation was 

otherwise not emphasized in the broad policy discussions that took place”.20  

 

77. A review of the record would show that fewer than 100 of the participants made 

submissions that dealt specifically with prepaid wireless balance expiry. It does not follow 

logic, then, that receiving thousands of submissions unrelated to the issue in question 

entitled the CRTC to breach its duty of procedural fairness to prepaid wireless consumers.  

78. It defies logic that voluminous submissions by other participants on unrelated subjects 

could justify denying the prepaid wireless consumers who participated the ability to 

determine whether the CRTC made its decision not to prohibit prepaid wireless balance 

expiry on a legal and reasonable basis. 
 
20  Telecom Order CRTC 2013-520, para. 17. 

http://www.crtc.gc.ca/eng/archive/2013/2013-520.htm
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iii. The decision is counterproductive and dangerous, given the CRTC’s thrust to 
use new telecommunications technology to encourage wider public 
participation in its proceedings 

79. The CRTC has adopted new telecommunications technology (such as the use of its own 

online platform, Twitter, and Skype) to invite participation by the wider public in its 

proceedings.21 This opens up the possibility that future proceedings may also lead to the 

CRTC receiving thousands of submissions. 

80. However, the CRTC's determination (that the 5,000 submissions received in the Wireless 

Code Proceeding relieved it of a duty to provide reasons) leaves consumers who are aware 

of the CRTC's position with a dilemma.  

81. If they observe that many others have already participated in a proceeding, they will have 

to decide whether to add to the number of submissions and, in so doing, rob some or all 

consumers of the right to have reasons for the CRTC's eventual decision. This is clearly 

counterproductive. 

82. However, significant numbers of consumers, perhaps the vast majority, will be unaware of 

this determination by the CRTC. If, prompted by matters that affet them deeply, these 

consumers were to participate in the thousands in future CRTC proceedings, the CRTC's 

position (based on this determination in the Decision) is that it will be under no obligation 

to provide reasons for its decisions. This is clearly a dangerous proposition. It sets the stage 

for the CRTC to operate as if exempt from a duty to act according to the rule of law in 

proceedings on issues that are of greatest concern to Canadians.  

 

 

 
 
21 Speech by Jean-Pierre Blais, CRTC Chairman, To the annual workshop of the Community of Federal 

Regulators, Ottawa, Ontario, November 4, 2013. 

http://www.crtc.gc.ca/eng/com200/2013/s131104.htm
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83. Conclusion: The CRTC's determination that the receipt of multitudinous submissions 

exempted it from the duty to provide reasons for its decision not to prohibit the expiry of 

prepaid wireless balances is neither reasonable nor logical, and points to the fact that the 

CRTC breached its duty of procedural fairness in the Wireless Code Decision. Therefore, 

the Petitioners request that the Governor in Council issue an Order to vary the Decision  

so as to acknowldege the error; quash Section J of the Wireless Code Decision; and require 

the CRTC to hold a new hearing on prepaid wireless balance expiry.  

4) The CRTC erred in determining that providing a summary of the Wireless 
Code Proceeding and inviting discussion during the Proceeding satisfied its 
obligation to provide reasons 

84. The CRTC's determination is incorrect because it is contrary to the established principles 

that [i] a summary and conclusion are insufficient to satisfy the obligation to provide 

reasons; and [ii] reasons must be provided where the record cannot assist with ascertaining 

a decision-maker's reasoning. 

i. The CRTC's determination is contrary to the established principle that a 
summary and conclusion are insufficient to satisfy the obligation to provide 
reasons 

85. In the Decision, the CRTC stated that in order to produce a concise Wireless Code 

Decision, it was necessary to summarize the positions, evidence and arguments made by all 

parties. The CRTC then erroneously determined that, in the circumstances of the Wireless 

Code Proceeding, it had provided sufficient rationale for its decision.22 

86. The CRTC is incorrect in this determination as it is contrary to the principle established by 

the Court that a summary and conclusion are insufficient to satisfy the obligation to provide 

reasons.23 In reviewing this Petition, the Petitioners request that the Governor in Council 

should uphold this principle. 

 
 
22  Telecom Decision 2014-101, para. 21 and 23. 

23  Clifford v. Ontario (Attorney General), 90 OR (3d) 742; 85 Admin LR (4th) 105; 237 OAC 277 : 

http://www.crtc.gc.ca/eng/archive/2014/2014-101.htm
http://www.canlii.org/en/on/onscdc/doc/2008/2008canlii26256/2008canlii26256.html
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ii. The CRTC's determination is contrary to the established principle that reasons must be 
provided where the record cannot assist with ascertaining a decision-maker's 
reasoning 

87. In the Decision, the CRTC presented the erroneous finding that its invitation to parties 

(during the Wireless Code Proceeding) to consider the issue of prepaid wireless balance 

expiry exempted it from the duty to provide reasons in the Wireless Code Decision.24  

88. A review of the record would show the parties' response to that invitation. However, the 

record would not show how the CRTC assessed the evidence and arguments submitted by 

the parties in response to that invitation.  

89. The fact that all the CRTC could reference was its issuance of an invitation to discuss the 

subject is indicative of the simple truth that – during the course of the Wireless Code 

Proceeding –  the CRTC did not provide its reasoning as to why prepaid wireless balance 

expiry should not be prohibited. Its reasoning on the matter, therefore, is absent from the 

record. 

                                                                                                                                                                                                    
“[29] It is not sufficient for the Tribunal to simply summarize the positions of the parties and baldly state its 
conclusions.  Reasons are required; not merely conclusions: Megens v Ontario Racing Commission, (2003) 64 
O.R. (3rd) 142 (Div.Ct.).  As was stated by the Ontario Court of Appeal in Gray v. Ontario (Disability Support 
Program, Director) (ON CA), (2002), 59 O.R. (3d) 364 at 374-375, 212 D.L.R. (4th) 353 at 364 (C.A.): 

The obligation to provide adequate reasons is not satisfied by merely 
reciting the submissions and evidence of the parties and stating a conclusion. 
Rather the decision maker must set out its findings of fact and the principal 
evidence upon which those findings were based. The reasons must address the 
major points in issue. The reasoning process followed by the decision maker must 
be set out and must reflect consideration of the main relevant factors.  

“[30] For a tribunal such as this one, on issues of the importance involved here, the failure to provide 
meaningful reasons supporting its decision is itself a breach of the principles of natural justice that will warrant 
quashing the tribunal's decision: Baker; Megens v. Ontario Racing Commission. This is particularly the case in 
light of the conflicts in the evidence and the apparent failure of the Tribunal to place the onus on the correct 
party.” 

24  Telecom Decision 2014-101, para. 22: “Nevertheless, the Commission notes that it did consider 
DiversityCanada’s position during the proceeding. In fact, in Telecom Notice of Consultation 2012-557-3, the 
Commission proposed, for discussion and comment, a draft Wireless Code, which contained DiversityCanada’s 
proposal regarding the expiry of prepaid cards: “The service provider may not apply an expiry date to credits 
purchased for the use of pre-paid service.””   

http://www.crtc.gc.ca/eng/archive/2014/2014-101.htm
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90. The Court has established the principle that where the record shows a decision-maker's 

reasoning, the reviewing court will not interfere, even if there is an absence of reasons in 

the decision itself. The converse is true: the Court has held that where the record does 

notsshow the decision-maker’s reasoning, reasons are required to be provided in the 

decision.25  As the CRTC failed to meet this requirement, the Decision cannot stand.  

91. Conclusion: The CRTC erred in law when it came to the determination that the Wireless 

Code Decision “provided sufficient rationale” despite the fact that the decision merely 

summarizes the parties' positions and provides a conclusion; and despite the fact that the 

record does not disclose the CRTC's reasoning. Therefore, the Petitioners request that the 

Governor in Council issue an Order to vary the Decision so as to acknowledge the CRTC's  

error; quash Section J of the Wireless Code; and require the CRTC to reconsider the  

prohibition of prepaid wireless balance expiry. 

5) The CRTC erred in failing to provide reasons for its determination that the 
evidence showed prepaid, pay-per use accounts are subject to usage limits 

92. As stated above, in order to fulfill its obligation to provide reasons, the CRTC was required 

not only to set out its findings of fact, but to also present the principal evidence upon which 

those findings were based, as well as the reasoning process.    

93. In the Part I Application which led to the Decision under review by the Governor in 

Council, DiversityCanada had argued that the CRTC had ignored evidence in coming to the 

unreasonable conclusion that prepaid, pay-per use wireless accounts i) hold minutes instead  

of cash: and ii) are subject to usage limits; and, therefore iii) are not subject to expiry dates.  

 
 
25  R. v. R. (D.), 1996 2 SCR 291, para. 55: “Depending on the circumstances of a particular case, it may be 

desirable that trial judges explain their conclusions. Where the reasons demonstrate that the trial judge has 
considered the important issues in a case, or where the record clearly reveals the trial judge’s reasons, or where 
the evidence is such that no reasons are necessary, appellate courts will not interfere.  Equally, in cases such as 
this, where there is confused and contradictory evidence, the trial judge should give reasons for his or her 
conclusions.  The trial judge in this case did not do so.  She failed to address the troublesome evidence, and she 
failed to identify the basis on which she convicted D.R. and H.R. of assault. This is an error of law necessitating 
a new trial.” 

http://www.canlii.org/en/ca/scc/doc/1996/1996canlii207/1996canlii207.html
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In summary, DiversityCanada had submitted that there was no evidence on the record to 

support this conclusion by the CRTC. 

94. DiversityCanada had based this assertion on evidence presented by itself (such as 

screenshots of prepaid wireless accounts accessed via cellphones where the WSPs 

expressed account balances in dollar amounts) included in Appendix D; and by PIAC 

(such as copies of prepaid wireless top-up cards where the WSPs expressed the card values 

in dollar amounts) included in Appendix E; as well as evidence presented by others (such 

as WSPs, whose contracts referred to prepaid wireless customers depositing funds into their 

accounts). DiversityCanada submitted that this showed that WSPs clearly stated to 

consumers that prepaid wireless accounts i) hold cash; and ii) that usage is limited only to 

the extent that sufficient cash had to be available to cover the desired services; and iii) 

prepaid wireless account balances are subject to expiry dates.26 

95. In the Decision, the CRTC failed to directly address the issue of whether it had ignored this 

evidence. Instead, the CRTC baldly stated its conclusion that it considered that “the 

evidence on the record of the proceeding, including the prepaid contracts submitted by 

PIAC, clearly contradicted the arguments and evidence that DiversityCanada presented.”27     

96. Neither in the Decision nor in the record does the CRTC disclose which clauses in the 

contracts submitted by PIAC and which pieces of evidence it believed clearly demonstrated 

that prepaid wireless accounts are subject to usage limits. Nor does the CRTC show its 

reasoning process in coming to the conclusion that prepaid wireless accounts hold minutes 

 
 
26 Part I Application by the DiversityCanada Foundationto Review and Vary Section J of Telecom Regulatory 

Policy CRTC 2013-271, Section 4.0 (b) 

27 Telecom Decision 2014-101, para. 24: “In any event, with regard to DiversityCanada’s submission disputing 
the Commission’s finding that prepaid services are subject to usage and time limits, the Commission notes that 
in addition to DiversityCanada, several parties, including the Public Interest Advocacy Centre (PIAC), 
submitted sample prepaid card contracts. The Commission also required all wireless service providers to submit 
copies of their contracts, including contracts for prepaid services. The terms of those contracts clearly 
demonstrated that prepaid services are subject to both usage and time limits. The Commission considers that the 
evidence on the record of the proceeding, including the prepaid contracts submitted by PIAC, clearly 
contradicted the arguments and evidence that DiversityCanada presented.” 

http://bgomb.com/pdfs/review.pdf
http://www.crtc.gc.ca/eng/archive/2014/2014-101.htm
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(rather than cash funds) and are subject to usage limits; and, therefore, are not subject to 

expiry dates. 

97. Rendering a decision in which this information is absent, in a circumstance where such 

information is required, is an error in law.

98. Furthermore, some of the very evidence cited by DiversityCanada (ie evidence presented 

by PIAC) is the same evidence that the CRTC determined contradicted DiversityCanada's 

evidence. However, the CRTC does not elucidate how this is possible or how it came to 

resolve the perceived conflict. 

99. As the case law cited above states, where there is confused and contradictory evidence, the 

decision-maker has an obligation to give reasons for the conclusions arrived at in the 

decision. It was not sufficient for the CRTC to simply state that it found a conflict between 

PIAC’s evidence and DiversityCanada’s evidence and arguments. The CRTC erred by its 

failure to address the troublesome evidence, and by its failure to identify the basis on which 

it resolved the perceived conflict to arrive at the conclusion that prepaid, pay-per-use wireless 

accounts hold minutes instead of cash; and were are subject to usage limits; and, therefore, 

are not subject to expiry dates. This is an error of law necessitating a new hearing. 

100. Conclusion: The CRTC's failure to show its reasoning process and the evidence on which 

it relied to conclude that prepaid wireless accounts are subject to usage limits is a breach of 

procedural fairness that will warrant the relief sought. The Petitioners, therefore, request that

the Governor in Council issue an Order varying the Decision so as to acknowledge the error; 

quash Section J of the Wireless Code; and require the CRTC to hold a new hearing on the

prohibition of prepaid wireless balance expiry. 

C. THE CRTC IGNORED EVIDENCE AND ARRIVED AT UNREASONABLE CONCLUSIONS  

101. The Petitioners submit 1) the standard of review where evidence is ignored is 

reasonableness; 2) the CRTC ignored evidence in coming to its unreasonable conclusion 
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that it had not erred in its finding that prepaid, pay-per-use accounts hold minutes, are 

subject to usage limits, and, therefore, are not subject to expiry dates; and 3) the CRTC 

ignored evidence in coming to its unreasonable conclusion that unjust enrichment was not 

within the scope of the Wireless Code Proceeding. 

1) The standard of review where evidence is ignored is reasonableness 

102. On points in issue regarding evidence that was ignored, the standard of review is one of 

reasonableness.28  

2) The CRTC ignored evidence in coming to the unreasonable conclusion that it 
had not erred in its finding that prepaid, pay-per-use accounts hold minutes, 
are subject to usage limits, and, therefore, are not subject to expiry dates

103. The Court has stated that “[w]hen the circumstances demand reasons, a tribunal that fails to 

state them must be prepared to accept adverse inferences.”29 

104. In this instance, the CRTC failed to provide its reasoning process and the evidence on 

which it relied to conclude that prepaid, pay-per-use wireless accounts hold minutes; are 

subject to usage limits; and, therefore, are not subject to expiry dates. The CRTC must, 

therefore, be prepared to accept the adverse inference that it ignored evidence that 

contradicted this finding of fact, as Diversity Canada submitted in its Part I Application.30 

105. Much of the evidence that was ignored is presented in this Petition in Appendix D and 

Appendix E. This evidence shows that WSPs advertise to the public that prepaid wireless 

accounts hold “cash” or “funds”. 

106. Furthermore, there is no support in this evidence for the CRTC’s finding that there are 

usage limits for pay-per-use customers. Usage limits are stipulations that specific services 
 
 
28  Dunsmuir, supra note 3 at para. 47.  

29   Alkali Lake First Nation v. Westcoast Transmission Company Limited, 1984 CanLII 760 (BC CA), para. 13.  This 
principle was further expounded in Trustees of Westwood Congregation of Jehovah's Witnesses v. City of 
Coquitlam, 2006 BCSC 1208 (CanLII), at para. 98 to 114 

30   Part I Application by the DiversityCanada Foundationto Review and Vary Section J of Telecom Regulatory 
Policy CRTC 2013-271, Section 4.0 (b) 

http://www.canlii.org/en/ca/scc/doc/2008/2008scc9/2008scc9.html
http://www.canlii.org/en/bc/bcca/doc/1984/1984canlii760/1984canlii760.html
http://www.canlii.org/en/bc/bcsc/doc/2006/2006bcsc1208/2006bcsc1208.html
http://www.canlii.org/en/bc/bcsc/doc/2006/2006bcsc1208/2006bcsc1208.html
http://bgomb.com/pdfs/review.pdf
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can be used in a specified volume, eg a statement that a top-up valued at $10 entitles the 

consumer to a maximum of 50 local calls or 50 Canadian text messages. There is no such 

stipulation anywhere in the evidence in Appendix D and Appendix E, nor is there any such 

stipulation applied to prepaid, pay-per-use wireless services offered by WSPs in any other 

evidence on the record of the Wireless Code Proceeding. 

107. This is because the pay-per-use business model is completely distinct from the business 

model whereby a predetermined usage limit is offered for a set fee. By definition, the 

customer who “pays per use” does not pay for a predetermined suite of services, but pays 

for however much or however little of whichever services the customer chooses to use, 

subject to the cash available. The CRTC's determination in the Decision that it had not 

erred in finding that prepaid, pay-per-use wireless services are subject to usage limits is, 

therefore, patently unreasonable. 

108. Furthermore, the finding that prepaid, pay-per-use wireless services are subject to usage 

limits leads to the patently unreasonable conclusion that unused funds in prepaid, pay-per-

use wireless accounts are not seized on expiry dates but are simply taken as payment for a 

stipulated usage limit that was agreed to.  

109. The CRTC could only arrive at this finding by ignoring the evidence that all top-up cards 

and other communications by WSPs to consumers that DiversityCanada cited use terms 

such as: “Balance Expiry Date”; “Expires”; “unused funds will expire”; “expired 

amounts”; and “Funds expire”.  This is incontrovertible proof that WSPs do not simply 

take payment for a stipulated suite of services that was agreed to, but that WSPs seize 

unused funds in consumers' prepaid, pay-per-use accounts and claim that these funds have 

“expired”.  

110. In the Decision, the CRTC determined that it had not erred in finding that prepaid, pay-per-

use accounts hold minutes; are subject to usage limits; and, therefore, are not subject to 

expiry dates. This was an erroneous finding of fact without regard for the material before it. 

Therefore, the Petitioners request that the Governor in Council order that the Decision be varied 
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so as to acknowledge the error; quash Section J of the Wireless Code; and require the CRTC 

to reconsider the prohibition of the expiry of prepaid wireless cash balances.  

3) The CRTC ignored evidence in coming to its unreasonable conclusion that 
unjust enrichment was not within the scope of the Wireless Code Proceeding 

111. It is trite law that decision-makers are presumed to have considered all the evidence before 

them, absent strong indications to the contrary.31 

112. In this instance, there is a strong indication that the CRTC did not consider all the evidence 

before it when determining whether unjust enrichment was within the scope of the Wireless 

Code Proceeding.  

113. In the Decision, the CRTC stated that “to the extent that the issue of unjust enrichment is 

related to the reasonableness of the rates being charged by wireless service providers for 

the services provided”, this issue was not within the scope of the proceeding.32 

114. In the Part I Application, DiversityCanada submitted that prepaid wireless balance expiry 

resulted in the charging of rates that were not “just and reasonable”. This was done in the 

context of equating Section 27(1) of the Act (which stipulates that every rate charged by a 

Canadian carrier for a telecommunications service “shall be just and reasonable”) with the 

principle of unjust enrichment (which results from the charging of rates that are not just).33  

115. In other words, DiversityCanada presented evidence in the form of the quoted section of 

the Act  – Section 27(1) –   which demonstrated that the CRTC's enabling statute codified 

the principle of unjust enrichment.  

 
 
31  Flores v. Canada (Citizenship and Immigration) 2008 FC 723, para, 15. 

32  Telecom Decision CRTC 2014-101, para. 25. 

33 Part I Application by the DiversityCanada Foundationto Review and Vary Section J of Telecom Regulatory 
Policy CRTC 2013-271, paras. 66 – 69; 

http://bgomb.com/pdfs/review.pdf
http://www.crtc.gc.ca/eng/archive/2014/2014-101.htm
http://www.canlii.org/en/ca/fct/doc/2008/2008fc723/2008fc723.html
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116. As stated above,34 all decision-making powers have legal limits, derived from the enabling 

statute itself, the common or civil law or the Constitution. The CRTC, therefore, cannot 

make regulations that contravene its home statute. Thus, in every proceeding, the CRTC 

must take its enabling statute into consideration.  

117. The CRTC therefore erred in finding that the issue of unjust enrichment was not within the 

scope of the proceeding. It could make this error only by ignoring the evidence that its 

home statute codified the principle of unjust enrichment and therefore required that the 

Wireless Code Proceeding and its outcome ensure that no carrier charged rates that are not 

“just and reasonable”. 

118. Furthermore, this was not the only argument or evidence placed before the CRTC on the 

issue of whether unjust enrichment was within the scope of the proceeding. 

119. DiversityCanada presented to the CRTC the clause in paragraph 15 of the Notice of 

Consultation that established the Wireless Code Proceeding which stated that the CRTC 

was of the preliminary view that the Wireless Code should include “a provision that service 

providers may not charge consumers for optional mobile wireless services they have not 

ordered”. 35 

120. DiversityCanada submitted that such a provision fit squarely with the Court's definition of 

unjust enrichment as an enrichment, a corresponding deprivation, and the absence of any 

juristic reason—such as a contract or disposition of law—for the enrichment.36 

 
 
34 See footnote 3. 

35 Part I Application by the DiversityCanada Foundation to Review and Vary Section J of Telecom Regulatory 
Policy CRTC 2013-271 Reply Comments, Section 4.0 a). 

36    Ibid., para. 60 
. 

http://bgomb.com/pdfs/review.pdf
http://bgomb.com/pdfs/review.pdf
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121. Therefore, the CRTC could only have come to the conclusion that unjust enrichment was 

outside of the scope of the Wireless Code Proceeding by ignoring the evidence from its own 

Notice of Consultation that initiated the proceeding. 

122. Conclusion: The CRTC arrived at the unreasonable conclusion that unjust enrichment was 

outside of the scope of the Wireless Code Proceeding by ignoring evidence that its enabling 

statute codified the principle of unjust enrichment; and by ignoring the evidence that its own 

Notice which established the Wireless Code Proceeding specifically included the principle 

of unjust enrichment. This is an error in law. Therefore, the Petitioners request that the 

Governor in Council issue an Order that the Decision be varied so as to acknowledge the

error; quash Section J of the Wirless Code; and require the CRTC to reconsider the 

prohibition of the expiry of prepaid wireless cash balances. 

D. THE CRTC’S DECISION FAILED TO CONSIDER THE PRINCIPLE OF UNDUE AND 

UNREASONABLE DISADVANTAGE 

123. During the proceeding on the Part I Application, one Intervenor, Vaxination Informatique, 

(“Vaxination”) submitted that the practice of prepaid wireless balance expiry resulted in 

the charging of indeterminate rates. Vaxination submitted that the rates could be as varied 

as $5, $100 and $1,000 for the same service, ie “access to the wireless network” as claimed 

by the WSPs. Vaxination submitted that this subjected some customers to an undue and 

unreasonable disadvantage in violation of Section 27(2) of the Act.  

124. In its Reply Comments in the Part I proceeding, DiversityCanada supported and elaborated 

on Vaxination's submission.37 Vaxination's Intervention is included as Appendix F. 

 

 

 
 
37 Part I Application by the DiversityCanada Foundation to Review and Vary Section J of Telecom Regulatory 

Policy CRTC 2013-271 Reply Comments, Section 4.0 b). 

http://bgomb.com/pdfs/reviewreply.pdf
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125. The CRTC's Decision, however, did not consider the principle of undue and unreasonable 

disadvantage. The Decision made no attempt to address the issue of the invalidity of 

Section J of the Wireless Code on the grounds that its contravened of Section 27(2) of the 

CRTC's enabling statute. 

126. The failure to consider the principle of undue and unreasonable disadvantage was an error 

in law. Therefore, the Petitioners request that the Governor in Council issue an Order to vary 

the Decision so as to acknowledge the error; quash Section J of the Wireless Code; and require 

the CRTC to reconsider the prohibition of the expiry of prepaid wireless cash balances. 

E. THE CRTC’S DECISION IS CONTRARY TO BROADER PUBLIC POLICY ON PREPAYMENT 

METHODS 

127. Since 2007, provincial legislatures have moved to protect consumers from the harmful 

practices of businesses that offer prepayment products. The fundamental principle upheld 

by provincial consumer protection legislation is that consumer funds held as cash 

equivalents by suppliers are not subject to expiry dates. 

128. In December 2013, the federal government announced new regulations to take effect in 

May 2014, which had the same objective of protecting consumer funds held in prepayment 

products. The new regulations “prohibit fund expiry to allow consumers full access to their 

prepaid funds ”.38 

129. The evidence that was presented by PIAC, DiversityCanada and others during the Wireless 

Code Proceeding shows prepaid wireless top-ups are referred to as “funds” and prepaid 

wireless accounts are referred to as holding “funds” and “cash balances”.  

130. Cash does not expire. Prepaid wireless pay-per-use account balances are cash balances and 

should be treated as such.  

 
 
 
38 Prepaid Payment Products Regulations: Regulatory Impact Analysis Statement, Canada Gazette, Vol. 146, No. 

43 — October 27, 2012. 

http://www.gazette.gc.ca/rp-pr/p1/2012/2012-10-27/html/reg1-eng.html
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131. The promotional materials used by WSPs advertise such balances as cash balances that are 

to be used by customers – at the customers’ discretion – to make purchases from among a 

variety of goods and services via the wireless networks. The top-ups are advertised and 

offered to the public as cash balances; they are, therefore, akin to gift cards or prepaid 

purchase cards. All provinces have banned the application of expiry dates to such 

payments. Prepaid cash balances relating to voice, data, and other wireless services should 

also be subject to the same policy and government regime. 

132. The CRTC's decision to allow the expiry of prepaid wireless cash balances is contrary to 

public policy at the provincial and federal levels to protect consumers from the harmful 

business practice whereby suppliers unjustly enrich themselves by claiming that 

consumers' funds have “expired” on a stipulated date. 

133. Therefore, the Petitioners request that the Governor in Council issue an Order to vary the  

Decision so as to quash Section J of the Wireless Code; and require the CRTC to reconsider

the prophibition of expiry dates to prepaid wireless balances.   
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IV. RELIEF REQUESTED 

134. The Petitioners respectfully request an order varying Telecom Decision CRTC 2014-101 so 

as to: 

a. acknowledge the errors contained in Telecom Regulatory Policy CRTC 2013-271; 

b. quash Section J of Telecom Regulatory Policy CRTC 2013-271; and 

c. require the CRTC to: 

i. hold a new hearing before a differently constituted panel on the subject of the expiration 

of prepaid wireless account balances within 60 days of the Order;   

ii. allow interventions by any interested parties in the new hearing, with an opportunity to 

file new evidence in support of or in opposition to the expiration of prepaid wireless 

account balances; and 

iii. render a decision on the new hearing within 180 days of the Order. 

135. Proposed amendments to Telecom Decision CRTC 2014-101 that are required to give 

effect to the variance requested are set forth below. 

a. Delete paragraphs 21 – 26. 

b. Add the following new paragraphs starting at paragraph 21: 

21. Under section 64 (1) of the Telecommunications Act, an appeal from a 

decision of the Commission on any question of law or of jurisdiction may be 

brought in the Federal Court of Appeal with the leave of that Court. The 

Commission, therefore, has a duty to provide reasons in its decisions that would  

allow the parties to consider whether there are grounds for an appeal; allow the 

reviewing court to understand why the Commission made its decisions; and   
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permit the reviewing court to determine whether the conclusions are within the 

range of acceptable outcomes.  

22. There was an absence of reasons in the Wireless Code Decision with respect 

to the Commission's decision not to prohibit expiry dates on prepaid wireless 

account balances. The absence of reasons amounted to a breach of procedural 

fairness. 

23. The Commission ignored evidence (such as top-up cards and other WSP 

communications that refer to “cash” and “funds” being held in prepaid wireless 

accounts and that state such funds would “expire”) and came to the unreasonable 

conclusion that it had not erred in its finding that prepaid, pay-per-use accounts 

hold minutes, are subject to usage limits, and, therefore, are not subject to expiry 

dates. The Commission also ignored evidence that the principle of unjust 

enrichment was within the scope of the Wireless Code Proceeding since it is 

codified at Section 27(1) of the Commission's enabling statute, and was 

specifically mentioned at paragraph 15 of Telecom Notice of Consultation CRTC 

2012-557, which established the Wireless Code Proceeding. The consequent 

failure to consider the principle of unjust enrichment was an error in law. 

Similarly, the Commission's failure to consider the principle of undue and 

unreasonable disadvantage, which forms part of its enabling statute at Section 

27(2), was also an error in law. 

24. For the above reasons, therefore, Section J of the Wireless Code is quashed. 

25. The Commission will hold a new hearing before a differently constituted 

panel to consider the prohibition of prepaid wireless balance expiry and will allow 

interventions by any interested parties in the new hearing, with an opportunity to 

file new evidence in support of or in opposition to the expiration of prepaid 

wireless balances. 
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26. The new hearing will be held within 60 days of   [ insert date of Governor in 

Council's Order ], and a decision will be rendered within 180 days of [ insert date 

of Governor in Council's Order ]. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 2ND DAY OF JUNE, 2014 
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