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1. Allstream Business Inc. (Allstream) is pleased to have this opportunity to provide 
comments in opposition to the Petitions to the Governor in Council made by Bell 
Canada, Brag Communications Incorporated (Eastlink), Cogeco Communications Inc., 
Rogers Communications Inc., Shaw Communications Inc., TELUS Communications Inc. 
and Videotron Ltd, concerning Telecom Order CRTC 2019-288 – Follow-up to Telecom 
Orders 2016-396 and 2016-448 -- Final rates for aggregated wholesale high-speed 
access services. 

 

2. A functioning competitive market is the most effective way of promoting affordability, 
consumer interests, innovation and investment. In December of last year the 
government reinforced this fact by directing the CRTC to implement the Canadian 
telecommunications policy objectives in a way that,  

a. encourages all forms of competition and investment  
b. fosters affordability and lower prices, particularly when telecom service providers 

exercise market power.   
c. ensure that affordable access to high-quality telecommunications services is 

available in all regions of Canada, including rural areas, 
d. enhance and protect the rights of consumers in their relationships with 

telecommunications service providers, including rights related to accessibility, 
e. reduce barriers to entry into the market and to competition for 

telecommunications service providers that are new, regional or smaller than the 
incumbent national service providers, 

f. enable innovation in telecommunications services, including new technologies 
and differentiated service offerings, and 

g. stimulate investment in research and development and in other intangible assets 
that support the offer and provision of telecommunications services;1  

 

3. In Telecom Order CRTC 2019-288, the Commission did just this when they established 
just and reasonable final rates for wholesale high speed access services.  

 

4. Order 2019-288 is the culmination of close to sixteen years of proceedings established 
to set the rates, terms and conditions for wholesale high speed access. Throughout the 
incumbent telecom and cable providers have used various methods – from filing hyper-
inflated wholesale rates to abuse of the procedures – to delay the real and widespread 
broadband competition that will ensue as a result of just and reasonable rates for 

 
1  Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy 

Objectives to Promote Competition, Affordability, Consumer Interests and Innovation, SOR/2019-227, 22 
December 2019. (emphasis added) 
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wholesale high-speed access services. Their various appeals of Order 2019-2882, this 
Petition included, is merely their most recent attempt to impede such competition.  

 

5. At this time, the Commission itself is re-examining aspects of Order 2019-288 at the 
behest of Bell, TELUS and the large incumbent cable companies.   The issues raised in 
the Bell et al applications to the Commission are identical to those raised in this Petition. 
While Allstream submits that this Petition is unnecessary and unwarranted, given the 
current CRTC proceeding, it is at the very least premature.   

 

6. While these proceedings continue consumers continue to be denied the benefits of 
broadband competition.  
 

 

Challenges to Broadband Competition 

7. “The Commission considers that competition in retail service markets drives innovation 
and provides end-users with the greatest choice of service providers and service 
characteristics, including pricing, service features, and customer service quality.”3    

 

8. The Commission concluded this over a decade ago following a comprehensive review of 
wholesale high speed access services. Sadly, all these years later a competitive 
downstream retail services market for high speed access has yet to be achieved. 

 

9. In 2018, competitors collectively accounted for only 13.7% of revenue for residential 
broadband services,4 compared to 35.6% of revenue for long distance services in 20085 

 
2  Bell Canada, (“Bell”) Telus Communications Inc. (“TELUS”), (collectively incumbent telecom service 

providers),  Bragg Communications Incorporated (Eastlink), Cogeco Communications Inc., Rogers 
Communications Canada Inc., Shaw Communications Inc., Videotron Ltd. (collectively referred to as “the 
large incumbent cable companies or service providers”)  filed applications with the Canadian Radio-
television and telecommunications Commission (“CRTC” or “Commission”) on [date] to Review and Vary 
Telecom Order CRTC 2019-288 (“Order 2019-288”). The proceeding is currently underway before the 
Commission. As well these parties applied to the Federal Court of Appeal for a stay of proceedings pending 
the CRTC’s review .      

3  Telecom Regulatory Policy CRTC 2010-632, Wholesale high-speed access proceeding, 30 August 2010, 
paragraph 22. (emphasis added) 

4  CRTC 2019 Communications Monitoring Report, page 203. 

5  Long distance competition effectively occurred with the roll out of equal access in mid-1994.  Revenue share 
from CRTC 2013 Communications Monitoring Report, Table 5.2.4. 
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and 39.0% of local service lines in 2014.6   Incumbent telephone and cable service 
providers jointly command 80% to 85% of the most highly competitive retail markets, and 
an even higher percentage in other less competitive markets across Canada. Bell’s own 
submission acknowledges this market dominance.7  
 

10. This is largely because the wholesale high speed access services offered by the 
incumbent telecom and cable service providers have been over-priced (in Bell’s case in 
excess of retail) and unavailable at the same higher speeds as their own retail access 
services. Initially wholesale service speeds were capped at a fraction of the incumbents 
fastest retail speeds. In 2010 the Commission confirmed the speed-matching 
requirement between wholesale and retail service speeds.  While the Cable Companies 
abided by this requirement, Bell and TELUS have continued to limit competitor access (a 
limitation which is neither competitively- nor technologically-neutral).  For Bell, the 
highest wholesale speed available is 100 Mbps. This is less than 7% of Bell’s top retail 
speed of 1.5 Gbps.8  For TELUS, the highest wholesale speed available is 150 Mbps, or 
just 16% of TELUS’ top retail speed of 940 Mbps (branded as “Gigabit fibre”9).   

 

11. The imbalance between wholesale and retail service speeds and the punitive pricing of 
wholesale services have greatly impaired the ability of competitors to participate at an 
optimum level in the market.  This outcome is reflected in the competitors’ collective low 
share of the broadband market. Canadian consumers are also increasingly frustrated 
and dissatisfied by the lack of choice resulting from the market power exercised by the 
incumbent telecom and cable service providers.  In response, the federal government 
directed the Commission to investigate the issue.  In the resulting report, the 
Commission confirmed that consumers were being harmed, and identified the need for 
new consumer protection measures.  This would not be necessary if there really were, 
as Bell and the Petitioners claim, flourishing competition.  

 

 

 

  

 
6 Local service competition effectively opened up with the introduction of Local Interconnection Regions in 

mid-2004 following Decision 2004-46.  Line share from CRTC 2015 Communications Monitoring Report, 
Table 5.2.6. 

7  Bell application to Review and Vary Order 2019-288, paragraph 7. 

8  Bell application to Review and Vary Order 2019-288 , paragraph 56; described as “the fastest in the galaxy”  

in current Bell advertising.  

9  https://www.telus.com/en/deals-and-bundles/gigabit-internet 
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Delay, Delay, Delay – Systematic use (abuse) of process    

12. The various appeals and applications by Bell, TELUS and the Cable Companies serve to 
underscore how intent the large incumbents are on rehashing matters which should long 
ago have been closed.   

 

13. The process leading to Order 2019-288 began in May 2015.10  Ten months later, the 
Commission made current prices “interim” and directed service providers to file new cost 
studies within 90 days.11  Five months after this, the Commission issued two Orders in 
which it expressed strongly-worded concern about incumbent service providers failure to 
adhere to Phase II costing principles and disregard for the guidance from Commission 
staff, Regulatory Economic Studies Manuals, and past Commission determinations.12  
Rarely has the Commission issued such strong admonitions.  In these Orders, the 
Commission lowered wholesale high speed service prices on a provisional basis. 

 

14. In addition to the numerous other delay tactics employed, for example, deliberate 
obfuscation in response to CRTC interrogatories, throughout 2017 and 2018, the 
proceedings were characterized by numerous requests for extensions, these alone 
resulted in a nearly half year delay in the process.  Virtually all the requests for extended 
timelines were made by Bell and/or the other incumbent service providers that have filed 
this Petition. 

 

15. These delays show why the Commission has and needs to have the ability to set rates 
retroactively. If the Commission eschewed rate retroactivity, not only would there be  a 
strong incentive for some parties to set unjustifiably high rates but also for any party 
being advantaged by an existing rate, whether higher or lower than just and reasonable, 
to delay any ruling by the Commission making that rate just and reasonable.   

 

16. Perhaps the most egregious outcome of the systematic use of process to delay 
proceedings and subsequent implementation of the orders emanating from said 
proceedings is that the constant rehash of old issues prevents the industry, the CRTC 
and the government from addressing the pressing issues of today. 
 

 

 
10  Telecom Notice of Consultation CRTC 2015-225, Call for comments – Review of costing 
inputs and plication process for wholesale high-speed access services, 28 May 2015. 
11  Telecom Decision CRTC 2016-117, Review of costing inputs and application process for wholesale high-
speed access services, 31 March 2016. 
12  Telecom Order 2016-396, 6 October 2016 and Telecom Order 2016-448, 10 November 2016. 
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Order 2019-288 – The CRTC Got it Right    

17. After much investigation and review the Commission has established just and 
reasonable wholesale high speed access pricing. The price reductions resulting from 
Order 2019-288 correct the excessive overbilling on the part of Bell, TELUS and the 
large incumbent cable companies that has occurred over the past decade and a half.  

 

18. Appropriately priced wholesale high speed access services will encourage, not thwart, 
network investments from both incumbent carriers and competitors.  First, competitors 
purchasing wholesale inputs from incumbents and selling services to end users help in 
increasing overall consumer awareness and demand for new high bandwidth offerings.  
This leads to greater consumer purchases of services than would otherwise result with 
only a few competitors.  Second, incumbents also invest in their own networks to support 
the services offered to consumers.  As a competitor grows its customer base, it has 
greater incentive and ability to build out more of its own network  to serve its customers.  

 

19. The recent government policy directive to the Commission13 acknowledges that 
promoting competitive entry into markets dominated by a few players will benefit 
consumers. One way to provide the benefits of robust competitive markets when there 
are few facilities-based providers is to allow wholesale access to incumbent provider 
networks. The Commission has employed this strategy successfully for decades.     
Naturally, incumbent carriers are opposed because this erodes their market power and 
associated profits. However, the end result is beneficial to the market as a whole as 
competitors reselling parts of incumbent markets can actually increase market 
penetration of services (more sellers), lower prices to consumers (more competition), 
and provide greater options to customers (more product differentiation).  This approach 
also utilizes existing facilities where available rather than unnecessarily duplicating 
network infrastructure where not warranted. Therefore, competition based on wholesale 
access could be considered to be a “green” solution. 

 

20. Allstream submits that in Order 2019-288 the Commission successfully balanced 
competing policy objectives through the establishment of justly and reasonably priced 
wholesale services. Further, the issues raised by Bell, TELLUS and the large incumbent 
cable companies in their Petition are currently being revisited by the CRTC at the behest 
of these very service providers. The issues raised in both sets of applications are 
technical costing issues which are within the purview of the Commission who has the 
staff and expertise to re-examine the costing and will do so in the context of the current 

 
13  Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy 

Objectives to Promote Competition, Affordability, Consumer Interests and Innovation, SOR/2019-227, 22 
December 2019. 
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review and vary proceeding. Although the Petition and applications are completely 
without merit, should this re-examination yield evidence of any error, the CRTC is well 
able to find and, if at all necessary, rectify any problem associated with the rates 
established in Order 2019-288.    
 

  

Conclusion 

21. Bell, TELUS and the large incumbent cable companies are using the regulatory process 
to thwart government and Commission efforts to increase competition for broadband 
services. This is the natural reaction of service providers that possess market power, 
they use every means available to retain this power and the accompanying profits.    

 

22. The concurrent filing of the Petition to the Governor in Council, the Federal Court Appeal 
and the applications to review and vary applications Order 2019-288 to the CRTC is a 
perfect example of this behavior. After many delay-ridden processes, the Commission 
has established rates for wholesale high speed services that will facilitate increased 
competition in the broadband market. This will serve consumer interests, alleviating 
much of their current frustration at the state of the market while promoting innovation 
and investment.   

 

23. Allstream respectfully submits that Order 2019-288 is correct and should stand, that this 
Order will advance broadband competition, consumer interests and innovation, and 
therefore the Bell, TELUS and large incumbent cable company Petition should be 
denied.  
 

*** End of Document *** 
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February 14, 2020 
 
FILED VIA EMAIL (ic.telecomsubmission-soumissiontelecom.ic@canada.ca) 
 
Patricia Brady 
Director General, Telecommunications and Internet Policy Branch 
Innovation, Science and Economic Development Canada 
235 Queen Street, 10th Floor 
Ottawa, ON 
K1A 0H5 
 
Dear Ms. Brady,  
 
Subject:  Petitions to the Governor in Council concerning Telecom Order CRTC 2019-288 

(Gazette Notice TIPB-002-2019) – Submission of Canadian Network Operators 
Consortium Inc. 

 
1. Canadian Network Operators Consortium Inc. (“CNOC”) is hereby making its submission 

respecting the Petitions to the Governor in Council concerning Telecom Order CRTC 2019-288 (“TO 

2019-288”) pursuant to the instructions provided in Gazette Notice TIPB-002-2019 published in the 

Canada Gazette, Part I, on December 14, 2019.  

 
2. The present submission by CNOC responds to each of the three Petitions made respectively by Bell 

Canada, TELUS Communications Inc., and the group of cable carriers comprised of Bragg 

Communications Incorporated o/a Eastlink, Cogeco Communications Inc., Rogers Communications 

Canada Inc., Shaw Communications Inc., and Videotron Ltd.  

 
3. CNOC’s submission consists of the attached written comments as well as Appendix A, which is an 

expert economic report prepared by Dr. Zhiqi Chen assessing the economic evidence put forward by the 

Cable Carriers.  

 

Yours very truly, 

 
 
Jordan Snel  
Director, Legal Affairs 

mailto:ic.telecomsubmission-soumissiontelecom.ic@canada.ca
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EXECUTIVE SUMMARY 

Introduction and Background 

ES-1. Canadian Network Operators Consortium Inc. (“CNOC”) is hereby making its submission 

respecting the three Petitions made by Bell, TELUS and Cable Carriers (the “Petitioners”) to the 

Governor in Council concerning Telecom Order CRTC 2019-288 (“Order”). 

 

ES-2. CNOC is an industry association that represents the interests of service-based competitors 

and promotes greater competition in the provision of communications services in Canada,  

 
ES-3. Since the 1990s, the Commission has required Canada’s largest incumbent 

telecommunications service providers to provide wholesale services to service-based competitors 

in order to enable competition in Canada’s wireline Internet market. Service-based competitors 

use aggregated wholesale HSA services to provide a variety of telecommunications services to 

Canadians including, broadband Internet access, VoIP, and IPTV.  

 
ES-4. As required by the Telecommunications Act, the Order established just and reasonable final 

wholesale rates, for aggregated wholesale HSA services.  

 

ES-5. The Petitions seek to refer the Order back to the Commission for reconsideration.  In 

addition, all of the Petitions request that the Governor in Council direct the Commission to 

complete a series of unrelated proceedings prior to commencing a reconsideration of the Order, 

such that the Commission would not feasibly be able to complete its reconsideration of the Order 

before 2022.  For the reasons that follow, granting the relief requested in the Petitions would 

undermine competition in the provision of telecommunications services in Canada and make 

broadband Internet access less affordable for Canadians. CNOC urges the Governor in Council 

reject the Petitions in their entirety. 

 

ES-6. For many years, CNOC and other parties have raised concerns with the Commission that 

wholesale rates for aggregated wholesale HSA services were not just and reasonable and that they 

were based on incorrect costing information provided by the Petitioners.  In 2016, the Commission, 
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upon reviewing costing information provided by the Petitioners, agreed and made the aggregated 

wholesale HSA rates then in effect interim pending the determination of final rates.   

 

ES-7. A three-year regulatory process ensued during which the Commission gathered extensive 

costing and other economic information from the Petitioners in order to determine their true costs 

of providing aggregated wholesale HSA services and to determine an appropriate mark-up upon 

these costs that would incentivize them to continue to invest in telecommunications infrastructure.   

 

ES-8. Throughout this proceeding, the Petitioners delayed the resolution of the proceeding by 

refusing to comply with clear directives from the Commission with respect to the information that 

they were required to provide.  They refused to adhere to the Commission’s directives to follow 

the Phase II costing methodology, which the Commission has used since the 1970s, to establish 

just and reasonable rates for telecommunications services.  

 
ES-9. Another issue that contributed to the length of the proceeding was that many of the 

wholesale service providers inappropriately filed vast amounts of costing information in 

confidence such that interested parties, including CNOC, would not be able to test the evidence 

provided by the Petitioners in a meaningful manner. This inappropriate filing of information in 

confidence led to delays as CNOC and other parties were compelled to obtain disclosure orders 

from the Commission against the Petitioners in order to know the case they had to meet. 

 

ES-10. Eventually, the Commission was able to obtain the information it sought from the 

Petitioners and additional disclosure was made to intervenors to enable them to comment in a more 

meaningful manner on the evidence provided by the Petitioners. The Commission with the aid of 

its expert staff, performed the necessary analysis for setting wholesale rates at levels that would 

both enable competition and incentivizing the Petitioners to invest.   

 

ES-11. Finally, on August 15, 2019, the Commission issued the Order and established final rates 

for aggregated wholesale HSA services that were significantly lower than the interim rates 

established in 2016. The Order significantly reduced the rates for aggregated wholesale HSA 

services.  In the voluminous reasons for the Order the Commission assessed each of the arguments 
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raised by the Petitioners and detailed the evidence underlying why it established the final rates.  In 

addition to lowering wholesale rates, the Order required the Petitioners to refund to service-based 

competitors the amounts service-based competitors had overpaid to Petitioners during the period 

that rates were interim. 

 

ES-12. The Order resulted in immediate benefits for Canadians as many service-based 

competitors, including CNOC members, lowered their retail prices and/or upgraded speeds and 

data limits for their customers. 

 

The Petitions are moot  

 

ES-13. Unfortunately, the Petitioners quickly sought to undo the positive benefits of the Order by 

immediately launching appeals to the Commission itself through review and vary applications, the 

Federal Court of Appeal, and the Petitions to the Governor in Council.  The Federal Court of 

Appeal has issued a stay such that the Order is not currently in effect pending the disposition of 

the appeal in that forum.   Moreover, the Commission is already reconsidering the Order as a result 

of the Petitioners’ review and vary applications.  As such, the present Petitions to the Governor in 

Council are moot as the Order is already being reconsidered by the Commission in accordance 

with the Policy Directions and is not in effect. 

 

The Order will have no negative impacts on investment in infrastructure  

 

ES-14. The principal argument of all the Petitions is that the wholesale rates established in the 

Order are too low and will result in the Petitioners being compelled to cut investment, particularly 

in rural and remote areas.  In addition, the Petitioners claim that the magnitude of the refunds they 

must make to service-based competitors is too great.  The Petitioners spend a significant amount 

of time in their Petitions highlighting the benefits for Canadians of broadband Internet access and 

argue that these benefits will be jeopardized unless the Order is rescinded.  

 

ES-15. CNOC notes that while it fully agrees with the Petitioners that access to high quality, 

affordable, broadband Internet access can bring transformational benefits to Canadians, it strongly 
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disagrees with the suggestion that the Order in any way jeopardizes the realization of these 

benefits.  There is no evidence that the wholesale rates established in the Order, or the requirement 

for refunds to service-based competitors of money that never belonged to the Petitioners in the 

first place will cause any negative impacts on investment in telecommunications infrastructure.    

 

ES-16. Canadians agree with CNOC. Since the Petitioners launched their Petitions to the Governor 

in Council, over 125,000 Canadians have taken action and written letters to the Governor in 

Council, their Members of Parliament, and ISED to ask them to support the Commission and 

evidence-based policy by upholding the Order.  

 

ES-17. The claims of the Petitioners that the wholesale rates established in the Order will somehow 

undermine investment in telecommunications infrastructure do not withstand scrutiny.   

 

ES-18. First and foremost, it is important to remember that the Petitioners make spurious claims 

about catastrophic negative impacts on investment every single time that they are faced with a 

regulatory decision that increases the level of competition they face.  These negative impacts have 

never materialized, even as the level of competition in Canada’s telecommunications markets 

increases.   

 

ES-19. One of the principal reasons that negative impacts on investment do not result from greater 

levels of competition, and will not result from the Order, is that Commission’s costing 

methodology, which it has successfully applied for decades, ensures that wholesale rates are 

appropriately set such that Petitioners not only recover all of their costs for providing the wholesale 

service, but also receive a mark-up on those costs that incentivizes them to continue investing in 

telecommunications infrastructure.  In the case of the Order, those costs were established after a 

three-year evidence gathering exercise by the Commission and the mark-up was set at 30%.  The 

Order is the very definition of evidence-based ratemaking and policy formulation.  

 

ES-20. Bell and TELUS put very little evidence forward to explain why the wholesale rates set by 

the Commission in the Order are somehow inappropriately low.  The Cable Carriers did submit an 

economic report, but, as an expert report prepared by Dr, Zhiqi Chen of Carleton University (“Chen 
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Report”) explains, the Cable Carriers’ economic report is deeply flawed and cannot support its 

conclusions.  

 

ES-21. Moreover, despite claiming that the Order will have catastrophic impacts on their abilities 

to invest, the Petitioners have downplayed the impact of the Order to their shareholders, stating 

that it is not material.  The Petitioners have also continued to increase their dividends while at the 

same time stating that as a result of the Order, they will no longer be able to invest in rural and 

remote communities. Canadians living in these communities should be outraged that their 

broadband connectivity is being used as a pawn by the Petitioners in their battle to maintain unjust 

and unreasonable profit margins. 

 

ES-22. The Petitioners also ignore the fact that even if they did scale back investments, which 

CNOC does not believe for one second that they will do, other competitors and public funding will 

step up to fill the void and ensure that the digital divide between rural and urban Canada is bridged.  

In fact, many CNOC members have already made extensive investments in facilities, including in 

rural and remote areas, and, if the Order comes into effect, they will have capital available for 

significantly greater investments. 

 

ES-23. Overall, there is no basis for the claim that the Order will have catastrophic impacts on 

investment in broadband infrastructure in Canada.  This is nothing more than the usual hyperbole 

and fear mongering from the Petitioners whenever they face greater competition. 
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The refunds required by the Order are just and reasonable  

 

ES-24. The Petitioners also object to being required to refund to service-based competitors the 

amounts that were overpaid by service-based competitors during the period that aggregated 

wholesale HSA rates were interim.  This objection is easily dismissed when one considers that the 

money in question never belonged to the Petitioners in the first place.  These refunds represent 

overpayments that were made by service-based competitors due to wholesale rates that were unjust 

and unreasonable and resulted from the Petitioners’ own failure to adhere to the Commission’s 

costing methodologies.  During the lengthy period that the Petitioners held these funds to which 

they were not entitled, they were effectively extending interest-free loans to the Petitioners. 

 

ES-25. The Petitioners also cannot credibly claim that the period over which they are required to 

provide refunds, three years, is too long because, as described above, the rates only remained 

interim that long due to the Petitioners’ intransigence and refusal to adhere to Commission 

directives.  

 

ES-26. The Petitioners were at all times aware that retroactive refunds may result from the Order 

and indeed, made submissions to the Commission on what would be an appropriate period over 

which refunds should be provided if final rates ended up being lower than the interim rates. 

 

ES-27. Consequently, the refunds that the Order requires the Petitioners to make to service-based 

competitors is entirely just and reasonable and does not even begin to compensate the Petitioners 

for the damage caused by three years of paying wholesale rates that were unjustly inflated.  

 

The other arguments raised by the Petitioners are unfounded  

 

ES-28. The Petitioners also raise other various arguments to try and have the Order referred back 

to the Commission.  For example, the Petitioners claim that because service-based competitor 

market shares have slightly increased in the last few years, that it was inappropriate for the 

Commission to lower wholesale rates.  This is an absurd argument.  Firstly, despite the minor 

market share gains eked out by service-based competitors, they still make up a very small 
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proportion of the overall Internet access market in Canada.  More importantly, regardless of the 

size of competitor market share, the Commission has a legal obligation under the 

Telecommunications Act to ensure that wholesale rates are always just and reasonable.   

 

ES-29. The Cable Carriers also attempt to complain that they are unduly prejudiced because the 

Order requires them to provide wholesale services that enable a faster download speed than the 

wholesale services provided by the ILECs and because the Commission does not have a costing 

manual specific to Cable Carrier networks.  With respect to the first argument, this speed disparity 

is in fact only a temporary situation as the Commission finalizes the wholesale regime for access 

to the FTTP networks of all the Petitioners.  In any event, the wholesale rates established by the 

Order ensure that the Cable Carriers are fully compensated, and make a healthy profit, on any 

wholesale services that they provide.  With respect to the second argument, this must be completely 

rejected as the Cable Carriers have had decades to file a cable carrier specific costing manual if 

they objected to the methodologies used by the Commission. The Cable Carriers have never 

availed themselves of this opportunity to file a Cable Carrier-specific costing manual and cannot 

now claim to be prejudiced because a costing decision did not result in the rates they wished.  

 

Further delay is unnecessary and would cause further harm to competition  

 

ES-30. The Petitioners are also requesting that, in addition to referring the Order back to the 

Commission for reconsideration, that the Governor in Council direct the Commission to only 

reconsider the Order once it has completed its upcoming costing methodology and wholesale 

wireline proceedings.  This must not be permitted to occur.  Based on past Commission precedents 

if the Commission were ordered to complete these proceedings first, it would mean that the Order 

would not be reconsidered until 2022, at the earliest.  Service-based competitors have already been 

waiting for five years for final rates for these services and the delay has been so long that the 

wholesale services in question, while still vital to Canadians and competition, are entering their 

final life stage and are increasingly being replaced with services delivered over FTTP networks.  
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The Order advances the Government of Canada’s telecommunications policy objectives  

 

ES-31. The Governor in Council should not tolerate greater delay in the coming into force of the 

Order.  Allowing the Order to come into force as soon as possible will advance several of the 

government’s telecommunications policy objectives, including those articulated in the 2019 Policy 

Direction to the Commission.  Notably, amongst other objectives, the Order advances all forms of 

competition in telecommunication and improves the affordability of telecommunications services 

for Canada’s middle class and those working hard to join it.  This was demonstrated by the fact 

that immediately following the release of the Order, many service-based competitors chose to 

reduce their prices and/or upgrade services at no cost.  Others were no doubt making investment 

plans which have unfortunately been put on hold while regulatory uncertainty over final wholesale 

rates continues.  

 

ES-32. In addition, by ensuring that the Petitioners are fairly compensated, and also providing 

service-based competitors with just and reasonable wholesale rates, the Order incentivizes both 

types of service providers to continue making investments in telecommunications infrastructure 

and work to bridge the digital divide between rural and urban Canada.  

 

Additional measures are needed to discipline the Petitioners  

 

ES-33. CNOC also urges the Governor in Council to begin investigating methods that may be 

taken to deter the ability and incentive of the Petitioners to continue delay, obstruct, and hinder the 

implementation of effective wholesale regulation in Canada.  One solution that has worked well 

in other industrialized countries such as Australia, New Zealand, and the United Kingdom, is to 

functionally and/or structurally separate incumbent telecommunications service providers into 

separate wholesale and retail companies.  This method of regulation dramatically changes the 

economic incentives of incumbents and, properly implemented, can make them view service-based 

customers as valued customers instead of competitors that must be stopped at all costs, including 

through multi-decade regulatory and legal battles that waste the resources of all parties, including 

the Government.   
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ES-34. CNOC believes that the time has come to begin investigating how the functional or 

structural separation of the Petitioners into separate and distinct wholesale and retail divisions may 

be accomplished in Canada and encourages the Governor in Council to direct ISED to investigate 

how functional and structural separation has been implemented in other jurisdictions and how it 

might be implemented in Canada.  

 

Conclusion 

 

ES-35. The Order is an example of evidence-based policy that advances Canada’s 

telecommunications policy objectives. The Petitioners raise no credible arguments against the 

Order.  CNOC urges the Governor in Council to dismiss the Petitions in their entirety and uphold 

the Order.  
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1.0 INTRODUCTION 

1. Canadian Network Operators Consortium Inc. (“CNOC”) is hereby making its submission 

respecting the Petitions to the Governor in Council concerning Telecom Order CRTC 2019-2881 

(“Order” or “TO 2019-288”) pursuant to the instructions provided in Gazette Notice TIPB-002-

2019 published in the Canada Gazette, Part I, on December 14, 2019.  

 

2. The present submission by CNOC responds to each of the three petitions (collectively, 

“Petitions” and each individually a “Petition”) made respectively by Bell Canada2 (“Bell”), 

TELUS Communications Inc.3 (“TELUS”), and the group of cable carriers comprised of Bragg 

Communications Incorporated (“Eastlink”), Cogeco Communications Inc. (“Cogeco”), Rogers 

Communications Canada Inc. (“Rogers”), Shaw Communications Inc. (“Shaw”), and Videotron 

Ltd. (“Videotron”) (collectively called “Cable Carriers”)4. Throughout this submission, Bell, 

TELUS and the Cable Carriers are collectively referred to as the “Petitioners”.  

 

3. CNOC notes that all the Petitioners are amongst Canada’s large incumbent 

telecommunications service providers (“Incumbents”).5  When CNOC refers to “Incumbents” in 

this submission, as opposed to just “Petitioners”, it is including Saskatchewan 

Telecommunications (“SaskTel”).  SaskTel is subject to the terms of the Order and participated in 

the proceeding that led to the Order but has chosen not to appeal the Order and thus is not one of 

the Petitioners. Nonetheless, CNOC’s concerns, described further below, about the anti-

 
1  Telecom Order CRTC 2019-288, Follow-up to Telecom Orders 2016-396 and 2016-448 – Final rates for 

aggregated wholesale high-speed access services, 15 August 2019 [“Order”].  
2  Bell Canada Petition to the Governor in Council to Vary Telecom Order CRTC 2019-288, Follow-up to Telecom  
 Orders 2016-396 and 2016-448 – Final rates for aggregated wholesale high-speed access services, 13 November 

2019 [“Bell Petition”]. 
3  TELUS Communications Inc. Petition to the Governor in Council to Vary Telecom Order CRTC 2019-288, 

Follow-up to Telecom Orders 2016-396 and 2016-448 – Final rates for aggregated wholesale high-speed access 
services, 13 November 2019 [“TELUS Petition”]. 

4  Petition of Bragg Communications Incorporated, Cogeco Communications Inc., Rogers Communications Canada 
Inc., Shaw Communications Inc., and Videotron Ltd. to Vary Telecom Order CRTC 2019-288, Follow-up to 
Telecom Orders 2016-396 and 2016-448 – Final rates for aggregated wholesale high-speed access services, 13 
November 2019 [“Cable Carrier Petition”]. 

5  The large Incumbents consist of both Incumbent Local Exchange Carriers “ILECs”, which consist of Bell 
(including the operations that were previously operated by Bell Aliant Regional Communications, Limited 
Partnership and Bell MTS / MTS Inc.), TELUS, and Saskatchewan Telecommunications (“SaskTel”), as well as 
the Cable Carriers.  
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competitive conduct of the Incumbents in the proceeding leading to the Order, and more generally, 

also apply to SaskTel.  

 

4. CNOC urges the Governor in Council to reject the Petitions in their entirety.   

 

5. The Order, which was issued after three years of careful evidence gathering, analysis and 

deliberations by the Canadian radio-television and Telecommunications Commission 

(“Commission” or “CRTC”) with the assistance of its expert staff, established just and reasonable 

rates for aggregated wholesale high speed access (“HSA”) services for the first time in decades. 

The Order also required the Petitioners to refund to their wholesale customers, who are  also 

service-based competitors, amounts that had been unjustly and incorrectly paid to the Petitioners 

as a result of previously severely inflated wholesale rates that had applied on an interim basis.   

 

6. The rates established by the Order are not a panacea to all the problems afflicting 

competition in Canada’s telecommunications markets, but they are a very positive development 

that will better enable service-based competitors to compete in retail markets. 

 
7. The Government of Canada has rightly recognized that a variety of different forms of 

competition amongst telecommunications service providers is the most effective means of 

achieving its objectives of improving the affordability of telecommunications services.6 

Unfortunately, the Petitions by the Petitioners seek to overturn the Order and compel service-based 

competitors to once again pay wholesale rates that are not just and reasonable.  Overturning the 

Order would represent a significant step backward for competition. If the Petitioners are 

successful, Canadians will have fewer choices for telecommunications service providers and they 

will pay more than is necessary for telecommunications services.  

 

8. The principal argument of all three Petitions is that the wholesale rates established in the 

Order are too low and will result in the Petitioners scaling back their planned investments in 

 
6  Innovation, Science, and Economic Development Canada, News Release, “Directive aims to encourage all forms 

of competition and investment to bring down costs of Internet and cellphone bills”, 18 June 2019, 
https://www.canada.ca/en/innovation-science-economic-development/news/2019/06/government-directs-crtc-to-
place-consumer-interests-and-innovation-at-the-forefront-of-telecom-decisions.html. 



12 
 

telecommunications infrastructure, particularly in rural and remote areas. The Governor in Council 

should not be persuaded by this spurious claim, which the Petitioners make every time they are 

faced with greater levels of competition. Not only is this claim wholly unsupported by the costing  

and economic evidence, including the more than three years of analysis conducted by the 

Commission, but it is unnecessary fear mongering and represents an inappropriate attempt by some 

of Canada’s largest and most profitable companies to leverage the digital divide between rural and 

urban areas for the sake of profit margins. 

 

9. Moreover, the Petitions are moot as Bell7, TELUS8, and the Cable Carriers9 have already 

filed applications with the Commission seeking to review and vary the rates that were established 

in the Order as well as remove the requirement to provide refunds to service-based competitors.  

Thus, the Governor in Council referring the Order back to the Commission for reconsideration 

would serve absolutely no purpose since such a reconsideration is already taking place and will be 

subject to the policy directions issued by the Governor in Council to the Commission.  

 

10. Furthermore, the rates established in the Order to which the Petitioners object are not even 

in force today due to a stay issued by the Federal Court of Appeal in response to appeals of the 

Order by the Petitioners.10  As with their review and vary applications, the appeals of the 

Petitioners to the Federal Court of Appeal argue that the Commission made certain costing errors, 

as well as other errors of law. CNOC is contesting these appeals just as it is contesting the Petitions 

and review and vary applications of the Petitioners.  The key point, however, is that the 

implementation of the Order, including the requirement for the Petitioners to refund to service-

 
7  Bell Canada Part 1 Application Seeking Order to Review and Vary Telecom Order CRTC 2019-288, Follow-up 

to Telecom Orders 2016-396 and 2016-448 – Final Rates for Aggregated Wholesale High-Speed Access Services, 
dated 13 December 2019, (“Bell R & V CRTC Application”). 

8  TELUS Part 1 Application to Review and Vary Follow-up to Telecom Orders 2016-396 and 2016-448 – Final 
Rates for Aggregated Wholesale High-Speed Access Services, Telecom Order CRTC 2018-288 and Telecom 
Order 2019-288-1, 13 November 2019, (“TELUS R & V CRTC Application”). 

9  Joint Part 1 Application of Bragg Communications Incorporated (carrying on business as Eastlink), Cogeco 
Communications Inc., Rogers Communications Canada Inc., Shaw Cablesystems GP and Videotron Ltd. 
(collectively, the “Cable Carriers”) for Review and Variance and a Stay of Telecom Order CRTC 2019-288, 
Follow-up to Telecom Orders 2016-396 and 2016-448 – Final rates for Aggregated Wholesale High-Speed Access 
Services, 13 December 2019, (“Cable Carriers R & V CRTC Application”). 

10  Order of Justice Richard Boivin of the Federal Court of Appeal, 22 November 2019, Docket 19-A-59 [“FCA Stay 
Order”].  
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based competitors some of the overpayments made over the years, has been stayed by the Federal 

Court of Appeal pending the disposition of the appeals being heard in that forum. 

 

11. The procedural relief requested by the Petitioners also reveals that the Petitions are nothing 

more than a delaying tactic to avoid having to provide wholesale services at just and reasonable 

rates for as long as possible.  The Petitions request that, in referring the Order back to the 

Commission for reconsideration, the Governor in Council direct the Commission to commence its 

reconsideration only after it completes a series of unrelated regulatory proceedings. The effect of 

these requested changes means that the Order would not be reconsidered until late 2022, at the 

earliest.    

 

12. Given that the Petitioners have been offering some of the services at issue in the Order to 

their own retail customers since at least 2004, further delay simply cannot be tolerated.  The fact 

that competitors had to wait until the Order was issued in late 2019 to finally get just and reasonable 

rates for aggregated wholesale HSA services is indicative of a serious problem in Canada’s 

regulatory system, which allow the Petitioners to delay offering just and reasonable wholesale 

rates for multiple years. Of course, as the Order is now under appeal before the Governor in 

Council, the Federal Court of Appeal, and the Commission itself, service-based competitors still 

do not enjoy regulatory certainty with respect to final wholesale rates for aggregated wholesale 

HSA services.  

 
13. CNOC is concerned that the Petitioners will continue to launch interminable appeals with 

respect to the wholesale services at issue in the Order until such time as the wholesale services 

become obsolete.  Indeed, as currently drafted, there is nothing in the Act that would prevent the 

Petitioners from launching another round of appeals to the Governor in Council and the Federal 

Court of Appeal if their review and vary applications currently before the Commission are rejected, 

as they should be.   

 

14. Therefore, in addition to rejecting the current Petitions, CNOC believes that the 

Government of Canada should consider taking further regulatory measures.  A more durable and 

long-lasting remedy to telecommunications regulation that has worked in other countries such as 
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the United Kingdom, Australia, and New Zealand, is functionally or structurally separating 

incumbent telecommunications service providers. 

 

15. While the functional and/or structural separation of the Incumbents is an important 

medium-term goal, as a first step towards enhancing competition and affordability in Canadian 

telecommunications, the Governor in Council should reject the Petitions in their entirety and 

uphold the evidence-based Order of the Commission.   

 
16. CNOC’s submission consists of these written comments as well as Appendix A, which is 

an expert economic report prepared by Dr. Zhiqi Chen11 assessing the economic evidence put 

forward by the Cable Carriers in their Petition (“Chen Report”). 

1.1 Structure of CNOC’s submission  
 

17. The remainder of Part 1.0 of CNOC’s submission provides background information on 

CNOC, service-based competitors, and Canadians’ growing frustration over the state of 

telecommunications in Canada. 

 

18. Part 2.0 describes the regulatory and factual background surrounding the Order and how 

the Commission establishes rates for wholesale services.   

 

19. Part 3.0 explains why the Petitions are moot and are merely a delaying tactic by the 

Petitioners.  

 

20. Part 4.0 makes it clear that there is no debate between service-based competitors and the 

Petitioners over the transformative benefits of access to broadband Internet.  

 

21. Part 5.0 explains why the Order will not have any negative impact on investment in 

telecommunications infrastructure in Canada.  

 

 
11  Dr. Zhiqi Chen, “Assessment of an Expert Report by the Brattle Group Regarding Telecom Order CRTC 2019-

288”, 31 January 2020 [“Chen Report”]. 
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22. Part 6.0 explains why the refunds that the Order requires the Petitioners to make to service-

based competitors are justified. 

 

23. Part 7.0 explains why recent modest gains in market share by service-based competitors 

cannot be used to justify unreasonable wholesale rates. 

 

24. Part 8.0 explains why the Cable Carriers are not uniquely prejudiced by the Order. 

 

25. Part 9.0 explains why the Governor in Council should not make any modifications to the 

Commission’s regulatory schedule. 

 

26. Part 10.0 explains how the Order advances Canada’s telecommunications policy 

objectives.  

 

27. Part 11.0 explains why additional measures, namely functional and/or structural separation, 

are needed to restrain Canada’s Incumbents. 

 

28. Part 12.0 is the conclusion.  

1.2 About CNOC 
 

29. CNOC is a not-for-profit corporation, incorporated under the Canada Not-for-profit 

Corporations Act.12  Its statement of purpose includes the following objects: 

• To represent the interests of those bodies corporate in Canada that own or operate 
communications networks, in whole or in part, and are involved in the competitive 
provision of communications services to the public over those networks; 
 

• To promote innovation and productivity in Canada, as well as Canada’s international 
competitiveness through the removal of barriers to increased competition in the 
provision of communications services; 
 

• To influence the development of laws and regulations, regulatory and judicial 
determinations, as well as public policy affecting communications in Canada; 

 
12  S.C. 2009, c. 23. 
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• To be the recognized and visible authority on the Canadian provision of competitive 

communications services; 
 

• To ensure that high levels of knowledge, training and ethics are adopted by Canadian 
competitive communications service providers; and 
 

• To increase the level of competitive communications services business in the Canadian 
economy.13 
 

30. CNOC currently has 31 members representing independent14 telecommunications service 

providers15  (“TSPs”) of all sizes, including the largest independent TSPs in Canada.16 While all 

CNOC members are also Internet service providers (“ISPs”) and many also provide voice over 

Internet Protocol (“VoIP”) services, a number of them also provide traditional circuit switched 

telecommunications services. Various CNOC members focus on residential markets, others focus 

on business markets and a few focus on both. CNOC members also include members that have 

entered the broadcasting distribution market via Internet Protocol television (“IPTV”) platforms. 

In addition to providing retail telecommunications and broadcasting services to consumers, some 

also serve as wholesalers to other TSPs. One member17 has even established a mobile wireless 

network operator affiliate18 to serve the three northern territories, the most rugged, sparsely 

populated part of Canada, featuring the harshest climate in the country. 

 

31. In order to deliver downstream services, such as Internet access, VoIP and IPTV, are 

essentially applications that require an underlying broadband connection to function, CNOC 

members rely upon certain wholesale inputs provided by the Incumbents which the members 

combine with their own facilities to provide those downstream services. 

 
32. All CNOC members, and hundreds of other independent TSPs that compete throughout 

Canada, rely on at least some wholesale inputs that can only be provided by the Incumbents. 

 
13  Articles of Continuance of Canadian Network Operators Consortium Inc. dated May 15, 2013. 
14  By independent we mean that they are not affiliated with any of the Incumbents.  
15  Telecommunications service providers and TSP are used interchangeably throughout this submission. 
16  Examples of these are Distributel Communications Ltd. (“Distributel”), Primus Management ULC and TekSavvy 

Solutions Inc. (“Teksavvy”). 
17  Iristel Inc. (“Iristel”). 
18  Ice Wireless Inc. 
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Accordingly, ensuring access to these wholesale inputs on reasonable terms and conditions is vital 

to the effectiveness of competition in the provision of communications services in Canada.  While 

many issues, including regulatory delays and quality of service issues, outside the scope of the 

present Petitions continue to undermine the effectiveness of the wholesale regime, the Order was 

a significant step towards ensuring that wholesale access is provided on just and reasonable terms. 

  

33. Due to the overwhelming importance of wholesale inputs to the business models of most 

of its members, CNOC will be referring to competitors such as its members that rely significantly 

upon wholesale inputs as “service-based competitors” throughout this submission. However, 

CNOC wishes to reiterate that, while it is using the term “service- based competitors” to refer to 

its members and the many other TSPs that rely upon wholesale inputs for their business models, 

its members and other competitive TSPs have deployed and own or operate other 

telecommunications facilities, and some have also deployed significant telecommunications 

transmission and access facilities as well. 

 
34. For service-based competitors that operate as ISPs, the most important wholesale input is 

wholesale HSA service. Wholesale HSA service allows service-based competitors to connect the 

last mile access facilities (i.e., the wire, whether it be coaxial cable, copper twisted pair or fibre, 

that connects the customer premises with the Incumbent’s telecommunications network) to the 

networks of the service-based competitors so that they can provide broadband Internet access and 

other broadband services such as VoIP and IPTV to end-users. 

 

35. The common denominator amongst all CNOC’s members is that they are both the 

customers of, and competitors to, Canada’s telecommunications Incumbents. As explained further 

below, service-based competitors such as CNOC members play a vital role in Canadian 

telecommunications and absent their presence the Incumbents would have free reign to abuse their 

dominant positions, resulting in less choice and higher prices for telecommunications services for 

Canadians. 
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1.3 Service-based competitors are not resellers 
 

36. At the outset, it is important to address the incorrect and misleading use of the term 

“resellers” in the Petitions. All the Petitions by the Petitioners use the term “resellers” to describe 

competitors that rely upon wholesale services to compete.19   

 

37. “Resellers” is an inaccurate description of competitors that use certain wholesale inputs, 

such as aggregated wholesale HSA service, to provide telecommunications services and compete 

against the Incumbents and other competitors.  The Petitioners like to use this this term as it 

wrongly implies that these types of competitors, which CNOC calls “service-based competitors”, 

merely resell the retail Internet services of the Petitioners to their own end-users.   

 

38. Service-based competitors do not resell the retail Internet services of the Petitioners and in 

fact invest significant sums into their networks and businesses in order to offer unique and 

innovative service offerings to consumers.  This fact, as well as the tendency of the Petitioners to 

attempt to mischaracterize service-based competitors as mere resellers, has been recognized in the 

Competition Bureau, which stated in its recent Broadband Market Study Report20 that: 

 
There is some misunderstanding about exactly how wholesale-based competitors deliver 
services to the marketplace. Wholesale-based competitors are not simply “resellers”, who 
sell existing internet plans on behalf of a telephone or cable company. Instead, wholesale-
based competitors, through their investments, control a significant range of service 
variables, including the capacity limits and prices of their internet plans. Although 
wholesale-based competitors are often referred to in the industry as resellers, this is an 
inaccurate term that can have negative connotations in the eyes of consumers.21 

 

39. CNOC notes that the Competition Bureau has chosen to use the term “wholesale-based 

competitors.” While “wholesale-based competitors” does not have the same negative connotation 

as “reseller”, CNOC’s preferred terminology is service-based competitor, as it better reflects the 

fact that many competitors rely on a mix of wholesale services as well as their own self-provisioned 

facilities and services in order to compete.   

 
19  See, for example, Bell Canada Petition, supra note 2 at para 1; TELUS Petition, supra note 3 at para 4; and Cable 

Carriers Petition, supra note 4 at para 5.  
20  Competition Bureau, Delivering Choice: A Study of Competition in Canada’s Broadband Industry [“Broadband 

Market Study Report”].  
21  Id. at pp. 14-15.   
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40. It is important that the Governor in Council not be misled by the Petitions into thinking 

that service-based competitors that rely on the wholesale services that are the subject of TO 2019-

288 are mere resellers.  In reality, and as noted above, service-based competitors do far more, and 

contribute far more to Canada’s telecommunications ecosystem, than merely reselling the retail 

services of the Petitioners.  

 

1.4 Canadians are tired of unreasonable telecommunications prices 
 

41. It is a well-known fact that Canadians pay more for telecommunications services than their 

counterparts in other industrialized countries. This pricing disparity is readily discernible by any 

Canadian that travels to Europe, Asia, or Latin America, on vacation, for example, and happens to 

spot an ad for telecommunications services in one of those locales or obtains a local mobile phone 

plan.   

 

42. The pricing disparity between Canada and the rest of the world is also verifiable by data.  

Innovation, Science, and Economic Development Canada’s (“ISED”) 2018 price study confirms 

that Canadians pay far more for high-speed broadband Internet and mobile wireless services than 

their peers in other industrialized countries.  For example, for a broadband package with download 

speeds of 101 to 250 Mbps, Canadians pay an average of $102.76 compared to just $60.00 in 

France and the United Kingdom, a difference of 42%.22 Similarly, ISED’s 2018 study found that 

Canadians pay amongst the highest rates in the industrialized world for mobile wireless service.23 

 

43. The Order represents a significant step towards bringing Canadian telecommunications 

prices in line with the rest of the world.  

 
44. For example, following the release of the Order, Distributel announced that it is 

undertaking to increase home Internet speeds for its customers at no extra cost to them. Distributel 

has also revised its pricing for Internet and bundled service offerings that include Internet services. 

 
22  Wall Communications Inc., Price Comparisons of Wireline, Wireless and Internet Services in Canada and with 

Foreign Jurisdictions, 2018 Edition, 29 August 2018, at p 45. [“Wall 2018 Report”].  
23  Id. at p. 30. 
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As one example, Distributel’s 250Mbps cable Internet service has been reduced from a 

promotional rate of $85.00 per month for the first 12 months and $95.00 afterwards to $39.95 per 

month for the first 12 months and $79.95 per month afterwards.24 

 
45. Similarly, TekSavvy, another CNOC member announced on September 13, 2019 that it 

would reduce prices or upgrade data plans for 85% of its customers following the Order.25 

 
46. Start.ca, also a CNOC member, stated that the Order has allowed savings to be passed on 

to customers with prices for some high-speed cable Internet end-users falling by $20.00 to $70.00 

per month, with a speed upgrade.26 

 

47. Ebox, also a CNOC member, announced on September 20, 2019 that it was lowering 

prices, improving speeds, and making unlimited plans more affordable for more than 90% of its 

customers as a result of the Order.27 

 
48. Other CNOC members such as Oricom Internet Inc., Execulink Telecom Inc. and All 

Communications Network of Canada Co. also reduced prices for Internet services after the Order 

was issued.28 

 
49. Unfortunately, the Petitions, review and vary applications, and appeal to the Federal Court 

of Appeal all seek to reverse the progress that the Order made towards affordable 

telecommunications in Canada. 

 

50. Since the various appeals by the Petitioners were announced, it has become apparent that 

Canadians are fed up with the state of telecommunications pricing.  Already, more than 125,000 

Canadians have sent letters to their Members of Parliament, the Governor in Council, the Chair of 

 
24  Affidavit of Christopher Hickey sworn October 15, 2019 (“Hickey Affidavit”), at paras 215-216, Responding 

Motion Record of Canadian Network Operators Consortium in Bell Canada et al v. British Columbia Broadband 
Association et al (Federal Court of Appeal Docket 19-A-59) and Bragg Communications Inc. et al v. British 
Columbia Broadband Association (Federal Court of Appeal Docket 19-A-58). 

25  Id., at para 217. 
26  Ibid. 
27  Cision, “EBOX s'engage à baisser les prix des consommateurs suite à la décision du CRTC”, 20 September 2019, 

https://www.newswire.ca/fr/news-releases/ebox-s-engage-a-baisser-les-prix-des-consommateurs-suite-a-la-
decision-du-crtc-879222738.html. 

28  Hickey Affidavit., supra note 24, at paras 218-220. 
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the Commission, and the Minister of Innovation, Science, and Industry, requesting that the 

government support the Order with a view to ensuring competition, affordability and choice of 

broadband service providers.29 

 

51. In contrast, CNOC doubts that the Governor in Council will hear much, if any, support 

from Canadians for the proposition that the Petitioners should be able to maintain their inflated 

profit margins which would allow them to continue gouging Canadians on the cost of 

telecommunications services. 

 

52. Canadians strongly support the Commission and its efforts to improve the affordability of 

telecommunications services through evidence-based policies. The swift rejection by the Governor 

in Council of the Petitions and the coming into the force of the Order will allow service-based 

competitors to offer affordable, high-quality, broadband Internet service to Canadians and work to 

ameliorate the growing discontent of Canadians with the state of telecommunications in Canada.  

2.0 REGULATORY AND FACTUAL BACKGROUND  

2.1 Wholesale access and Phase II Costing  

53. It is important that, in deciding how to address the Petitions, the Governor in Council 

understand why the Commission requires the Incumbents to provide wholesale access to service-

based providers and how it establishes wholesale rates.  

 

54. The underlying rationale for requiring the Incumbents to grant wholesale access to service-

providers was succinctly described by the Competition Bureau in its recent Broadband Market 

Study Report: 

 
Given the significant costs of deploying wired networks, it is likely not economical for a 
new enterprise to “overbuild” a new network on top of existing telephone and cable 
networks. This is, in part, because simply placing wires does not come with any guarantee 
that those wires will be used. Once the wires are placed, that new network still must 
compete with existing networks in order to attract a sufficient number of customers at 

 
29  Canadians sent these letters supporting the Order to their Member of Parliament, and also filed them in these 

proceedings before the Governor in Council, as well as sending them to the Commission Chair, and Minister of 
Innovation, Science, and Industry.  
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sufficient levels of revenue to pay off their investments. At the current cost of deployment, 
it does not appear economically viable for additional wired networks to provide additional 
choice for Canadian consumers. 
 
Accordingly, at this basic level, market forces will generally only deliver two wired internet 
choices into the homes of most Canadians. Along with this limited choice come obvious 
concerns whether choice between only two providers is enough to deliver competitive 
outcomes. The CRTC, recognizing these concerns, has historically opted to use regulation 
to increase competition and consumer choice in respect of broadband internet services. 
Since the advent of broadband internet in the late 1990s, the CRTC has mandated the 
largest telephone and cable companies in Canada to provide wholesale access to their 
networks. Using this wholesale access, independent competitors can then link in and use 
the network infrastructure of telephone and cable companies to provide broadband internet 
services to consumers in direct competition with those network owners.30 [Footnotes 
omitted] 

 
55. Thus, the requirement for the large Incumbents to provide wholesale access to service-

based competitors so that service-based competitors may provide broadband Internet services to 

Canadians is long-standing, having existed since the late 1990s.  

 

56. In order to set the rates for wholesale access, the Commission has used a long-standing 

costing methodology known as Phase II costing.  Phase II costing relies on established principles, 

methodologies and assumptions that were developed four decades ago.31  The methodology has 

also evolved over time. 

 

57. With Phase II costing, the Commission establishes rates that allow the Incumbents to 

recover costs causal to the service. The Commission also applies a mark-up on causal costs that 

contributes to the recovery of the Incumbent’s fixed and common costs. The Commission 

explained this approach in the Order as follows: 

 
When the Commission establishes a rate for a wholesale service, it typically adds a 
percentage markup to the service’s costs, with the result that the service’s rate equals 
its costs plus the amount of markup. The markup contributes to the recovery of the 
company’s fixed and common costs, such as corporate overhead expenses. Markups 
have varied over time depending on a number of factors, including whether the 

 
30  Broadband Market Study Report, supra note 20, at p. 13.  
31  Tariff notice applications concerning aggregated wholesale high-speed access services – Revised interim rates, 

Telecom Order CRTC 2016-396, 6 October 2016, at para 16.  
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wholesale service is essential and whether there may be additional risk to network 
investment if the wholesale service is mandated. 
 
[….] 
 
In Telecom Regulatory Policy 2011-703, the Commission noted that, in setting rates, 
it balances the need to ensure that network providers are reasonably compensated for 
their costs with the need to ensure that markups are not so high as to significantly 
impede competitors from providing competitive alternatives in the marketplace. 
 
[….] 
 
The Commission therefore approves a 30% markup for the wholesale HSA service 
providers’ aggregated wholesale HSA services.32 [Emphasis added] 

 
58. Therefore, by definition, Phase II Costing compensates a wholesale service provider for its 

costs, and then a mark-up is applied on those costs, which, in the case of the wholesale services at 

issue in the Order, is 30%.  The mark-up ensures that the wholesale service provider will have an 

incentive to continue investing.  

 

59. The Competition Bureau acknowledged the conceptual soundness of the Commission’s 

costing approach, including for preserving Incumbent investment incentives, when it stated in its 

Broadband Market Study Report: 

 

One way to maintain the investments is for facilities-based competitors to be compensated 
so that their stream of expected profits is sufficient to ensure that investments continue to 
happen. The CRTC rightly recognizes the need for such an incentive and, when setting the 
rates that wholesale-based competitors must pay to facilities-based competitors, includes 
rate components that are designed to maintain investment incentives.33 

 

60. CNOC notes that, except for one spurious argument raised by the Cable Carriers and 

discussed further below, none of the Petitioners challenged the principles underlying Phase II 

Costing methodology.  The claims of the Petitioners are that the Commission applied it incorrectly 

in the present instance, a claim which is already being examined by the Commission in the 

 
32  Order, supra note 1, at paras 284, 286 and 313. 
33  Broadband Market Study Report, supra note 20, at p. 48.  
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proceedings initiated by the Petitioners’ applications to the Commission to review and vary the 

Order. CNOC fundamentally disagrees with these claims. 

 
61. CNOC urges the Governor in Council not to be persuaded by the claims of the Petitioners 

that the Commission wrongly applied Phase II Costing in the Order.  As the Competition Bureau 

notes in its Broadband Market Study Report:  

 
Regulatory costing is a complicated and time-consuming exercise that requires a wide 
range of expertise and confidential business information […]34 

 

62. The Commission has this expertise. The Commission has been applying Phase II Costing  

for over 40 years, and, in the case of the Order, only issued its costing decision after an exhaustive 

three-year investigation into the true costs of the Petitioners and what would be an appropriate 

mark-up to continue to incentivize them to invest.  

 

63. CNOC urges the Governor in Council to defer to the Commission and advance evidence-

based policy making by upholding the Order in its entirety.  

2.2 The wholesale services at issue  

64. The Order only addressed a wholesale HSA service, known as “aggregated”.  As the 
Commission describes in the Order: 

 
The Commission regulates the wholesale high-speed access (HSA) services provided by 
incumbent local exchange carriers (ILECs) and cable carriers (collectively, the wholesale 
HSA service providers). Competitors (i.e. the customers that purchase wholesale HSA 
services) can use these services to provide their own retail Internet services and other 
services to their end-users. 
 
There are two types of wholesale HSA service: aggregated and disaggregated. With the 
aggregated service, the competitor connects its network at a small number of points of 
interconnection (POIs) to reach all end-users connected to the wholesale HSA service 
provider’s network. The wholesale HSA service provider’s network transports traffic for 
the competitor between a POI and all head-ends or central offices (COs) it serves. The 
competitor provides or leases transport facilities from its network to the POI. With the 
disaggregated service, the competitor connects its network to one POI per head-end or CO. 
The ILEC or cable carrier does not provide transport – instead, the competitor provides or 

 
34  Id., at p. 48.  
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leases transport to each head-end or CO serving end-users that it wishes to serve.35 
[Footnotes omitted] 

 
65. The reason this distinction is important is that, at the present time, aggregated wholesale 

HSA services only allow competitors to access the legacy services of the Incumbents.  Aggregated 

wholesale HSA service cannot be used to access the advanced fibre-to-the-premises (“FTTP”) 

networks of the Incumbents.  Due to problems with the pricing and other terms of service of 

disaggregated HSA services, wholesale demand for these services, which constitute the only 

means of wholesale access to Incumbent FTTP facilities remains negligible while the Commission 

finalizes the wholesale regime, including the wholesale rates, for these facilities36. 

 

66. The Governor in Council should therefore view with suspicion claims by the Petitioners 

that the Order somehow poses a catastrophic threat to them, particularly as they continue to enjoy 

an unfettered monopoly over their FTTP networks.  

2.3 The regulatory proceedings leading to the Order 

67. In accordance with subsection 27(1) of the Telecommunications Act37 (“Act”), the 

Commission must ensure that rates for regulated services, including wholesale HSA services, are 

“just and reasonable”. Furthermore, subsection 27(5) of the Act empowers the Commission with 

broad discretion to determine just and reasonable rates by adopting “…any method or technique 

that it considers appropriate, whether based on a carrier’s return on its rate base or otherwise.”38 

Subsection 37(1) of the Act goes on to authorize the Commission to “require a Canadian carrier … 

to adopt any method of identifying the costs of providing telecommunications services…” 

 
68. Consistent with the broad statutory discretion conferred by subsections 27(5) and 37(1) of 

the Act, the Commission applies the Phase II costing methodology to establish just and reasonable 

 
35  Order, supra note 1, at paras 1-2.  
36  CNOC Part 1 Application dated 13 November 2018 to Review and Vary Review of Wholesale Wireline Services 

and Associated Policies, Telecom Regulatory Policy CRTC 2015-326 and Follow-up to Telecom Regulatory 
Policy CRTC 2015-326 – Implementation of a Disaggregated Wholesale High-Speed Access Services, Including 
Over Fibre-to-the-Premises Access Facilities, Telecom Decision CRTC 2016-379 (CRTC File No. 8662-C182-
201809534) (the “2018 CNOC Part 1 Application”).  

37  Subsection 27(1) of the Telecommunications Act, S.C. 1993, c. 38 [ “Telecommunications Act”]. 
38  Subsection 27(5) of the Telecommunications Act. 
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rates for wholesale HSA services. Phase II costing relies on established principles, methodologies 

and assumptions that were developed four decades ago.39  

69. Phase II costing allows the Incumbents to recover costs causal to the service and obtain a 

contribution towards its fixed and common costs. The result of Phase II costing is rates for 

regulated services that are compensatory and thus, by definition, maintain the Incumbents’ 

incentive to invest in telecommunications facilities.  

70. In the years leading up to 2015, CNOC expressed significant concern that the rates for 

wholesale HSA services were severely inflated and thus, no longer just and reasonable in 

accordance with subsection 27(1) of the Act. CNOC and other competitors submitted that several 

Phase II costing parameters that were applied in the setting of rates for wholesale HSA services at 

the time were no longer appropriate.40 In response, the Commission initiated a proceeding to 

review the costing inputs and application process for wholesale HSA services.41 This proceeding 

triggered a series of successive Commission decisions from 2016 to 2019.  

71. The regulatory history of these Commission proceedings leading up to the Order is set out 

below, in chronological order. This history underscores a clear and consistent pattern whereby the 

Petitioners have not adhered to the Commission’s established and accepted costing principles and 

methodologies.  

72. As then Chair and CEO of the Commission commented, the conduct of the Petitioners 

during this period was “very disturbing”.42 The Petitioners repeatedly attempted to circumvent 

accepted costing principles and methodologies with a view to leading the Commission to approve 

severely inflated rates for wholesale HSA services. The Commission correctly identified such 

 
39  Tariff notice applications concerning aggregated wholesale high-speed access services – Revised interim rates, 

Telecom Order CRTC 2016-396, 6 October 2016, at para 16.  
40  Review of costing inputs and application process for wholesale high-speed access services, Telecom Notice of 

Consultation CRTC 2015-225, 28 May 2015, (“TNC 2015-225”), at para 9. Prior to the launch of the proceeding 
initiated by TNC 2015-225, the Commission had received a Part 1 application from CNOC, dated 30 April 2015, 
in which CNOC raised concern that usage-sensitive rates associated with certain wholesale HSA services were no 
longer just and reasonable. CNOC requested that the Commission make interim various wholesale HSA service 
rates that received final approval, pending a review by the Commission of the appropriateness of the existing 
approved rates. See Review of costing inputs and the application process for wholesale high-speed access services, 
Telecom Decision CRTC 2016-117, 31 March 2016, at para 7 [“TD 2016-117”]. 

41  TNC 2015-225, supra note 40. 
42  Commission News Release “CRTC finds proposed wholesale high-speed access rates unreasonable”, 6 October 

2016 available at https://www.canada.ca/en/radio-television-telecommunications/news/2016/10/crtc-finds-
proposed-wholesale-high-speed-access-rates-unreasonable.html [“Commission News Release October 6, 2016”]. 

https://www.canada.ca/en/radio-television-telecommunications/news/2016/10/crtc-finds-proposed-wholesale-high-speed-access-rates-unreasonable.html
https://www.canada.ca/en/radio-television-telecommunications/news/2016/10/crtc-finds-proposed-wholesale-high-speed-access-rates-unreasonable.html
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proposals as inappropriate and instead applied a careful and principled approach to rate setting, 

resulting in the just and final rates for wholesale HSA services that were approved in the Order. 

Telecom Notice of Consultation CRTC 2015-225 

73. On May 28, 2015 the Commission issued Telecom Notice of Consultation CRTC 2015-

22543 (“TNC 2015-225”). This notice of consultation initiated a proceeding to review costing 

inputs for wholesale HSA services.44 TNC 2015-225 acknowledged the concerns of service-based 

competitors that applicable cost parameters for wholesale HSA services were no longer 

appropriate.45 The Commission invited interested parties to comment on six issues relating to the 

Commission’s costing approach for wholesale HSA services.46  

74. The proceeding attracted intense participation from the telecommunications industry, 

including the filing of detailed interventions and reply comments from the Petitioners. 

Telecom Decision CRTC 2016-117  

75. The Commission proceeding initiated by TNC 2015-225 culminated in the release of 

Telecom Decision CRTC 2016-11747 (“TD 2016-117”) on March 31, 2016. This decision 

established a new simplified cost-based approach that allowed wholesale HSA providers to 

introduce new service speeds within set speed-bands without filing an associated cost study for 

each speed within a band.48 The decision also revised specific costing parameters.49 The 

Commission then directed all wholesale HSA service providers to file tariff applications reflecting 

the new costing parameters approved in TD 2016-117.50 

76. Most notably, the Commission confirmed that because changes were necessary to certain 

costing assumptions, then current wholesale HSA service rates were not likely just and 

reasonable.51 On this basis, the Commission made all wholesale HSA service rates interim as of 

 
43  TNC 2015-225, supra note 40. 
44  Id. at para 12. 
45  Id., at paras 9-10. 
46  Id., at paras 13-20. 
47  TD 2016-117, supra note 40, at paras 19-26. 
48  Id., at paras 19-26. 
49  Id., at paras 25-86. 
50  Id., at para 105. 
51  Ibid. 
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March 31, 2016.52 Importantly, the Commission also stated that it would assess the extent to which, 

if at all, retroactivity will apply when new cost studies are submitted in support of revised 

wholesale HSA service rates.53  

Telecom Order CRTC 2016-396 

77. Forty-five days after the release of TD 2016-117, Bell54, TELUS and the Cable Carriers, 

with the exception of Eastlink, (the Cable Carriers minus Eastlink hereinafter called “Four Cable 

Carriers”), filed tariff applications.55 After reviewing these tariff applications, the Commission 

issued Telecom Order CRTC 2016-39656 on October 6, 2016. In this order, the Commission 

determined that most of the wholesale HSA providers failed to comply with relevant Commission 

determinations and/or with Phase II costing principles.57 Since Eastlink’s cost studies were filed 

later,58 they were subject to a separate order of the Commission, which is described below. 

78. In addition, the Commission determined that Bell, the Cable Carriers and TELUS did not 

justify their departures from the Commission’s accepted costing principles and methodologies.59 

The Commission also identified several other costing issues in TO 2016-396.60  

79. The Commission ultimately concluded that the tariff filings of Bell, the Cable Carriers and 

TELUS were, on a prima facie basis, not based on reasonable costs.61 In order to ensure that 

interim rates were based on proper costing principles and reasonable costs, the Commission made 

a number of adjustments to proposed wholesale HSA costs.62 Based on those costs, the 

Commission approved new interim rates for wholesale HSA services that were lower than previous 

rates by as much as 85.6%.63  

 
52  Ibid. 
53  Id., at para 105. 
54  More specifically, the Bell Companies, which include Bell Canada and Bell MTS.  
55  TD 2016-117, supra note 40, at para 106. 
56  TO 2016-396, supra note 31, at para 10. 
57  Ibid. 
58  On September 9, 2016. 
59  TO 2016-396, supra note 31, at para 17. 
60  Ibid. 
61  Id., at para 19. 
62  Id., at para 23. 
63  Id., at para 24. 
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80. Finally, the Commission once again addressed the matter of retroactivity. The Commission 

stated that it would assess the extent to which, if at all, retroactivity would apply when wholesale 

HSA services are set on a final basis.64  

81. Following the release of TO 2016-396, then Chair and CEO of the CRTC commented: 

“The fact that these large companies did not respect accepted costing principles and methodologies 

is very disturbing. What’s even more concerning is the fact that Canadians’ access to a choice of 

broadband Internet services would have been at stake had we not revised these rates.”65 

Telecom Order CRTC 2016-448 

82. On November 10, 2016, the Commission issued Telecom Order CRTC 2016-44866 (“TO 

2016-448”), which adjusted Eastlink’s interim rates for wholesale HSA services.  

83. Much like in TO 2016-396, the Commission found that Eastlink had not adhered to 

established Phase II costing principles and methodologies.67 The Commission then determined 

that it was necessary to revise Eastlink’s interim wholesale HSA service rates to reflect more 

accurately accepted costing principles.68 The Commission did so consistent with the approach that 

it applied in TO 2016-396 with respect to Bell, TELUS and the Four Cable Carriers and approved 

revised interim rates for Eastlink.69  

84. Finally, the Commission once again stated that it would assess the extent to which, if at all, 

retroactivity would apply when wholesale HSA services are set on a final basis.70 

  

 
64  Id., at para 28. 
65  Commission News Release October 6, 2016, supra note 42. 
66  Bragg Communications Incorporated, operating as Eastlink – Revised interim rates for aggregated wholesale 

high-speed access service, Telecom Order CRTC 2016-448, 10 November 2016 [“TO 2016-448”]. 
67  Id., at para 12.  
68  Id., at para 14. 
69  Ibid. 
70  Id., at para 18. 
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Telecom Decision CRTC 2017-167 

85. Unhappy with the outcome of TO 2016-448, Eastlink filed with the Commission an 

application to review and vary that order.71 Eastlink claimed that there was significant doubt as to 

the correctness of TO 2016-448 on the basis that the Commission made errors of fact and law.72  

86. The Commission rendered its decision regarding Eastlink’s application by way of Telecom 

Decision CRTC 2017-16773 (“TD 2017-167”). The Commission determined that Eastlink had 

failed to demonstrate that there was substantial doubt as to the correctness of TO 2016-448 and 

dismissed Eastlink’s application.74  

The Order (Telecom Order CRTC 2019-288) 

87. As a result of TO 2016-396 and TD 2016-448, Bell, the Cable Carriers and TELUS filed 

revised cost studies for wholesale HSA services.75 The CRTC issued an extensive process to build 

a factual record surrounding the revised cost studies. This process included multiple Commission 

issued requests for information to the Petitioners and other providers of wholesale HSA services. 

Parties were also given the opportunity to file final comments and replies. 

88. Notably, interested parties, including the Petitioners, also filed submissions regarding the 

extent to which, if at all, retroactivity should apply when the CRTC would approve wholesale HSA 

rates on a final basis.76  

89. On August 15, 2019, the Commission issued the Order, setting out final rates for wholesale 

HSA services and related determinations. The Order is a voluminous and comprehensive ruling 

that references the factual record of the proceeding and provides detailed descriptions of the 

rationale underlying the Commission’s determinations. In addition, Appendix 2 to the Order sets 

out a clear summary of: (1) every costing proposal of each of the individual Petitioners; (2) a 

 
71  Bragg Communications Incorporated, operating as Eastlink – Application to review and vary or stay Telecom 

Order 2016-448 regarding wholesale high-speed access service interim rates, Telecom Decision CRTC 2017-
167, 25 May 2017, at para 5 [“TD 2017-167”]. 

72  Id., at para 7. 
73  TD 2017-167, supra note 71. 
74  Id., at para 41. 
75  Order, supra note 1, at para 6.  
76  Id., at paras 314-326. 
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description of the Commission’s adjustment to those costing proposals; and (3) an explanation of 

the Commission’s rationale for doing so.77  

90. The Order describes adjustments to Bell’s costs that are necessary due to: (1) use of an 

alternate costing approach that overestimates costs;78 (2) reporting of unreasonable costs compared 

to those of other ILECs;79 (3) unreasonable allocation of costs to a narrow set of services without 

correct use of attribution factors;80 (4) incorrect and unsubstantiated inclusion of productivity 

improvement costs;81 (5) Failure to provide evidence in support of forecasts projecting a need for 

additional facilities;82 (6) Failure to provide evidence to justify a departure from the Commission’s 

previous cost determinations;83 and more.84 

91. The Order describes adjustments to Cable Carrier costs that are necessary due to Cable 

Carriers’: (1) failure to adhere to previous Commission determinations relating to costs;85 (2) 

reporting of costs that were not substantiated by evidence;86 (3) misclassification of cost 

elements;87 (4) miscalculation of certain cost elements by ignoring applicable factors;88 (5) use of 

inappropriately low cost factors;89 (5) failure to provide company-specific data supporting 

proposed deviations from costing principles and methodologies;90 (7) errors in calculations;91 and 

more.92  

92. Finally, the Order describes adjustments to TELUS’ costs that are necessary due to 

TELUS’: (1) failure to use company specific evidence that can provide a reliable forecast;93 (2) 

use of financial parameters that were not approved by the Commission;94 (3) inappropriate timing 

 
77  Id., Appendix 2. 
78  Id., at paras 206-212. 
79  Id., at paras 187-188. 
80  Id., at paras 224-233. 
81  Id., at paras 238. 
82  Id., at paras 250-252. 
83  Id., at paras 256-257. 
84  Id., at paras 266-270 and Appendix 2. 
85  Id., at paras 64-67. 
86  Id., at paras 167-169. 
87  Id., at paras 156-161.  
88  Id., at paras 129-135. 
89  Id., at paras 156-161 and Appendix 2.  
90  Id., at paras 20-24. 
91  Id., Appendix 2. 
92  Id., Appendix 2. 
93  Id., at para 22 and Appendix 2. 
94  Id., at para 272 and Appendix 2.  
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approach for calculation of present worth for all capital costs;95 (4) inappropriate use of a 100% 

attribution factor despite the fact that other services benefit from the access;96 and (5) proposed  

supplementary mark-up of 10% despite the fact that there was no longer a greater investment risk 

associated with the construction of FTTN facilities.97  

93. The Commission’s adjustments ensure that the wholesale HSA service costs of the 

Petitioners are accurately identified in accordance with established costing principles and 

methodologies. These adjustments resulted in rate reductions to the Petitioners’ wholesale HSA 

rates of between 15% and 43% for the CBB rate component between 3% and 82% for the access 

rate component.98  

94. As it had signaled in prior rulings, the Commission also issued determinations on the matter 

of retroactivity. The Commission found that to the extent that the interim rates for wholesale HSA 

services were based on inappropriate costs and assumptions, those rates are not just and 

reasonable.99 Consequently, the Commission ruled that retroactive application of the final rates is 

necessary to ensure that wholesale HSA service providers apply just and reasonable rates.100 

However, the Commission determined that it would not be appropriate to apply retroactivity to a 

date that is earlier than the period that is captured in the cost filings that informed the proceeding 

leading to the Order.101 On this basis, the Commission determined that the final rates should apply 

retroactively to January 31, 2017 in the case of Shaw and March 31, 2016 in the case of the other 

Cable Carriers, Bell and TELUS.102 

  

 
95  Id., Appendix 2. 
96  Id., at paras 223-233 and Appendix 2. 
97  Id., at paras 306-313 and Appendix 2.  
98  Id., Appendix 1. 
99  Id., at para 329. 
100  Id., at para 330. 
101  Ibid. 
102  Id., at paras 331-332. 
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Telecom Order CRTC 2019-288-1  

95. On August 22, 2019 the Commission issued Telecom Order CRTC 2019-288-1103 to make 

two minor corrections to the Order.104  For the purposes of this submission, when CNOC refers to 

the Order, this also includes TO 2019-288-1.  

2.4 The Petitions and requested relief 

96. In response to the Order, Bell, TELUS, and the Cable Carriers filed Petitions with the 

Governor in Council on November 13, 2019.  While there are three separate Petitions, each one is 

nearly identical in its arguments and the relief requested is broadly the same, namely a referral of 

the Order back to the Commission for reconsideration and the removal of any requirement for 

refunds to service-based competitors.   

97. Bell requests that the Governor in Council: 

a) vary Telecom Order CRTC 2019-288 such that the interim wholesale HSA 
service rates for Bell Canada, Bell MTS, Cogeco, Eastlink, Rogers, SaskTel, Shaw, 
Telus, and Videotron set out in Telecom Decision CRTC 2016-117, as revised in 
Telecom Order CRTC 2016-396 and Telecom Order CRTC 2016-448, are 
established as the final wholesale HSA service rates as of the date of Order 2019-
288; 
 
b) vary Telecom Order CRTC 2019-288 such that the wholesale HSA service rates 
established in Telecom Order CRTC 2019-288 are not applied retroactively; and 
 
c) direct the Commission to conduct a review of the wholesale wireline framework 
before a review of its approach to wholesale rate-setting.105 

98. TELUS request that the Governor in Council grant the following relief: 

1. An Order pursuant to section 12 of the Telecommunications Act referring the Decision 
back to the Commission for reconsideration and setting out the following details, which are 
material to the reconsideration:  
 

i. the Commission shall conduct its review of the wholesale high-speed access 
regulatory framework (the “Framework”) that it was already planning for 2020 
before initiating any future review of wholesale wireline rates or issuing any 

 
103  Follow-up to Telecom Orders 2016-396 and 2016-448 – Final rates for aggregated wholesale high-speed access 

services, Telecom Order CRTC 2019-288-1, 22 August 2019 [“TO 2019-288-1”].  
104  Namely, the CRTC specified a final wholesale HSA service rate that had been omitted from the original Order and 

also added Rogers Communications Canada Inc. to the list of parties that were subject to retroactive rate 
adjustments as of March 31, 2016.  

105 Bell Petition, supra note 2, at para 122.  
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decisions on wholesale wireline rate proceedings presently before the Commission; 
and  
 
ii. the Commission’s approach to its review of the Framework proceedings and 
decisions that emerge from the Framework shall be informed by the need to:  
 

a. ensure that facilities-based carriers in Canada have sufficient incentives 
to invest in the deployment of advanced telecommunications technologies 
that are fully competitive with the most advanced technologies used in other 
countries;  
 
b. recognize the importance of facilities-based competition to progressive 
environmental policy, healthcare, agricultural policy, and the future 
economic and social development of rural and remote communities 
throughout Canada;  
 
c. avoid the destabilizing effects of retroactive ratemaking; and  
 
d. achieve the policy objectives set out in section 7 of the 
Telecommunications Act in a manner consistent with the Order Issuing a 
Direction to the CRTC on Implementing the Canadian Telecommunications 
Policy Objectives, SOR/2006-355 and the Order Issuing a Direction to the 
CRTC on Implementing the Canadian Telecommunications Policy 
Objectives to Promote Competition, Affordability, Consumer Interests and 
Innovation, SOR/2019-227.  
 

2. An Order pursuant to section 12 of the Telecommunications Act varying the Decision 
and establishing as final rates the rates for aggregated wholesale high speed Internet access 
in place immediately prior to the release of Telecom Decision CRTC 2016-117, Review of 
costing inputs and the application process for wholesale high-speed access services on 
March 31, 2016, which, for clarity, shall have no retroactive effect.106  

 
99.  The Cable Carriers request the following relief:  

The Cable Carriers therefore respectfully request that the Governor in Council issue an 
Order pursuant to Section 12 of the Telecommunications Act referring the CRTC Order of 
August 15, 2019 back to the CRTC for reconsideration, taking the following matters into 
account: 
 

(a) the final rates for wholesale high-speed access services (aggregated and 
disaggregated) should be established in conjunction with the CRTC’s pending 
broader review of the wholesale high-speed access regulatory framework, and not 
before that review is completed; and 
 

 
106  TELUS Petition, supra note 3, at para 65. 
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(b) the final rates should take into account the Canadian telecommunications policy 
objectives set out in section 7 of the Telecommunications Act, and particularly 
paragraphs 7 (a), (b) and (f), and the following matters that are relevant to achieving 
those objectives: 
 

(i) all Canadians, including those in rural and remote areas, should have 
access to existing and next generation broadband technologies to enable 
them to participate fully in the digital economy and society; 
 
(ii) the wholesale high-speed access regulatory regime should encourage 
innovation and ongoing investment in developing and deploying world 
leading broadband technologies that provide the foundation for Canada’s 
digital development, innovation, economic growth and international 
competitiveness; 
 
(iii) the regime should promote affordability for consumers in a balanced, 
symmetrical and sustainable manner that also provides all Canadians with 
reliable, high quality services and access to continually evolving 
technology, by allowing facilities-based competitors to: 
 

(A) recover the actual costs associated with their actual wireline 
networks, rather than hypothetical costs associated with notional 
networks that would not be capable of providing high-speed access 
services to the same number of consumers and / or of the same 
quality; and 
 
(B) realize a reasonable return on their investments; 
 

(iv) Canadian companies should be able to finance and deploy advanced 
wireline technologies that are fully competitive with the most advanced 
technologies used in other countries. 
 

The Cable Carriers also respectfully request that, to the extent necessary, the Governor in 
Council issue an Order pursuant to Section 12 of the Telecommunications Act varying the 
CRTC Order to stay or suspend its coming into force until: 
 

(a) the final disposition of this Petition; 
 
(b) completion by the CRTC of the framework review referred to above; and 
 
(c) the issuance by the CRTC of any new or revised final wholesale rates for 
aggregated high-speed access services. 
 

The Cable Carriers also respectfully request that the Governor in Council issue an Order 
pursuant to Section 12 of the Telecommunications Act varying the CRTC Order to state 
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that final wholesale rates established by the CRTC as a result of its reconsideration of the 
Order shall not apply retroactively, and instead shall only have prospective effect. 
 
Finally, the Cable Carriers respectfully request that the Governor in Council issue an Order 
pursuant to Section 12 of the Telecommunications Act varying the CRTC Order such that 
during the pendency of the stay or suspension referred to in paragraph 137 above, the 
following wholesale rates for aggregated high-speed access services shall apply: 
 

in the case of Cogeco, Rogers, Shaw and Videotron, the Interim Rates established 
in Telecom Order CRTC 2016-396; and 
 
in the case of Eastlink, the proposed rates filed by Eastlink with the CRTC in Tariff 
Notice 37A dated March 6, 2017.107 
 

100. All these requests for relief are founded upon claims that the Order sets wholesale rates for 

aggregated wholesale HSA too low and that the refunds it requires wholesale service providers to 

make to service-based competitors are too large.   

 
101. As CNOC will demonstrate below, these claims are without merit and the Governor in 

Council should therefore decline to issue the relief requested in the Petitions.  

3.0 THE PETITIONS ARE MOOT 

102. It is important that the Governor in Council understand that the Petitions are moot as the 

Petitioners have also chosen to pursue simultaneous appeals of the Order before the Federal Court 

of Appeal and the Commission itself.   

103. Notably, the Federal Court of Appeal has issued a stay of the implementation of the Order 

until such time as it disposes of the Petitioners’ appeal to that forum.108  This is important context 

for the Governor in Council to consider when reviewing the claims of Videotron, for example, that 

it was compelled to withdraw one of its high-speed Internet retail services as a result of the Order, 

an unsubstantiated claim that CNOC examines in greater detail below.  

104. The Petitioners have also filed review and vary applications with the Commission alleging 

that the Commission made certain costing errors and seeking corrections to those errors, which 

 
107  Cable Carrier Petition, supra note 4, at para 136. 
108  FCA Stay Order, supra note 10. 
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would have the effect of materially increasing the wholesale rates established in the Order.109  In 

addition, as part of these review and vary applications, the Petitioners are all arguing that 

retroactive rate-setting was incorrectly applied by the Commission.110  The Commission is now in 

the process of considering these review and vary applications and the evidence of costing errors 

put forward by the Petitioners.  CNOC notes that it disagrees that any costing errors were made by 

the Commission and will be making that case before the Commission in response to the review 

and vary applications.   

105. The existence of these review and vary applications makes all the Petitions moot and a 

waste of scarce governmental resources.  There is no point in the Governor in Council referring 

the Order back for reconsideration since: (a) the stay granted by the Federal Court of Appeal means 

that the Order is not even in force; and (b) the Order is already being reconsidered by the 

Commission as a result of the review and vary applications.  

106. Overall, the fact that the Petitioners chose to simultaneously pursue appeals of the Order 

before the Federal Court of Appeal, the Commission, and the Governor in Council is pointless and 

inappropriate, as it results in unnecessary delay and is nothing more than an anti-competitive tactic 

designed to tie up the scarce regulatory resources of service-based competitors and the Governor 

in Council.  CNOC urges the Governor in Council to send a strong message that it disapproves of 

the forum-shopping of the Petitioners by swiftly rejecting the Petitions in their entirety.  

4.0 THERE IS NO DEBATE OVER THE BENEFITS OF BROADBAND INTERNET  

107. The Petitions spend an inordinate amount of time highlighting the benefits of broadband 

Internet to Canada, as if the Petitioners expected a party to seriously argue against the importance 

of access to affordable and high-quality broadband Internet.     

 

108. For example, TELUS went as far as to commission an expert report in order to demonstrate 

that information and communications technologies (“ICT”) can have significant benefits for rural 

communities, agriculture, healthcare, and the environment.111   

 
109  Bell R & V Application, supra note 7 at Part 5.0 and Appendix 1; Cable Carrier R & V Application, supra note 9, 

at paras 47-65; and TELUS R &V Application, supra note 8, at Parts 3.0, 4.0, 5.0 and 7.0. 
110  See for example, Bell R & V Application, supra note 7, at para 22; Cable Carrier R &V Application, supra note 9 

at para 10; TELUS R &V Application, supra note 8, at Part 6.0. 
111 TELUS Petition, supra note 3, Appendix B.   
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109. Similarly, Bell’s Petition also emphasized the importance of broadband Internet access to 

Canada’s objective of transitioning to a green economy and lower its carbon emissions.112 

 

110. The Cable Carriers stated the obvious fact that “[v]irtually every sector of the Canadian 

economy relies on access to reliable, high-speed internet services.”113 

 

111. Of course, CNOC agrees with the Petitioners that access to high quality broadband Internet 

is vital to Canada’s future and all the government’s policy objectives, including strengthening the 

economy and meeting Canada’s environmental commitments.   As telecommunications service 

providers themselves, service-based providers have no doubts about the transformative power of 

high-quality Internet access for Canadians.    

 
112. In addition, and as explained further below, CNOC agrees with the Petitioners that it is 

important that wholesale rates be set at a level whereby the Petitioners are still incentivized to 

invest in telecommunications infrastructure. The Phase II costing methodology adopted by the 

Commission to set rates for aggregated wholesale HSA services accomplishes this objective.  

 

113. While CNOC has chosen not to spend as much space as the Petitioners do in the Petitions 

extolling the benefits of broadband Internet access for the simple reason that this conclusion should 

not be controversial in 2020, the Governor in Council should not think for a moment that service-

based competitors are any less fervent supporters of the idea that all Canadians must have access 

to affordable, high-quality broadband Internet access if Canada is to achieve its full potential in 

the twenty-first century. However, the best way of ensuring that this outcome materializes 

(including benefitting the sectors and activities identified by the Petitioners) is to ensure that there 

is a vibrant competitive environment for retail Internet access services, and that can only occur if 

the rates for upstream wholesale services provided by the Petitioners are just and reasonable rates. 

The levels at which the Commission set those rates ensure this to be the case. If the Petitioners got 

their way, those rates would be inflated, competition in downstream retail telecommunications 

 
112 Bell Petition, supra note 2, at paras 84-85.   
113 Cable Carrier Petition, supra note 4, at para 111.   
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services would be stifled and the very benefits of broadband access that the Petitioners espouse 

would be suppressed. 

5.0 THE RATES ESTABLISHED IN THE ORDER WILL NOT HURT INVESTMENT  

114. The central premise of all of the Petitions is that the Order set wholesale rates too low, 

which will result in the Petitioners dramatically scaling back their investments in 

telecommunications infrastructure, particularly in rural and remote areas, which, in turn, will 

prevent the benefits of access to affordable, high-quality, broadband Internet from being realized.  

 

115. As CNOC explains below, the Governor in Council should reject claims that the Order will 

result in any negative impacts on investment by the Petitioners.  This is a tired argument that the 

Petitioners make each time they are faced with greater levels of competition.  It has never 

materialized and each of the Petitioners remains amongst Canada’s largest and most successful 

corporations.114  

5.1 Investment must not be financed through unjust enrichment  

116. The most prominent policy-based argument of the Petitioners is the hyperbolic claim that 

the Order will significantly reduce infrastructure investments.115 When making these claims, the 

Petitioners attempt to appeal to public sensibilities surrounding important policy priorities 

including: bridging the digital divide, achieving universal broadband service and deploying next-

generation 5G networks.116 Such initiatives and end-goals are undoubtedly critical policy 

priorities. However, pursuit of these policy goals should not blindly trump all other considerations 

that must be carefully weighed by the Commission in the performance of its duties. It should not 

be lost on the Petitioners that the very purpose of mandated wholesale HSA services is to support 

retail competition for telecommunications services.117 

 
114 For example, BCE Inc. reported an adjusted EBITDA of approximately $2.5 billion in its latest quarterly report.  

BCE Inc., Q4 2019 Press Release, https://www.bce.ca/investors/financial-reporting/2019-Q4/2019-q4-press-
release.pdf [“BCE 2019 Q4 Press Release”]. 

115  See for example, Bell Petition, supra note 2, Part 4.0; Cable Carrier Petition, supra note 4 at pp 35-42. and Report 
of Brattle Group appended to Cable Carrier Petition, “Analysis of the CRTC’s Final Rates for Aggregated 
Wholesale High-Speed Access Services: Impact on Broadband Network Investment and Innovation” dated 12 
November 2019, (“Brattle Group”); TELUS Petition, supra note 3, at Part 4.0. 

116  See for example, Bell Petition, supra note 2, at Sections 4.2, 4.3 and 4.6.  
117  See Review of wholesale wireline services and associated policies, Telecom Regulatory CRTC 2015-326, 22 July 

2015 [“TRP 2015-326”] at preamble. 

https://www.bce.ca/investors/financial-reporting/2019-Q4/2019-q4-press-release.pdf
https://www.bce.ca/investors/financial-reporting/2019-Q4/2019-q4-press-release.pdf
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117. Adherence to subsection 27(1) of the Act via a Phase II costing approach ensures that 

regulated rates: (1) are not too low or too high; and (2) provide adequate investment incentives to 

the providers of those services. This strikes the appropriate balance that was described in the 

Competition Bureau Broadband Market Study Report, which emphasized “the importance of 

setting wholesale access rates at the correct level to ensure that investment incentives are 

maintained, while at the same time ensuring sufficient scope for wholesale-based competitors to 

continue to offer competitive discipline in the marketplace.”118 

 

118. Even the Petitioners seem to acknowledge that the Commission’s chosen approach for rate 

setting is fully capable of leading to rates that ensure adequate investment incentives. For example, 

in its review and vary application currently before the Commission TELUS explains that “[i]f 

properly implemented, Phase II costing should lead to compensatory rates for facilities providers 

and maintain their incentive to continue to invest in their facilities.”119  

 

119. Phase II costing is thus readily capable of setting rates that preserve appropriate investment 

incentives – and that is unquestionably what came to bear in the Order, as reflected in the rates 

listed in Appendix 1 thereunder and in the cogent and evidence-backed rationale that the 

Commission provided in defense of its findings.  It therefore follows that the rates established by 

the Order are fully compensatory and ensure appropriate incentives to invest in 

telecommunications facilities. 

 

120. As the Commission correctly determined, the Interim Rates, which remain in force due to 

the interlocutory injunction of the Federal Court of Appeal, are significantly above just and 

reasonable levels. Consequently, the Petitioners have been and will continue to be unjustly 

enriched so long as those rates remain in force.  

 

121. Importantly, it should not be assumed that the Petitioners allocate the totality of this unjust 

enrichment to infrastructure investment. Like any other corporate entity, the Petitioners each make 

 
118  Broadband Market Study Report, supra note 20, at p.8. 
119  TELUS R & V Application, supra note 8, at para 2.  
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their own financial decisions regarding dividends, repayment of debt, operational and 

administrative expenditures, various other categories of expenditures – and investment. Thus, not 

only do artificially inflated regulated rates cause significant harm to competition (and by extension, 

consumers), they are also a highly inefficient means for achieving additional infrastructure 

investment. 

 

122. Even if the Order were ultimately to lead the Petitioners to reduce investments on some 

level the inherent flaw in the Petitioners’ position is obvious: they seek to perpetuate a level of 

investment that is funded by unjust enrichment.  

 

123. Petitioners are not entitled to amounts that were (and continue to be) paid to them in excess 

of just and reasonable levels, which has amounted to a multi-year interest-free loan by service-

based competitors to the Petitioners. To the extent that Interim Rates allow Petitioners to invest 

more, which is speculative, that increase in investment is directly subsidized by service-based 

competitors for the sole commercial benefit of the Petitioners. Not surprisingly, the Petitioners 

wish for this arrangement to continue. However, even if this arrangement might have the potential 

to lead to more raw investment in telecommunications infrastructure, the corresponding benefits 

to the Canadian public are greatly overshadowed by the economic distortions and significant harm 

to competition caused by wholesale HSA rates that are not just and reasonable.  

 

124. Implementing the Order as soon as possible is the only outcome in this proceeding that 

truly benefits Canadians, since it establishes just and reasonable cost-based rates that allow 

service-based competitors to compete effectively while also ensuring that the Petitioners generate 

a fair return on capital that can then be allocated to efficient investments. 

   

125. For all these reasons, the Petitioners cannot credibly claim to be prejudiced by a reduction 

to investment levels that is financed by the unjust enrichment that the Order requires them to forgo. 

The interest of Canadians is furthered by timely implementation of the Order. Consequently, there 

is no merit to the Petitioners’ criticisms of the Order as it relates to investment considerations.  
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5.2 The Brattle Report suffers from fatal flaws  

 
126. The Brattle Report filed by the Cable Carriers is the most determined attempt by any of the 

Petitioners to support the notion that the Order will reduce investments. However, as highlighted 

throughout the Chen Report, the Brattle Report suffers from fatal flaws. 

 
127. The Brattle Report purports to assess the impact of the wholesale HSA access rates 

approved in the Order relative to the interim rates established by TO 2016-396 and TO 2016-448 

on the operating margins of the Cable Carriers for the five-year period between 2020 and 2024.120 

The Brattle Report presents three scenarios featuring different levels of: (1) service-based 

competitor market share growth relative to Cable Carriers; and (2) annual growth in Cable Carrier 

average revenue per user (“ARPU”).121 Scenarios A and B attempt to factor, respectively, 

“moderate” and “higher” service-based competitor growth scenarios.122 Scenario C purportedly 

measures an alternative to Scenario B that contemplates additional downward pressure on Cable 

Carrier ARPU resulting from service-based competitor growth.123 

128. The Brattle Report concluded that, in all scenarios, the Cable Carriers would experience 

material reductions in their ability to make capital expenditures (“CAPEX”) and thus, network 

investment.124 Specifically, the Brattle Report calculated an impact varying from a net present 

value $2.6B reduction in operating margins representing 38% of planned Cable Carrier CAPEX 

over the five-year period under the most conservative scenario, to a reduction of approximately 

$3.7B in operating margins representing 54% of planned CAPEX over that period.125 The Brattle 

Report also asserts that these estimates understate the impact of the Order for several of reasons.126  

129. As identified in the Chen Report, the cash flow analysis set out in the Brattle Report suffers 

from three significant deficiencies:127 (i) inadequate disclosure of information about the method 

and data used in the analysis, (ii) unrealistic assumptions about the growth rates of service-based 

 
120  Brattle Report, supra note 115, at para 7.  
121  Id., at paras 8-9.  
122  Id., at para 9.  
123  Id., at para 9. 
124  Id., at para 11.  
125  Id., at paras 11 and 43. 
126  Id., at para 42.  
127  Chen Report, supra note 11, at para 11.  
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competitors’ market share and the Cablecos’ ARPU, and (iii) failure to consider increases in the 

growth rate of Internet service subscriptions caused by (assumed) price changes. Each of these 

deficiencies are addressed below, in turn, and in greater detail in the Chen Report. Thereafter, 

CNOC addresses the implications of these deficiencies with respect to the conclusions reached in 

the Brattle Report.  

Inadequate Disclosure of Information  

130. First, the methodology and data used in the Brattle Report’s cash flow analysis is overly 

broad and ambiguous.128 For example, the Brattle Report states that operating cash flows are 

calculated on the basis of “costs that are incremental to broadband only”129, but does not provide 

any information about the cost items that are actually included in those calculations.130 The Brattle 

Report also fails to disclose the assumptions that were used to estimate these costs in the five-year 

period between 2020 and 2024.131 Finally, the Brattle Report lacks disclosure of critical statistics 

associated with the status quo and the three scenarios used in the cash flow analysis: growth rate 

of service-based competitors’ market share and growth rate of Cable Carrier ARPU.132  

131. From the perspective of the Commission and interested parties in this proceeding, the 

absence of the above-listed information is a significant impediment to testing the reasonableness 

of the assumptions embedded in the Brattle Report.133 This is especially concerning given that 

other indicators reveal that certain assumptions made in the Brattle Report are not reasonable.134  

Unrealistic Assumptions 

132. Scenarios A and B of the Brattle Report assume that the growth rate of the Cable Carriers’ 

ARPU will be reduced by 4.95 percentage points,135 which is a reduction of more than 72 

 
128  Brattle Report, supra note 115 at para 38 and footnotes 8 and 9; See Chen Report, supra note 11 at para 12.  
129  Brattle Report, supra note 115 at footnote 8; See Chen Report, supra note 11 at para 13.  
130  As noted in footnote 14 of the Chen Report, supra note 11, the Brattle Report, supra note 115, lacks a qualitative 

description of the cost items included in the calculations of operating cash flows necessary to assess the merits of 
the report, quite separate and apart from the actual confidential accounting data of individual Cable Carriers, which 
we would not expect to see.  

131  See Chen Report, supra note 11, at para 13.  
132  Id., at para 14.  
133  Id., at para 16.  
134  For example, the Brattle Report, supra note 115, assumes a 1.9 percent APRU growth rate for the Cable Carriers, 

which as indicated in the Chen Report, supra note 111, at para 16, is substantially lower than the recent Cable 
Carrier APRU growth trend.  

135  Brattle Report, supra note 115, at para 38.  
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percent.136 The Chen Report concludes that the magnitude of service-based competitors’ impact 

on the Cable Carrier ARPU growth rate assumed in each of the Brattle Group scenarios is grossly 

out of proportion with the relatively small market share of service-based competitors (8.9 percent 

as reported in the Commission’s 2019 Communications Monitoring Report [“CMR”])137. Put 

simply, it is not realistic to assume that the rates established in the Order will enable service-based 

competitors with 8.9 percent market share to drive down Cable Carrier ARPU by more than 72 

percent.138 The Brattle Report also fails to account for the fact that decreases in ARPU (relative to 

the status quo) caused by declines in prices will be offset by increased usage per user.139  

133. In addition to its problematic ARPU assumptions, the Brattle Report also makes plainly 

unrealistic assumptions with regards to service-based competitor market share growth. For 

example, the Brattle Report’s Scenario A implies that service-based competitors’ market share will 

grow at an annual rate of 10.84 percent in the five-year period of 2020-2024 – that is more than 

twice the growth rate of the status quo, which is 3.93 percent.140 Worse yet, Scenarios B and C 

imply an annual growth rate of 16.65 percent – more than four times the growth rate of the status 

quo.141 Dr. Chen concludes that such market share assumptions are unrealistic and fail to account 

for the fact that facilities-based providers will respond to service-based competitors’ retail price 

reductions. In this regard, it is important to emphasize the Competition Bureau’s conclusion that 

service factors other than price are actually more important to consumers, in aggregate.142  Such 

non-price factors include upload and download speeds, monthly download limits, and whether the 

ISP is wholesale- or facilities-based.143 

134. Overall, the Chen Report concludes:  

[…] the unrealistically large reductions in the growth rate of the Cablecos’ ARPU 
and unrealistically large increases in the growth rate of service-based competitors’ 
market share assumed in the three scenarios have led to a vast overstatement of the 

 
136  Chen Report, supra note 11, at para 20. 
137  Id., at para 21.  
138  Id., at para 21.  
139  Id., at para 22.  
140  Id., at para 24.  
141  Id., at para 25.  
142  Broadband Market Study Report, supra note 20, at p. 23.  
143 Id., at p.23. 
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negative impact that the Order may have on the operating cash flows of the 
Cablecos.144 

135. Looking solely at the effect of the unrealistic ARPU assumptions, Dr. Chen calculates the 

Brattle Report overestimated the negative impact of the Order on operating cash flows in Scenario 

A by approximately $2 billion dollars.145 This represents 79 percent of the Cable Carrier operating 

cash flow losses that the Brattle Report calculated under Scenario A – without even factoring the 

overstatement attributable to the Brattle Group’s unrealistic assumption about the growth rate of 

service-based competitors market share and the rate of subscription growth.146 

Failure to Consider Increases in the Rate of Subscription Growth 

136. All three scenarios presented in the Brattle Report assume that the Order will cause retail 

prices to fall relative to the status quo. Thus, decreases in retail prices should lead to an increase 

in demand for Internet services. In other words, a competitive response by the Cable Carriers in 

terms of lowering prices will allow them to attract more subscriptions than they would 

otherwise.147 Additional subscriptions won in this manner would serve to offset revenue reductions 

resulting from downward retail price adjustments. The Brattle Report does not contain any 

discussion about how this basic economic principle was factored into its analysis.148 Failure to 

take into account the increase in the rate of subscription therefore overstates the estimated loss in 

operating cash flows in all three of the scenarios presented in the Brattle Report.149  

The Brattle Report’s Conclusions Regarding Investment Incentives are Unfounded 

137. The Brattle Report relies on its cash flow analysis to conclude that the Cable Carriers’ 

incentive and ability to invest will be significantly decreased due to the Order.150 However, as 

shown in the Chen Report and as summarized above, the Brattle Report’s cash flow analysis suffers 

from fatal flaws. Just as the Brattle Report drastically overstates potential effects (if any) of the 

Order on Cable Carrier cash flows, so too does it overstate the effects on investment incentives.  

 
144  Chen Report, supra note 11, at para 28. 
145  Id., at para 30 and Appendix A. 
146  Id., at para 31.  
147  Id., at para 32.  
148  Id., at para 34.  
149  Id., at para 35.  
150  Brattle Report, supra note 115, at paras 43-44.  
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138. Even if a reduction in Cable Carrier operating cash flows could decrease the rate of return 

on investment, it does not mean that the lower rate of return is below the fair rate of return needed 

to ensure adequate investment incentives. Phase II costing results in cost-based rates that 

inherently provide the Petitioners, including the Cable Carriers, with adequate incentives to invest. 

As explained in the preceding Section 5.1, the Cable Carriers cannot credibly claim to be 

prejudiced by a reduction to investment levels that is funded by unjust enrichment (in the form of 

what is essentially a multi-year interest-free loan of finds to which they were not ultimately 

entitled) that has been eliminated by the Order. 

 
139. On a final note, the Brattle Report concludes, by way of a quote from the Competition 

Bureau, that the strongest reduction in investment caused by the Order will most likely be felt in 

rural and remote areas where population density is relatively sparser.151 Yet, the Brattle Report 

provides no evidence to substantiate this conclusion.  

140. Ironically, the Brattle Report’s cash flow theory runs counter to the conclusion that rural 

and remote areas will face the strongest reduction in investment.152 Recall that this theory posits 

that lower wholesale rates will induce service-based competitors to become more aggressive with 

retail pricing, with the result of larger market share for service-based competitors and lower ARPU 

for the Cable Carriers.153 However, as noted by the Competition Bureau, service-based competitors 

tend to “focus their marketing efforts on highly populated areas in Southern Ontario and Southern 

Quebec.”154 Consequently, the price discipline created by service-based competitors and the 

alleged corresponding impact on Cable Carrier ARPU will be lesser in rural and remote areas 

where service-based competitors have little or no presence. It is expected that this consideration, 

which favors investment, would undoubtedly be factored into the Cable Carriers’ investment 

decisions.   

141. In conclusion, the Brattle Report suffers from fatal flaws. Consequently, this report, which 

constitutes the most determined attempt by any of the Petitioners to substantiate their submissions 

 
151  Id, at paras 37 and 44.  
152  Chen Report, supra note 11, at paras 57-78.  
153  Id, at para 57.  
154  Broadband Market Study Report, supra note 20, at p.19. 
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with actual evidence, fails to establish a correlation between the Order and alleged drastic 

reductions to broadband network investment incentives.  

5.3 Just and reasonable wholesale rates ensure efficient investment  

142. The Petitions ignore important linkages between just and reasonable wholesale HSA 

service rates, overall broadband penetration rates, investment incentives and economically 

efficient investments from a societal perspective.  

143. Mandated access to wholesale HSA services is a regulatory policy that promotes economic 

efficiency by utilizing the significant capacity of the underlying infrastructure to the greatest extent 

practicable. Wholesale customers contribute to the wholesale HSA service provider’s overall 

broadband penetration. In doing so, mandated access to wholesale HSA services avoids inefficient 

duplication of facilities that would inevitably lead to increases in infrastructure costs that are 

eventually borne by consumers.155  

144. As demonstrated in the preceding section, the Brattle Report has not demonstrated that the 

Order will lower the Petitioners’ ARPU or that those unsubstantiated reductions in ARPU would 

reduce investment incentives. To add to that, even if the Petitioners’ ARPU is reduced due to the 

Order, the Petitioners fail to account for the countervailing effect of broadband penetration that is 

facilitated by wholesale connections. That significant additional level of broadband penetration 

that is subject to just and reasonable wholesale rates established by the Order ensures that 

Petitioners can generate a fair return on capital. In turn, these dynamics provide the Petitioners 

with strong investment incentives. 

145. It is true that the business case for rural and remote investments is heavily influenced by 

the significantly lower penetration that is inherent in parts of the country with lower population 

density. However, as demonstrated in Section 5.10, this adverse factor to a positive business case 

can be completely offset by access to public funding through the expansive government programs 

supporting investment in rural and remote areas that are currently ongoing. Furthermore, according 

to the Brattle Report, service-based competitors will have a significantly reduced presence in rural 

 
155  This point was emphasized by Dr. Markus von Wartburg in the oral hearing in the proceeding leading to TRP 

2015-326, See CRTC File 8663-C12-201313601, Transcript Volume 2, 25 November 2014, at paras 1658 to 1660 
and 2286-2288 available at https://crtc.gc.ca/eng/transcripts/2014/tt1125.htm.   

 

https://crtc.gc.ca/eng/transcripts/2014/tt1125.htm


48 
 

and remote areas. It therefore follows that, in accordance with the theory posited in the Brattle 

Report, service-based competitors will have little or no effect on the Petitioners’ ARPU in these 

areas – thereby preserving investment incentives.   

5.4 Petitioner investments are not hinged on the Order  

146. The Petitioners suggest that their investment strategies are developed on a moment-by-

moment basis. Investment decisions in this industry are based on a risk adjusted evaluation of 

future outcomes over an extended time horizon. Going back several years, the Petitioners priced 

the possibility of being required to provide a wide range of final aggregated wholesale HSA rate 

scenarios – including scenarios featuring substantial rate reductions. If they evaluated the risk as 

being too high, they would not have invested in 5G and other infrastructure. However, not only 

did the Petitioners continue to invest substantially leading up to the Order, they also continue to 

do so during the appeals of the Order. Indeed, the fourth quarter financial statements of each of 

the Petitioners boast expansive investment plans.156 No portion of these investment plans are 

hinged on the outcome of the appeals of the Order. Rather, these decisions were made with full 

knowledge and appreciation of the possibility that all appeals of the Order will be denied. 

5.5 Claims that competition will undermine investment are a tired and empty refrain 

147. The Petitioners’ threats of reduced investments are not novel. The Petitioners raise these 

concerns in all major proceedings to consider mandated access to wholesale services. The 

Petitioners also issue their investment threats in response to virtually any regulatory outcome that 

is unfavorable to their commercial interests. To date, these threatened consequences have not 

materialized.  

148. For example, in Telecom Regulatory Policy 2010-632157, the Commission determined, 

among other things, that the ILECs would be required to provide wholesale HSA services over 

 
156  See for example Rogers Communications Inc., Q4 2019 Press Release, https://1vjoxz2ghhkclty8c1wjich1-

wpengine.netdna-ssl.com/wp-content/uploads/2020/01/Rogers-Q4-2019-Press-Release.pdf; at p.4 [“Rogers 2019 
Q4 Press Release”]; BCE 2019 Q4 Press Release, supra note 114 at p.2.; Shaw Communications Inc., Q4 2019 
Press Release,  
https://www.shaw.ca/uploadedFiles/Corporate/Investors/Financial_Reports/4th_qtr_2019_pr_10.25.19.pdf, at p.1 
[“Shaw 2019 Q4 Press Release”]. 

157  Wholesale high-speed access services proceeding, Telecom Regulatory Policy CRTC 2010-632, 30 August 2010 
[“TRP 2010-632”]. 



49 
 

their FTTN facilities.158 This took place despite warnings from Bell and TELUS that “investment 

incentives would be reduced in all markets, regardless of size, for any broadband infrastructure 

subject to wholesale service requirements”.159  

149. In that same proceeding, the Cable Carriers submitted that “their investments in Internet 

infrastructure are driven by market opportunity and intense retail service competition from the 

ILECs. They also submitted that both they and the ILECs have been building fibre in their 

networks closer to homes and business premises for at least a decade…”160  

150. Since then, the ILECs have moved on from FTTN deployments to deploying FTTP 

facilities “given the important benefits associated with higher speeds and long-term service 

reliability”161. Their warnings in 2010 about reduced investment did not come to fruition.  

151. In Telecom Regulatory Policy 2015-326, the Commission required ILECs to provide 

wholesale HSA services over their FTTP facilities in order to facilitate competition in the provision 

of retail broadband services at the greater speeds that ILECs can only provide over those 

facilities.162 The Commission made this determination despite warnings from Bell and TELUS 

that their incentive to invest in FTTP facilities would be reduced if wholesale access to FTTP 

facilities is mandated.163  

152. In October 2015, Bell even filed a petition164 requesting that the Governor in Council vary 

TRP 2015-326 so that wholesale regulation does not extend to FTTP facilities (the “Bell 2015 

Petition”).165 The Bell 2015 Petition exclaimed: “[t]here should be no doubt that going forward, 

as a result of the CRTC's decision, each fibre-to-the-home investment opportunity will be reviewed 

and the pace and scale of our investment will unequivocally be affected”166. The Bell 2015 Petition 

was rightfully denied by the Governor in Council. And yet, in the very Petition that is presently 

 
158  Id., at para. 78. 
159  Id., at para. 34. 
160  Id., at para. 38. 
161  Order, supra note 1, at para. 307. 
162  TRP 2015-326, supra note 117, Exhibit 14, at paras. 97 and 143. 
163  Id., Exhibit 14, at paras. 109-110. 
164  Petition of Bell Canada to the Governor in Council to Vary Telecom Regulatory Policy CRTC 2015-326, Review 

of wholesale wireline services and associated policies, 20 October 2015 [“Bell 2015 Petition”]. 
165  Id., at para 8.  
166  Id., at ES22.  
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before the Governor in Council – Bell boasts of its accomplishments in FTTP investment and 

deployment since TRP 2015-326.167 What’s more, the 2019 CMR reports that FTTP Internet 

services are available to 44% of homes.168 That is up from 6.2% of homes passed by fibre in 

2014.169  

153. Altogether, history shows that the Petitioners’ investment threat is a tired refrain that has 

lost all credibility.  

5.6 Threats of investment reductions are inconsistent with analyst reactions 

154. The release of the Order sparked commentary from Petitioners, service-based competitors, 

and third-party analysts alike. Except for certain cherry-picked sources cited by the Petitioners,170 

the near-unanimous assessment is that the rates approved by the Order will have little, if any, 

impact on the Petitioners’ market share and competitive position in the broadband market.  

155. Specifically, third-party analysts opined that: “the cablecos and the telcos have many 

competitive advantages” which will limit the impact of new rates;171 the Order is “unlikely to have 

a large impact on the big publicly traded telecoms”;172 and “the ongoing financial impact on the 

bottom-line [will] be minimal”.173 A Scotiabank note concluded that “[t]he facilities-based 

providers can also leverage their owners’ retail pricing flexibility, flex their marketing muscle, and 

take advantage of their distribution and scale to maintain share in the ISP market”.174 Likewise, 

Desjardins determined that the Final Rates Order will not significantly change the industry’s 

competitive profile.175 In an October 11, 2019 report, RBC predicted that Incumbents will, 

“through the use [of] discount and flanker brands, next-generation WiFi, television and smarthome 

 
167  Bell Petition, supra note 2, at para 56.  
168  Canadian Radio-television and Telecommunications Commission, Communications Monitoring Report 2019,  at 

p.201 [“2019 CMR”].  
169  Canadian Radio-television and Telecommunications Commission, Communications Monitoring Report 2015, at 

Figure 5.1.6 [“2015 CMR”]. 
170  For example, see Bell Petition, supra note 2, at para 24; Cable Carrier Petition, supra note 4, at para 80; TELUS 

Petition, supra note 3 at para 42. 
171  Jeff Fan, Scotiabank Converging Networks, August 19, 2019, pg. 1. 
172  “New rates to have marginal impact on big telecom bottom lines: analyst”, The Wire Report, August 16, 2019. 
173  David McFadgen & Siddhant Dilawari, “Q2/19 Wrap: Competitive Intensity Grows”, September 16, 2019, pg. 10. 
174  Michael Lee-Murphy and Ahmad Hathout, “On wholesale rates, companies cry foul, but analysts aren’t 

convinced”, The Wire Report, August 21, 2019.  
175  Yahgi and Dubrueil, Desjardins Express Pulse, August 15, 2019. 
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platforms and/or wireless/wireline bundling … be capable of competing effectively” against 

service-based competitors after lower rates come into effect.176 

156. Numerous commentators have also disagreed with the Petitioners’ claims that the Order 

will cause them to reduce investments in rural areas: 

• Byron Holland, the President of the Canadian Internet Registry Association, 

remarked that “[c]ompanies like Bell have benefited from decades’ worth of public 

subsidies and protections from competition, and now they’re threatening to 

abandon rural Canadians because the CRTC is forcing them to compete.”177 

• Former CRTC Commissioner Timothy Denton opined that “[t]he [incumbent] 

carriers have backed themselves into this corner by constantly proclaiming that 

rural investment depended on high rates of profit, and that the CRTC and wholesale 

competitors have or will cut into those high levels of profit. But the financial 

analysts do not seem to be concerned.”178 

• Rita Trichur for The Globe and Mail wrote that “[i]nstead of accepting the ruling, 

big communications companies had a collective conniption. Together BCE, 

Rogers, Quebecor, Shaw and Cogeco say they expect to fork out about $325-

million in retroactive payments as a result of the CRTC decision. That sum total is 

a minor inconvenience when one considers those same companies earned aggregate 

profits of more than $5.8-billion last year alone.179 

157. It also bears noting that Bell quotes an article by David Colville as evidence that the Order 

is short-sighted and will have the effect of reducing investment in Internet networks and stifle rural 

development.180 However, CNOC has come to understand that Mr. Colville is not a neutral 

commenter with respect to this subject matter and that he is on the advisory board of Bragg 

 
176  RBC Dominion Securities Inc., “Canadian Telecommunications Services”, October 11, 2019, pg. 25. 
177  “More Telcos raise concern over CRTC’s new wholesale broadband rates”, The Canadian Press, August 21, 2019. 
178  Timothy Denton, “The crocodiles are thrashing in the river”, tmdenton.com, August 22, 2019. 
179  Rita Trichur, “Telecom companies are slashing broadband internet in rural communities, and Canadians should be 

furious”, The Globe and Mail. 
180  Bell Petition, supra note 2, at para 70.  
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Communications Inc.181, which is one of the Cable Carriers appealing the Order. Accordingly, the 

Governor in Council should accord no weight to the opinion of Mr. Colville.   

158. In light of all of the above, there is no plausible explanation why the Petitioners, whose 

market positions are unchanged going forward, would not act on the appropriate incentives to 

invest that are inherent in the cost-based rates established by the Order.  

5.7 The Petitioners play down the impact of the Order on their shareholders  

159. The credibility of the Petitioners’ investment arguments is further undermined by 

comments by the Petitioners’ own corporate officers revealing that the wholesale HSA services 

market is ostensibly of little importance to these carriers.  

160. Take for example, the following quote from Mr. George Cope, then President of BCE, in 

response to a question asking why Bell had removed wholesale subscribers, constituting 15% of 

its subscribers from its subscriber base:  

“Yes, it is interesting. It is one of the things we did the last year, if you watch. I was 
very transparent with the investment community and talking to our retail subscriber 
base. The revenue will always be in our revenue. Wholesale subscribers are not 
strategic for us. It is not a market we approach. It is not a market that we have, 
frankly, any interest in pursuing, other than regulatory requirements. The ARPU 
from that base is literally 32% of what it is for retail. So, to compare that net 
addition to any of our actual performance, from our perspective, in the whole 
industry, creates bad behaviour, in terms of creating subscribers that are not of value 
to investors, and so, from our perspective, we will always be reporting retail net 
additions consistently going forward. Of course, it is always in our revenue 
numbers in wireline, so it is there, but the subscriber information. Finally, given it 
is immaterial from a revenue perspective, we, quite frankly, do not want our 
competitors to know what is happening in the wholesale sector through us.”182 
(emphasis added) 

161. When facing investors, Bell belittles the wholesale market as “not strategic” and not 

something that it has any interest in pursuing. However, when facing the Governor in Council, 

 
181  This information was obtained from a tweet by Christine Dobby, a journalist at The Globe and Mail, dated August 

29, 2019 in response to an article by Mr. Colville: 
https://twitter.com/christinedobby/status/1167189804129366016. 

182  BCE Q1 2019 Results Conference Call, May 2, 2019. 
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Bell tells a wholly different story – one, where the wholesale market is critical to Bell’s ability to 

make investments in telecommunications infrastructure. Bell cannot have it both ways.  

162. Bell is not the only Petitioner that has downplayed the significance of the Order when 

addressing shareholders while simultaneously making contradictory statements to the Governor in 

Council. Rogers’ Chief Financial Officer, Anthony Staffieri, also made revealing comments to 

investors in a Q&A session on 10 September 2019.183 When asked to comment on the Order, Mr. 

Staffieri began by expressing disappointment on a number of fronts. Mr. Staffieri noted his view 

that: the rates were below costs; that the retroactive impact of the rates was disappointing; and that 

the Order “can’t be good for foreign investment in Canada”.184 Then, Mr. Staffieri characterized 

the impact of the Order as follows:  

“So, the retroactive impact we've disclosed is, as you said, [ph]Tim (00:24:49), up 
to the date of the announcement mid-August, the cumulative impact retroactive is 
CAD 140 million. It's not significant on a go-forward basis. And the wholesale 
piece of it overall is not a big part of it…”185 (emphasis added)  

163. Much like the comments of Mr. Cope, above, Mr. Staffieri’s statements underscore the fact 

that the Order will have little, if any, impact on the commercial position of the Petitioners, which 

continues to be a position of commanding market power. Such reassurances to the investor 

community simply cannot be reconciled with the ‘sky is falling’ tone and narrative of the Petitions. 

More specifically, the above-quoted statements are completely and incontrovertibly at odds with 

the Petitioners’ claims that the Order will result in serious investment reductions and material 

regulatory uncertainty and market destabilization.186  

 
183  Rogers Communications Inc. BMO Media & Telecom Conference dated 10 September 2019, at p.8.  
184  Id, at p.9.  
185  Id, at p.9.  
186  Bell Petition, supra note 2, at paras 10-11; TELUS Petition supra note 3, at para 6; Cable Carrier Petition supra 

note 4, at pp 1-2.  
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5.8 Videotron’s withdrawal of its 1 Gbps service 

164. In an earnings conference call, Jean François Pruneau, Videotron’s Chief Executive 

Officer, explained that Videotron has withdrawn its 1 Gig service (up to 940 Mbps download / 50 

Mbps upload) as a direct result of the Order.187 According to Mr. Pruneau: 

We will no longer offer the one gig service because it requires investments. With 
the new regime, we can’t afford it. We have to take decisions. We’ve taken that 
decision. It’s probably the most material one that we’ve taken so far, but it’s going 
to be followed by others.188 

165. In their respective Petitions, Bell189, TELUS190, and the Cable Carriers191 cite Videotron’s 

1 Gig service withdrawal as an example of investment reductions attributable to the Order.  

166. CNOC seriously doubts that there is any correlation between Videotron’s service 

withdrawal and the Order. Videotron undoubtedly has valid commercial reasons for withdrawing 

this service, but they are unrelated to the Order. Blaming the final HSA service rates approved by 

the Commission is a self-serving strategy that is intended to create leverage for Videotron and the 

Petitioners in the ongoing appeals of the Order. The evidence confirms this transparent motive.  

167. In particular, Quebecor’s securities filings undermine the credibility of claims surrounding 

Videotron’s withdrawal of its 1 Gig service. For example, Quebecor’s 2019 third quarter 

management discussion and analysis acknowledges the Order and the ongoing appeals as a 

contingency,192 but then makes the following representation with respect to Quebecor’s financial 

position:  

“Management of the Corporation believes that cash flows and available 
sources of financing should be sufficient to cover committed cash requirements 
for capital investments, working capital, interest payments, income tax payments, 
debt repayments, pension plan contributions, share repurchases, dividend payments 

 
187  Jean-François Pruneau, CEO of Videotron, during the earnings call relating to Quebecor's 3rd quarter of 2019, as 

cited in Bell Petition, supra note 2 at Footnote 8 and Cable Carrier Petition, supra note 4, para 79(e). 
188  Ibid. 
189  Bell Petition, supra note 2, at para 7. 
190  TELUS Petition, supra note 3, at para 43.  
191  Cable Carrier Petition, supra note 4, at para 79(e). 
192  Quebecor’s 2019 Third Quarter Management Discussion and Analysis, at p. 27; Notably, an identical statement is 

made in Quebecor’s Second Quarter Management Discussion and Analysis, at p. 20; These statements are also 
included in Videotron Ltd.’s Form 6-K filings with the United States Securities and Exchange Commission.  
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to shareholders, and dividend payments (or distributions) to non-controlling 
interest.”193 [Emphasis added]  

168. If Mr. Pruneau’s claims are to be believed, a consequence of the Order is that cash flows 

and financing are not sufficient to cover committed cash requirements for capital investments in 

Videotron’s 1 Gig service. And yet, this seemingly key financial impact of the Order is completely 

omitted from – and even contradicted by – Videotron’s securities filings. On this basis, CNOC 

submits that there is no correlation between the Order and Videotron’s withdrawal of its 1 Gig 

service. Videotron’s claim to the contrary is blatantly self-serving.  

169. It also bears noting that the tariff proceeding concerning Videotron’s 1 Gig service 

withdrawal is still ongoing at a time when the Federal Court of Appeal has granted a stay of the 

Order. Even under an expedited Federal Court of Appeal schedule for the appeals of the Order, it 

will take several months for the Court to issue a decision in the consolidated appeals. Throughout 

this lengthy delay, the stay of the Order will remain in effect. If Videotron truly had a strategy and 

positive business case for its 1 Gig service before the Order, then effectively nothing has changed 

for the extended period during which the Federal Court of Appeal’s interlocutory injunction is in 

effect.194 Videotron could have cancelled its tariff application as soon as the Federal Court of 

Appeal granted the stay of the Order. This would have allowed Videotron to continue providing 

its retail 1 Gig service while also offering its equivalent wholesale service pursuant to Interim 

Rates. Instead, Videotron has decided to proceed with the withdrawal of its 1 Gig service. Its 

decision in this respect strongly suggests that Videotron’s tariff notice is not at all motivated by 

the implications of the Order. 

5.9 The curious matter of the Petitioners’ dividend payouts 

170. The Bell Canada Petition recounts that Bell, in response to the Order, immediately 

announced that it would reduce broadband deployment by 200,000 households in rural areas.195 

And yet, in its fourth quarter investor call, BCE announced that it would increase its common 

 
193  Id., at p.22. 
194  The matter of retroactivity for interim rates was raised repeatedly beginning in 2016, as outlined in Part 2.0 of this 

intervention.  
195  Bell Canada Petition, supra note 2, at para 15. 
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dividend by 5% in 2020.196 This begs the question: what portion of the investment pulled from 

rural areas is being redirected to shareholders in the form of dividends?  

171. Bell is not the only Petitioner that boasts of significant dividends in the wake of the Order. 

For example, Rogers reported that it returned $1,671 million in 2019 to shareholders through 

dividends and share repurchases, up 69%, including $655 million in share repurchases.197 After 

the release of the Order, TELUS also increased dividends by 3.5%.198  

172. The Petitioners raise dividends while simultaneously claiming that the Order has left them 

with no choice but to reduce investments. This conflicting behavior greatly undermines the 

credibility of the Petitions. 

5.10 Service-based competitor deployments and public funding will ensure healthy 
investment levels  

173. The preceding sections of CNOC’s intervention clearly demonstrate that the Petitioners’ 

investment claims do not withstand scrutiny. Phase II costing with a reasonable mark-up ensures 

that the just and reasonable final rates established by the Order provide the Petitioners with a fair 

return on capital, which ensures an appropriate incentive to invest. In these circumstances, any 

conceivable reduction to investment by Petitioners would be proportionately limited to the unjust 

enrichment that these carriers enjoyed while Interim Rates were higher than just and reasonable 

levels. Fortunately, there are other notable sources of investment that can offset the reductions that 

are claimed by the Petitioners.  

174. The Petitioners strategically voiced their threats of reduced investment in the immediate 

aftermath of the Order. In response to such threats, The Honourable Navdeep Bains, then federal 

minister of ISED and now federal Minister of Innovation, Science, and Industry, said in a 

statement: “This will not distract from our government's commitment to connect every Canadian 

 
196  BCE Q4 2019 Results, supra note 114, at p.7.  
197  Rogers Q4 2019 Press Release, supra note 157, at p. 1. 
198  TELUS Communications Inc., “Dividend Information”, https://www.telus.com/en/about/investor-

relations/dividend-information. 
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to affordable high-speed internet by 2030, and I am confident new competitors will step up to 

make these investments.”199  

175. Indeed, service-based competitors like CNOC members make investments in various 

telecommunications infrastructure, including fibre-based networks, and will continue to do so. 

Bell’s Petition attempts to belittle these investments by contrasting service-based competitor 

investments with those of facilities-based carriers.200 In support of this argument, Bell Canada cites 

CMR data from 2013 to 2017.201 Bell’s submissions fail to discredit the investments of 

competitive-service providers for at least the four reasons that are set out below.  

176. First and foremost, Bell is comparing the investments of facilities-based carriers and 

service-based competitors during a period where wholesale HSA service rates were not just and 

reasonable.202 This factor alone completely undermines the validity of the comparison. On the one 

hand, inflated rates suppressed the ability of service-based competitors to invest. On the other 

hand, facilities-based carriers enjoyed a level of unjust enrichment that ostensibly financed 

additional broadband investment.  

177. Second, it should be plainly obvious that Bell’s comparison conveniently ignores the size 

disparity between facilities-based carriers and service-based competitors. Facilities-based carriers 

account for 91.1% of all residential Internet subscriptions. Service-based competitors account for 

only 3.6% of total telecommunications revenues in Canada.203 It is little wonder that the radical 

size and scale disparity between these two classes of providers translates into a markedly different 

capacity to invest.  

 
199  Emily Jackson, “Telcos threaten to pull rural internet investment after CRTC lowers wholesale rates”, Financial 

Post, August 21, 2019, https://business.financialpost.com/telecom/telecos-threaten-to-pull-rural-internet-
investment-after-crtc-lowers-wholesale-rates. 

200  Bell Petition, supra note 2, at paras 88-94. 
201  Id., at para 88. 
202  While the Commission only set interim rates as of TO 2016-396, supra note 39, and TO 2016-448, supra note 66, 

rate issues were apparent long before those decisions. For example, CNOC filed an Application identifying rate 
issues in April 2015 (CRTC File No. 8661-C182-201503946)  [“CNOC 2015 Part 1 Application”] and the 
Commission identified possible areas of concern in TNC 2015-225, supra note 40, which resulted in adjustments 
to costing parameters in TD 2016-117, supra note 40. 

203  2019 CMR, supra note 169, Infographic 8.2.  
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178. Third, the comparison does not account for other valuable investments made by service-

based competitors in non-transmission facilities, systems, equipment, the establishment of points 

of presence and more.  

179. Fourth and finally, the 2019 CMR reported that growth in wholesale-based provider 

investments in telecommunications plant and equipment increased by 66.7% from 2017 to 2018.204  

This significant increase demonstrates that service-based competitors are poised to step up and 

invest in accordance with Minister Bains’ expectations. 

180. For many service-based competitors, the Order will allow them to operate on a cost 

structure that, for the first time, opens the door to investment in more capital-intensive facility 

deployments. For other competitors whose investments have long been artificially suppressed by 

the effect of inflated wholesale HSA rates, the Order will serve as a catalyst for new deployment 

projects, expansions and upgrades. By denying the Petitions and reaffirming its commitment to 

the rates established in the Order, the Commission will pave the path to a future marked by 

consistent growth in service-based competitor investments to the ultimate benefit of Canadians. 

181. CNOC notes that many of its members have already made, and are continuing to make, 

substantial investments in telecommunications infrastructure, including in rural and remote areas.   

182. For example, Iristel, through its affiliate, Ice Wireless, has built a mobile wireless network 

throughout Canada’s northern territories and recently spent over $2.5 million acquiring additional 

spectrum that will allow it to serve Newfoundland and Labrador.205  

183. Similarly, the Competition Bureau in its Broadband Market Study highlighted the 

examples of CNOC members Start.ca, which is deploying a fibre-network in London, Ontario, and 

TekSavvy, which is deploying a fibre network in Chatham, Ontario, as further examples of service-

based competitors investing in facilities.206 

 
204  Id. Infographic 8.2.  
205  ISED, “600 MHz Auction – Final Results”, https://www.ic.gc.ca/eic/site/smt-gst.nsf/eng/sf11499.html. 
206  Broadband Market Study Report, supra note 20, at p. 53-54. 
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184. Execulink Telecom, another CNOC member, has operated as a telecommunications service 

provider since 1904 and has deployed extensive facilities, including a mobile wireless network, in 

many rural communities throughout Ontario.207 

185. Storm Internet, another CNOC member, has deployed an extensive fixed wireless network 

in order to provide wireless Internet service to rural Canadians in Eastern Ontario who would not 

otherwise be able to access high-speed Internet.208 

186. CNOC emphasizes that these are just a few examples of the innovative and exciting 

investment projects undertaken by its members. As CNOC noted above, service-based competitors 

across Canada have invested in facilities and will continue to do so where there are gaps in 

coverage, including in underserved rural and remote areas. The example of the investments of 

CNOC members shows that Minister Bains’ assessment is completely correct: new competitors 

are stepping up to make investments in the void left by the Petitioners’ decision to prioritize 

dividends over investment in underserved communities. 

187. The investment reductions threatened by the Petitioners would also be offset by public 

funding programs. The Commission is well underway in its administration of the $750 million 

broadband infrastructure development program that is expressly intended to facilitate the 

participation of Canadians in the digital economy.209 In parallel, ISED is also managing an 

initiative to deliver $5 billion to $6 billion in investments to help every Canadian access high-

speed Internet at minimum speeds of 50 Mbps download and 10 Mbps upload.210 ISED’s Connect 

to Innovate program will also have a significant impact. As described in the Broadcasting and 

Telecommunications Legislative Review Panel’s recently released final report, the Connect to 

Innovate Program, “… will install over 19,500 km of fibre. That is approximately the distance 

from St John’s to Vancouver, through Whitehorse, Yellowknife, Iqaluit, Labrador City, and back 

 
207  Execulink Telecom, “Why Execulink”, https://www.execulink.ca/about-us/why-execulink/. 
208 Storm Internet, “Residential/Rural Wireless”, https://www.storm.ca/residential-wireless/. 
209  Modern telecommunications services – The path forward for Canada’s digital economy, Telecom Regulatory 

Policy CRTC 2016-496, 21 December 2016 at paras 143-147 [“TD 2016-496”].  
210  See “Universal Broadband Fund” at https://www.ic.gc.ca/eic/site/139.nsf/eng/h_00006.html.  

https://www.ic.gc.ca/eic/site/139.nsf/eng/h_00006.html
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to St John’s. These projects are intended to improve connectivity for more than 900 communities, 

190 of which are Indigenous.”211  

188. All of the above-listed public funding programs will further stimulate private investment 

from a diverse group of funding recipients that includes the Petitioners and service-based 

competitors. This consistent influx of investment now and into the future will greatly overshadow 

any speculative investment reductions resulting from the Order. 

5.11 The Petitioners mischaracterize flat access rates 

189. One of the many mischaracterizations made by the Cable Carriers in their Petition is the 

idea that the Commission eliminated any difference in wholesale rates for different Internet speeds.  

190. For example, the Cable Carriers state that: 

by creating flat wholesale access rates for all broadband speeds, the decision 
removes the financial capability of and incentives for Cable Carriers to invest in 
and introduce higher speed broadband services.212 

191. This is a stunningly misleading statement by the Cable Carriers, and it is important that the 

Governor in Council understand exactly how the Commission decided to set wholesale rates for 

aggregated wholesale HSA services.  

192. It is true that the Commission set flat wholesale access rates for all broadband speeds. The 

Commission correctly justified this finding on the basis that “…different access rates should not 

be applied to different service speeds at the wholesale level if these service speeds do not have 

different access-related costs.”213 (emphasis added). In other words, if the Petitioners’ access-

related costs are flat for different speeds – the corresponding access portion of wholesale HSA 

rates should therefore also be flat across different speeds. This is outcome is simple, logical and 

correct.  

193. Importantly, the access portion is only one component of the overall wholesale rate.  For 

example, while the Commission established an access rate of $14.30 for each of Videotron’s speed 

 
211  Broadcasting and Telecommunications Legislative Review Panel, Canada's communications future: Time to act, 

29 January 2020, at p.76 (footnote omitted) [“BTLRP Final Report”]. 
212  Cable Carrier Petition, supra note 4, at p. 2. 
213  Order, supra note 1, at para 159. 
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bands, it also established for Videotron a monthly capacity rate per 100 Mbps of service of 

$227.05.  

194. Generally speaking, end-users that subscribe to faster Internet speeds also use more 

capacity.  As a result, the more end-users of a service-based competitor that are subscribing to 

faster speeds, the more capacity that the service-based competitor will need to purchase from a 

wholesale service provider.   

195. Eastlink attempts to address the fact that service-based competitors must purchase more 

capacity at higher speeds by stating: 

While the Resellers do pay a capacity rate, generally the cost of capacity will not 
increase in proportion to the speed, given that many end customers will continue to 
use the services in the same way as they always had. For instance, a customer who 
generally uses internet today for social media, email, some video usage is not likely 
to change their consumption in any significant manner.214 

196. Eastlink’s argument is not plausible as the subscribers who only make light use of the 

Internet, such as for email or social media, are unlikely to subscribe to a 1 Gbps download speed 

plan as such a plan would be far more expensive than what they require.  The subscribers who 

need these faster plans are likely to be those who engage in significant amounts of video streaming, 

gaming, and other bandwidth intensive applications and service-based competitors will need to 

purchase additional amounts of capacity to service these customers on higher speed plans.  

197. Eastlink, suggests, however, that under the Commission’s flat-access rate structure, a 

service-based competitor could theoretically choose to offer the highest available speed to all its 

customers “at one flat low rate” with “no material increase to their costs on the wholesale side” 

and that Eastlink would be unable to compete against such an offer.215   This scenario does not 

make sense.  

198. If a service-based competitor were to choose to offer the highest available speed “at one 

flat low rate”, as Eastlink puts it, it would likely be immediately inundated with the gamers, 

streamers, and other heavy-bandwidth users described above, who would flock to such an offering 

 
214 Cable Carrier Petitions, supra note 4, at Appendix B, p. 13.  
215 Id. at Appendix B, p. 13. 
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if it was more affordable than their current ISP.  The result would be that this service-based 

competitor would become inundated with heavy-bandwidth users that would necessitate it 

purchasing vast amounts of capacity to service these end-users.  The fact that some of its end-users 

may be “light-users” as well would not change the fact that the heavier users would require it to 

purchase significant amounts of capacity.   As a result, Eastlink or any other wholesale-service 

provider, would be fully compensated for their costs through capacity rates that are established via 

Phase II costing.  

199. Consequently, the claim that flat access rates will somehow supress investment incentives 

is incorrect as the access rate only forms one portion of the overall wholesale rate, the other portion 

being the capacity rate. As end-users that subscribe to higher speeds generally require more 

capacity, a service-based competitor purchasing wholesale access to higher speed tiers will need 

to purchase more capacity to properly service those end-users than end-users subscribing to lower-

speed tiers.  Thus, there is still a wholesale price differential between higher and lower speed tiers, 

service-based competitors needing to purchase greater amounts of capacity for higher speed tiers. 

5.12 Conclusion on investment impacts 

200. In summary, the Petitioners have not presented any grounds that could persuade the 

Commission to adopt the bleak infrastructure investment outlook depicted in the Petitions. The 

Order will ensure healthy investment and innovation levels by providing the Petitioners with 

appropriate incentives to invest while also empowering service-based competitors to make more 

investments. 

6.0 THE REFUNDS REQUIRED BY THE ORDER ARE JUSTIFIED   

201. The Petitioners argue that the Commission’s retroactivity determinations are incorrect and 

request relief that would eliminate the retroactivity obligations established by the Order.216 The 

Petitioners provide no evidence in defense of this untenable position.  

 

202. The Commission’s jurisdiction to apply adjustments to interim rates retroactively is 

unassailable. In Bell Canada v. Canadian Radio-Television & Telecommunications Commission 

 
216  See for example, Bell Petition, supra note 2, at para 122; Cable Carrier Petition, supra note 4, at p. 1.; TELUS 

Petition, supra note 3, at para 6.  
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(“Bell 1989”), the Supreme Court of Canada explicitly recognized that the power to order the 

return of improperly charged revenues is squarely within the Commission’s jurisdiction, finding 

that this power is a “necessary adjunct” to the “regulatory scheme established by” its governing 

statute.217 TELUS actually concedes in its Petition that in Bell 1989  “the Supreme Court of Canada 

confirmed the authority of the Commission to issue retroactive rate orders.”218 

203. By way of background, Bell 1989 concerned an interim rate-setting by the Commission 

which took effect at the beginning of 1985. After final rates were set in October 1986, the 

Commission determined that Bell had earned excess revenues of approximately $200 million over 

the course of the rate-setting process.219 The Commission ordered Bell to return those excess 

revenues to its customers.220  

204. The Supreme Court of Canada upheld this order, finding that the Commission’s power to 

fix just and reasonable rates “necessarily involves the regulation of the revenues of the regulated 

entity”,221 and that its “very broad procedural powers” include “the power to make appropriate 

orders for the purpose of remedying interim rates which are not just and reasonable”.222 The 

Supreme Court of Canada found that it would be “absurd” to hold that the Commission lacked the 

power to order the repayment of excess revenues.223 

205. Bell 1989 was decided predominantly under the Railway Act and the National 

Transportation Act, which has been superseded for this purpose by the Telecommunications Act. 

However, the former statutes reflected very similar language to the current Telecommunications 

Act with respect to interim and final rate-making and the Commission’s powers to review or vary 

any order or decision made by it.224 Notably, the Supreme Court of Canada in Bell Canada v. 

Canadian Radio-Television & Telecommunications Commission (“Bell 2009”)225 held that the 

inclusion of subsection 27(5), which permits the Commission to adopt “any method” in the setting 

 
217  Bell Canada v. Canadian Radio-Television & Telecommunications Commission, [1989] 1. S.C.R. 1722 [“Bell 

1989”], para. 52. 
218  TELUS Petition, supra note 3, at para 52. 
219  Bell 1989, supra note 218, para. 8. 
220  Id., at para. 1. 
221  Id., at para. 37. 
222  Id., at para. 52. 
223  Id., at para. 59. 
224  Id, at paras 21 and 22.  
225  Bell Canada v. Canadian Radio-Television & Telecommunications Commission, 2009 SCC 40, at para 38 [“Bell 

2009”]. 
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of rates, in the Telecommunications Act “further enhanced” the “CRTC’s already broad discretion 

in determining whether rates are just and reasonable”.226 

206. Although some of the Petitioners seem to acknowledge the Commission’s jurisdiction to 

make retroactive adjustments to interim rates,227 they nonetheless claim that the Commission 

exercised improper discretion when establishing final rates as of 31 March 2016 in the case of 

Bell, Cogeco, Eastlink, Rogers, Videotron and TELUS and 1 January 2017 in the case of Shaw.228 

Below, subsections 6.1 through 6.5 outline the various reasons why the Petitioners have failed to 

demonstrate any grounds that raise substantial doubt as to the correctness of the Commission’s 

retroactivity determinations.    

207. On a final note, TELUS’ attempts to distinguish Bell 1989 by noting that the Supreme 

Court of Canada found that “the added flexibility provided by the power to make [retroactive] 

interim orders is meant to foster financial stability throughout the regulatory process” [Emphasis 

added by TELUS] and that the Commission’s decision had the opposite effect, particularly as it 

came at the conclusion of a three year proceeding.229    

208. These submissions are inconsistent with the actual determination of the Supreme Court of 

Canada with respect to interim rates and retroactive orders, which reads as follows: 

…there should be no concern over the financial stability of regulated utility companies 
where one deals with the power to revisit interim rates. The very purpose of interim rates 
is to allay the prospect of financial instability which can be caused by the duration of 
proceedings before a regulatory tribunal.230 
 

209. Indeed, CNOC submits that by making rates interim the Commission promoted financial 

stability in the telecommunications industry by putting all parties on notice that the previous rates 

had not been just and reasonable, as required by subsection 27(1) of the Act, and that there was a 

possibility that retroactive orders may be issued once final just and reasonable rates were 

established.  

 
226  Id., at para. 41. 
227  See, for example, TELUS Petition, supra note 3, at para 52, Bell Petition, supra note 2, at para 117.  
228  See for example, Bell Petition, supra note 2, at Section 7.0; Cable Carrier Petition, supra note 4 at para 71; TELUS 

Petition, supra note 3, at para 52. 
229  TELUS Petition, supra note 3, at paras 52-54.   
230  Bell 1989, supra note 218, at para 57. 
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210. CNOC therefore submits that the Petitioners have not presented any grounds to qualify or 

distinguish the Supreme Court of Canada’s ruling in Bell 1989, which constitutes an authoritative 

precedent in support of the Commission’s retroactivity determinations in the Order. 

6.1 The Petitioners are Responsible for Delayed Approval of Final Rates 

211. The Petitioners argue that the nearly three-year period of retroactivity is punitive, which 

raises substantial doubt as to the correctness of the Order.231  

212. However, it was in fact the Petitioners themselves that contributed significantly in terms of 

extending the period of retroactivity. As detailed in Part 2.0 of this intervention, the Petitioners 

demonstrated disregard for Phase II costing principles over the course of the regulatory history 

that ultimately culminated with the Order. The Commission confirmed this very fact in TO 2016-

369, stating:  

The Commission is concerned that certain wholesale HSA service providers have 
not conducted their cost studies in accordance with Phase II costing principles, as 
detailed in the Manual, and have not justified departures from the principles and 
methodologies set out in the Manual. The Commission has also identified several 
other costing issues that are addressed in this order.232 

213. The Commission then made an identical statement with respect to Eastlink in TO 2016-

448.233 The Commission’s finding that the Petitioners were conducting themselves in this manner 

came six months after: (1) the rates were made interim on the basis that the rates were likely not 

just and reasonable; and (2) the Commission directed the Petitioners to file new tariff applications 

for aggregated wholesale HSA services to reflect new costing parameters.234 The Petitioners’ non-

conformance with Phase II principles at this critical juncture caused significant disruption and 

delay in establishing final rates. Further, as aforementioned, then Chair and CEO of the 

Commission described the Petitioners’ conduct as “very disturbing” and threatening to Canadians’ 

access to a choice of broadband Internet services.235 

 
231  See for example, Cable Carrier Petition, supra note 4, at para 71; See also TELUS Petition, supra note 3, at para 

54; Bell is also critical of the retroactivity period in para 113 of the Bell Petition, supra note 2. 
232  TO 2016-396, supra note 31, at para 17. 
233  TO 2016-448, supra note 66, at paras 9-13 and preamble. 
234  TD 2016-117, supra note 40, at para 104. 
235  Commission News Release October 6, 2016, supra note 42, 
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214. Disregard of Phase II principles was not the only cause of delay attributable to the 

Petitioners. The Petitioners took every opportunity to cast overly broad and unjustified 

designations of confidential information. This conduct was in direct contravention of the disclosure 

requirements of Telecom Regulatory Policy CRTC 2012-592236 and the Commission Staff Letter 

dated 13 September 2013.237 In addition, the Petitioners omitted critical information from their 

responses to requests for information and even outright refused to provide responses to the 

Commission’s requests for information because they disagreed with the appropriateness, relevance 

or materiality of the Commission’s request.238 

215. CNOC submitted four letters to the Commission seeking appropriate levels of disclosure 

and production of information that was critical to the public record underpinning the Order.239  

216. In one particularly egregious case, CNOC had to file a letter comprised of thirty pages 

describing the Petitioners’ extensive failures to abide by the Commission’s disclosure rules and 

worse, the Petitioners’ outright refusals to respond to the Commission’s requests for 

information.240 Having reviewed this letter and the Petitioners’ reply to the same, the Commission 

identified no less than fifty instances where the Petitioners either did not justify a designation of 

confidential information or where additional information was required.241 Worse yet, this failure 

came after the Commission repeatedly reminded the Petitioners to file cost studies with the 

detailed cost information outlined in the Commission Staff Letter dated 13 September 2013, with 

 
236  Confidentiality of information used to establish wholesale service rates, Telecom Regulatory Policy CRTC 2012-

592, 26 October 2012. 
237  Commission staff letter dated 13 September 2013, Information to be provided in support of wholesale service tariff 

applications, Attachment 1, CRTC File 8638-C12-200805906, https://crtc.gc.ca/eng/archive/2013/lt130913.htm. 
[“CRTC Staff Letter September 13, 2013”]. 

238  See for example: Cogeco (CRTC)02Mar18 Question 6b); Cogeco (CRTC)02Mar18 Question 23d); Cogeco 
(CRTC)02Mar18 Question 23d); Cogeco (CRTC)02Mar18 Question 26; Bragg(CRTC)2Mar18-12 part d); 
Bragg(CRTC)2Mar18-14; Shaw(CRTC)2Mar18-15 part d); Shaw(CRTC)2Mar18-17 part h); Québecor 
Média(CRTC)2mars18-5 groupé part b); Québecor Média(CRTC)2mars18-21 groupé part a), 
https://crtc.gc.ca/eng/archive/2019/2019-288.htm. 

239  CNOC letters dated 18 July 2016 and 7 October 2016 in Follow-up to Telecom Decision CRTC 2016-117, Review 
of costing inputs and the application process for wholesale high-speed access service; See also CNOC letters dated 
21 June 2017 and 8 June 2018 in Follow-up to Telecom Order CRTC 2016-396 and Telecom Order CRTC 2016-
448 – Aggregated wholesale high-speed access. 

240  Issued on 8 June 2018 in Follow-up to Telecom Order CRTC 2016-396 and Telecom Order CRTC 2016-448 – 
Aggregated wholesale high-speed access. 

241  Commission staff letter dated 27 July 2018 in Follow-up to Telecom Order CRTC 2016-396 and Telecom Order 
CRTC 2016-448 – aggregated wholesale high-speed access (HSA) service – Requests for disclosure and additional 
information. 

https://crtc.gc.ca/eng/archive/2013/lt130913.htm
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information publicly disclosed in a manner consistent with the confidentiality guidelines set out in 

TRP 2012-529.242  

217. It also bears noting the Commission’s determination in TO 2016-396243 and TO 2016-

448244, that the Petitioners’ proposed costs were not reasonable due to the lack of pertinent costing 

details.  

218. In summary, the Petitioners disregarded costing and disclosure requirements throughout 

the entire proceeding leading up to the Order. At virtually every turn, they frustrated the ability of 

interested parties and the Commission to scrutinize their cost filings. This disruptive conduct 

significantly prolonged the proceeding and, therefore, the period of retroactivity. It is bewildering 

that the Petitioners are now claiming prejudice due to a period of retroactivity that was 

predominantly their own making.  

219. CNOC suspects that the Petitions (and the concurrent appeals before the Federal Court of 

Appeal and to the Commission) are also purely motivated by the strong incentive to delay the 

coming into force of unfavorable rate decisions for as long as possible. By doing so, the Petitioners 

impose opportunity costs on service-based competitors. Interest does not accrue on retroactive rate 

adjustments. In addition, every dollar of retroactive adjustment that is withheld is a dollar that 

service-based competitors could invest to compete more effectively with the Petitioners.  

220. The Petitioners have the legal and regulatory resources to aggressively delay, stall and 

frustrate the implementation of any Commission decisions that are unfavorable to them. The 

business case for deploying such tactics, when factoring the collateral harms to competition, is 

undoubtedly positive. It is therefore no surprise to CNOC that such tactics are at play in this process 

initiated by the Petitions. 

221. Considering all the above, there is no merit whatsoever to the Petitioners’ criticisms of the 

Commission’s determinations regarding retroactivity. The Commission correctly determined that 

 
242  Commission Staff Letter dated 31 March 2016, Re: Information Associated with the Implementation of Telecom 

Decision CRTC 2016-117; See also Commission Staff Letter dated 16 December 2016, Re: Information 
Associated with the Implementation of Telecom Order CRTC 2016-396. 

243  TO 2016-396, supra note 31, at para 19. 
244  TO 2016-448, supra note 66, at para 13. 
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retroactive application of the final rates is necessary to ensure that wholesale HSA service 

providers use just and reasonable rates.245  

6.2 The Petitioners were fully aware that the order would address the matter of 
retroactivity 

222. The Cable Petition claims that the Commission’s retroactive rate reduction could not be 

anticipated and could not be accounted for in their financial statements “because the existence and 

amount of those payments was unknown”.246  

 
223. This is truly a bizarre argument. At every milestone leading to the Order, the Commission 

explicitly stated that it would assess the extent to which retroactivity would apply when wholesale 

HSA services are set on a final basis.247 In fact, on the record leading to the Order, many of the 

Cable Carriers individually made representations regarding the matter of retroactivity.248 What’s 

more, many of those submissions are directly contradictory with the Cable Carriers’ new position 

that the Commission’s determinations regarding retroactivity were unanticipated. For example: 

 
• Rogers Final Comments stated: “To summarize, Rogers believes that if 

retroactivity is applied, new rates should only be retroactive to the start date of 
the filed cost studies, specifically, April 1, 2016.”249 

 
• Shaw’s final comments stated: “…under Shaw’s unique circumstances, 

retroactivity of final TPIA rates could only reasonably be applied back to 
January 1, 2017.”250 
 

• Cogeco’s final reply stated: “Cogeco submits that the best compromise in this 
context would be to set retroactively final rates approved as a result of this 
proceeding at the date of the interim order issued in Telecom Order CRTC 
2016-396, i.e., on 16 October 2016, and deemed approved on a final basis all 
existing wholesale HSA rates before the date of this Order.”251 

 

 
245  Order, supra note 1, at para 329.  
246  Cable Carrier Petition, supra note 4, at para 71. 
247  TD 2016-117, supra note 40, at para 105; TO 2016-396, supra note 31, at para 28; TO 2016-448, supra note 66 at 

para 18.  
248  Rogers Final Comments dated 12 October 2018, at para 32; Shaw Final Comments dated 12 October 2018, at para 

60; Cogeco Final Reply dated 16 November 2018, at para 101. 
249  Rogers Final Comments dated 12 October 2018, at para 32. 
250  Shaw Final Comments dated 12 October 2018, at para 60. 
251  Cogeco Final Reply dated 16 November 2018, at para 101. 
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224. It cannot be said that the period of retroactivity was unanticipated when Cable Carriers 

themselves advocated for either the same or a very similar period of retroactivity that was 

ultimately reflected in the Order.  

 
225. CNOC also does not accept that the Cable Carriers could not have anticipated the level of 

rate adjustments that was made in the Order. For the better part of the last decade, CNOC 

consistently held the position that rates for aggregated wholesale HSA services were significantly 

inflated above just and reasonable levels. That position is communicated in every costing related 

submission that CNOC filed in the proceeding leading to the Order. Furthermore, that position was 

supported by incontrovertible evidence that the Petitioners’ proposed costs reflected an incorrect 

application of the Phase II methodology, with a corresponding and significant upward influence 

on their proposed rates.  

 
226. Even if the Petitioners disagreed with CNOC’s submissions and evidence, they nonetheless 

had the ability to approximate the effect of CNOC’s proposals on their individual costs and 

proposed rates. For example, CNOC notes that Bell speculated on the public record about the 

impact of retroactive rate adjustments in the range of $100 million in response to requests for 

information from the Commission.252  In fact, the Petitioners presumably conducted such analyses 

when responding to CNOC’s proposals in their various submissions, including their final replies.  

 
227. It therefore follows, that the Cable Carriers, could have easily foreseen the wholesale HSA 

rates that were included in the Order. In turn, those estimates could have been applied to the period 

of retroactivity that many of the Cable Carriers themselves supported. This simple hypothetical 

calculation would have allowed the Cable Carriers to approximate a range of retroactive 

adjustments that the Commission could require in its final determinations. The Cable Carriers’ 

complaints that the rates were “unanticipated” are therefore without merit. 

6.3 The refunds will have no impact on the market positions of the Petitioners 

228. As CNOC has emphasized throughout this submission, the retroactive adjustments 

required by the Order represent the refund of amounts earned through the unjust enrichment that 

 
252  See Telecom Commission Letter Addressed to Philippe Gauvin (Bell Canada), 11 October 2018, CRTC File  8740-

B2-201606873, at Footnote 3, available at: https://crtc.gc.ca/eng/archive/2018/lt181011.htm. 
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the Petitioners enjoyed due to wholesale HSA interim rates that were set above just and reasonable 

levels. The Petitioners were never entitled to these amounts. Accordingly, they have no right to 

claim prejudice now that they are required to return these amounts to their wholesale customers. 

The Petitioners’ position is thus fatally flawed at its core. Each additional layer of argument that 

the Petitioners’ overlay atop this premise is equally flawed. This Section 6.3 of CNOC’s 

submission addresses the Petitioners’ claim that the magnitude of the retroactive adjustment is 

punitive. 

229. All the Petitioners lament the quantum of retroactive adjustment required by the Order.253 

In reality, the amounts in question are insignificant relative to the size of the Petitioners. For 

instance, consider the following information drawn from public filings and information:254  

• Bell alleges up to $100 million in retroactive refunds resulting from the Order.255 This 

figure represents less than 0.004% of the Bell’s parent company, BCE Inc.’s, $23.5 billion 

in annual revenues for 2018.256 

• Rogers reports retroactive refunds resulting from the CRTC Order totaling $140 million.257 

This figure represents less than 1% of Rogers’ $15.1 billion in revenues for 2018.258  

• In the case of Quebecor Media Inc. (“Quebecor”) on behalf of Videotron, the $50 million259 

in refunds resulting from the CRTC Order represent 1.2% of its $4.18 billion in revenues 

for 2018.260  

• In the case of Cogeco, $25 million in refunds represents 1% of its $2.43 billion in revenues 

for 2018.261  

 
253  See Bell Petition, supra note 1, at para 66; See Cable Carriers Petition, supra note 4, at para 71; TELUS Petition, 

supra note 3, at para 20. 
254  Note: Eastlink has not disclosed the amount of refunds that it will be required to make. As a private company, 

Eastlink also does not publicly report its revenues. TELUS has not disclosed an estimate of the amount of 
retroactive refunds that it is required to pay in accordance with the Order. 

255  Written Representations of Bell Canada, Bell MTS and MTS Inc. in Bell et al. vs British Columbia Broadband 
Association et al. (Court File No. 19-A-59), at para 55.  

256  BCE Inc. 2018 Annual Report, p.5. 
257  Affidavit of David James Watt sworn September 12, 2019 in Federal Court of Appeal Court File No. 19-A-58 

(“Watt Affidavit”), at para 7. 
258  Rogers Communications Inc. 2018 Annual Report, at p.15. 
259  Watt Affidavit, supra note 258, at para 7. 
260  Quebecor Inc. Consolidated Financial Statements 2018, at p.1. 
261  Cogeco Communications 2018 Annual Report, at p.3. 
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• Finally, in the case of Shaw, $10 million262 in refunds represents 0.2% of its $5.2 billion 

in revenues for 2018.263  

230. These comparisons plainly reveal the insignificance of the retroactive adjustments relative 

to the massive annual revenues of the Petitioners. It is thus no surprise that Rogers’s CFO Anthony 

Staffieri characterized Rogers’ refund obligation as “not significant on a go-forward basis”.264 

Likewise, these comparisons are consistent with the near unanimous assessment by financial 

observers that the Order will have little, if any, impact on the Petitioners’ market share and 

competitive position in the broadband market.265 

231. Quebecor’s financial reporting is especially revealing when it comes to assessing the 

impact of the Order on the Petitioners. Under the “Contingencies and legal disputes” section of 

Quebecor’s 2019 third quarter management discussion and analysis, Quebecor states the 

following: 

Lawsuits were brought by and against the Corporation in connection with business 
disputes between the Corporation and a competitor. At this stage in the proceedings, 
management of the Corporation does not expect their outcome to have a material 
effect on Corporation’s results or financial position.266 

232. One of these lawsuits happens to be a $150 million dollar lawsuit brought by Bell against 

Quebecor.267 If a $150 million dollar liability would not have a material effect on Quebecor’s 

financial position, how is it that a $50 million in retroactive refunds would have a significant effect 

on the company?   

233. Whereas the retroactive refund amounts are not material for the Petitioners, these sums are 

very significant from the perspective of service-based competitors, as detailed in the subsequent 

section. 

 
262  Watt Affidavit, supra note 258, at para 7. 
263  Shaw Communications Inc. 2018 Annual Report, at p.8. 
264  Rogers Communications Inc. BMO Media & Telecom Conference dated 10 September 2019, at p.9. 
265  As summarized above in Section 5.1.5. 
266 Quebecor Inc. 2019 Third Quarter Management Discussion and Analysis at p. 27. 
267  As described in the Quebecor Press Release dated April 26, 2019 “More abuse of process by Bell” 

https://www.quebecor.com/en/-/une-nouvelle-procedure-abusive-de-bell. 

https://www.quebecor.com/en/-/une-nouvelle-procedure-abusive-de-bell
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6.4 The Petitioners have no basis to speculate on how service-based competitors will 
 allocate the refunds 

234. Just as the Petitioners mischaracterize their experience of retroactive adjustments as being 

punitive, they also mischaracterize service-based competitors’ receipt of such amounts as a 

“windfall”.268 They go farther still and boldly claim that service-based competitors will allocate 

the entirety of these amounts to the payment of dividends with no pass through benefits to end-

users.269 This hyperbolic statement by the Cable Carriers is typical of the arguments of the 

Petitioners: 

These retroactive payments must be made even though the CRTC Order does not 
impose any requirements on Resellers to refund to consumers all or any portion of 
those payments, or to use the funds to make investments in their own wireline 
networks. Rather, these extraordinary retroactive payments amount to windfall 
gains that the Resellers can simply pocket and distribute to their owners, or use for 
marketing purposes to increase their share of customers in a distorted market.270 
 

235. The Petitioners have no basis to speculate whether service-based competitors would use 

retroactive refunds to fund one purpose or another. Their submissions on this matter constitute 

pure and unfounded speculation that should be accorded no weight by the Governor in Council. 

236. More profoundly, the Petitioners’ vapid claim misses the point of retroactive adjustments. 

As explained earlier in Section 5.1, the Petitioners each make their own financial decisions 

regarding dividends, repayment of debt, operational and administrative expenditures, various other 

categories of expenditures – and investment. The same is true for service-based competitors. The 

Order provides service-based competitors with an opportunity to make such financial decisions 

with respect to amounts that were wrongfully paid to the Petitioners due to rates that were in excess 

of just and reasonable levels. How service-based competitors decide to allocate those funds is up 

to them, as a right.  

 
268  TELUS Petition, supra note 3, at para 51.  
269  TELUS Petition, supra note 3, at para 51; Bell Petition, supra note 1, at paras 10, 117; Cable Carrier Petition, 

supra note 4, at para 70. 
270  Cable Carrier Petition, supra note 4, at para 70. 
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237. The Petitioners’ claims regarding service-based competitor dividend payments are also 

astonishingly ironic given that the Petitioners are increasing their own dividends while threatening 

investment reductions.271 

238. While service-based competitors necessarily have the freedom to allocate retroactive 

refunds as they see fit, there are strong indications that refunds will translate into significant 

benefits for Canadian consumers of broadband services. Indeed, the new rates approved in the 

Order caused an immediate and profound commercial response from many service-based 

competitors. These providers responded to a cost structure based on just and reasonable rates by 

lowering retail pricing. 

239. In other words, the Order created immediate benefits for Canadian consumers going 

forward.272 There is no reason to doubt that the application of rates retroactively would not also 

translate into significant consumer benefits going forward. Importantly, such benefits are not 

limited to significant retail pricing reductions. Retroactive refunds can help service-based 

competitors finance investment and innovation that ultimately benefits Canadians.   

240. As already noted, more than 125,000 Canadians wrote letters to their Members of 

Parliament, the Chair of the CRTC, the Governor in Council, and the Minister of Innovation, 

Science, and Industry to support the Order. This level of public support demonstrates that 

Canadians are confident that the Order is in their best interest.  

241. Overall, the Petitioners have no valid basis for making claims about: (1) how service-based 

competitors will allocate retroactive refunds; or (2) whether service-based competitors’ financial 

decisions will benefit Canadians. Service-based competitors have already demonstrated that they 

are poised to respond to the Order in meaningful ways that benefit consumers.  

6.5 Bell’s report on retroactivity in other jurisdictions is irrelevant  

242. Bell attached to its Petition a report from the firm Gilbert + Tobin (“Gilbert and Tobin 

Report”) that examines the use of retroactive rate-setting in Australia, New Zealand, and the United 

Kingdom.  The Gilbert and Tobin Report claims that the Commission’s decision to use retroactive 

 
271  See Section 5.1.9.  
272  That is, until the Federal Court of Appeal’s interlocutory injunction came into effect. 
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rate-setting in the Order is “out of step with international best practice”.273  However, the Gilbert 

and Tobin Report does not support its conclusion that the Order is somehow out of step with 

international best practice. 

 

243. The fundamental problem with the Gilbert and Tobin Report is that all it actually 

demonstrates is that Canada, Australia, New Zealand, and the United Kingdom each have different 

regulatory regimes for telecommunications and that their respective telecommunications 

regulators operate under different enabling statutes that grant them different powers, including 

with respect to retroactive rate-setting.   

 

244. For example, the Gilbert and Tobin Report states that the telecommunications regulator in 

the United Kingdom, Ofcom, is prohibited by law from varying rates retroactively.274  CNOC has 

no comment on whether this is an accurate statement of the law in the United Kingdom, but 

regardless of whether it is or it is not, it is irrelevant to a consideration of whether the Commission 

appropriately used lawfully granted, retroactive rate-setting in the Order.   As noted above, the fact 

that the Commission is empowered to make use of retroactive rate-setting is well-established in 

Canadian law, having been confirmed by the Supreme Court of Canada in 1989.  

 

245.  The Gilbert and Tobin Report goes on to describe the state of the law in Australia, in which 

it claims that while the Australian telecommunications regulator, the Australian Competition and 

Consumer Commission (“ACCC”), may engage in retroactive rate-setting, it only does so “in a 

tightly structured framework which, consistent with the rationale of ex ante regulation, focuses on 

prospective rate setting.”275  The Gilbert and Tobin Report claims that the ACCC, due to its 

statutory constraints, would not have been able to set retroactive rates in the manner that the 

Commission did in the Order.276 

 

246. As with the United Kingdom, CNOC will assume, for the sake of argument, that the 

description of Australian law provided in the Gilbert and Tobin Report is accurate.   All that the 

 
273 Bell Petition, supra note 2, Attachment, at p 3.  
274  Id., Attachment, at pp. 5-6.   
275 Id., Attachment, at p. 6.  
276 Id., Attachment, at pp. 7-8.   
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Gilbert and Tobin Report demonstrates is that the ACCC operates under a different statutory 

framework than the Commission, which, since the ACCC is an Australian regulator and the 

Commission is a Canadian regulator, is hardly surprising.  

 

247. Finally, the Gilbert and Tobin Report describes the situation in New Zealand.  Interestingly, 

the Gilbert and Tobin Report states that once a rate-setting decision has been made in New 

Zealand, it may be “reopened and varied if there has been a material change of circumstances or 

if the determination was made on the basis of information that was false or misleading in a material 

particular.”277  In addition, the Gilbert and Tobin Report affirms that the telecommunications 

regulator in New Zealand, the New Zealand Commerce Commission (“NZCC”) has “a legal power 

to backdate rate determinations, including to cover the period of an interim determination. 

However, the NZCC has exercised great caution in exercising this power.”278 

 

248. Once again, CNOC is assuming that the description of the law in New Zealand by the 

Gilbert and Tobin Report is accurate.  What is interesting about the example of the NZCC is that 

it seems very similar to how the Commission operates.  The Commission also exercises caution 

with retroactivity and does not issue retroactive decisions as a matter of course, but only where it 

feels that retroactive rate-setting is justified by the circumstances.   

 

249. Moreover, the Commission’s criteria for reviewing and/or varying one of its decision is 

very similar to the criteria that the NZCC appears to use.  The Commission will exercise its power 

to review and/or vary a decision if an applicant can demonstrate that there that there is substantial 

doubt as to the correctness of the original decision, for example due to:279 

• an error in law or in fact; 

• a fundamental change in circumstances or facts since the decision; 

• a failure to consider a basic principle which had been raised in the original proceeding; 

or 

• a new principle which has arisen as a result of the decision. 

 
277 Id., Attachment, at p. 9.  
278 Id., Attachment, at p. 9.  
279  Telecom Information Bulletin CRTC 2011-214, Revised guidelines for review and vary applications, 25 March 

2011 at para 5.  



76 
 

 

250. All of that being said, as with the other two comparator jurisdictions cited in the Gilbert 

and Tobin Report, all that its analysis of the law of New Zealand shows is that the NZCC operates 

in its own unique context with a unique enabling statute, just as the Commission does.  However, 

CNOC notes that, based on the description provided in the Gilbert and Tobin Report, the approach 

of the NZCC to retroactive rate-setting and varying past decisions does not actually appear that 

different than the approach of the Commission. 

 

251. The Gilbert and Tobin Report also seems to make much of the fact that under the NZCC’s 

approach, sometimes retroactive rates may actually be set higher for service-based competitors.280  

CNOC is not sure why Bell or the Gilbert and Tobin Report think service-based competitors may 

be surprised by this fact.  CNOC and service-based competitors have always understood that when 

wholesale rates are interim, there is a risk that the final wholesale rates may be higher, and that 

retroactivity may work against the interests of service-based competitors. The reason that this does 

not actually tend to occur is because Incumbents chronically overstate the costs used by the 

Commission to set interim rates, and only after a thorough analysis, does it become apparent that 

final rates must be set at lower levels in order to be just and reasonable. 

 

252. The Gilbert and Tobin Report does not conduct any analysis of the merits of the different 

approaches to retroactive rate-setting and is primarily a descriptive report.  Far from conducting 

any analysis of the outcomes achieved in the three jurisdictions examined, the Gilbert and Tobin 

Report merely describes the legal framework for retroactive rate-setting in the three jurisdictions, 

which only shows that different telecommunications regulators operate in different legal contexts.  

Moreover, at least one of these jurisdictions, New Zealand, appears to, based on the Gilbert and 

Tobin Report’s description, approach retroactive rate-setting in a similar manner to the 

Commission.   Regardless of the situation in New Zealand, the fact that regulators in three countries 

have different legal constraints imposed on them when it comes to retroactive rate-setting is hardly 

a basis for proclaiming an approach an “international best practice”.281 

 

 
280  Bell Canada Petition, supra note 2, Attachment, at p. 10.  
281  Id., Attachment, at p 3.  
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253. CNOC notes that far from proving that not using retroactive rate-setting is an international 

best practice, the limited sample size of the Gilbert and Tobin Report makes it entirely possible 

that other regulators look to Canada as a model of how to approach retroactive rate-setting.  

 

254. As a result of these flaws, the Gilbert and Tobin Report’s claim that the Commission 

somehow deviated from international best practice by including a retroactive component to the 

Order must be disregarded.  

 

255. CNOC also wishes to highlight to the Governor in Council another facet of the regulatory 

regimes of Australia, New Zealand, and the United Kingdom that Bell and the Gilbert and Tobin 

Report appear to have overlooked and which will CNOC will discuss in greater detail below.  All 

three of these jurisdictions have made use of functional and/or structural separation of their 

incumbent telecommunications operators as a remedy for insufficient competition.282  As CNOC 

will demonstrate, functional and/or structural separation incentivizes wholesale providers to offer 

just and reasonable terms and conditions for access to service-based competitors.  Thus, to the 

extent that retroactive rate-setting is relatively rare in all three jurisdictions, it may simply be 

because it is not needed due to the use of functional/structural separation as a more robust 

regulatory remedy.  

7.0 COMPETITOR MARKET SHARES DO NOT JUSTIFY UNJUST AND 
 UNREASONABLE RATES 

256. The Petitions claim that since service-based competitors have gained market-share over the 

last decade, there was no reason to adjust wholesale rates.283  This argument does not withstand 

scrutiny. 

 

257. Firstly, it is important to put the service-cased competitor market share gain in context.  

According to the Commission’s data, service-based competitors increased their overall share of 

 
282  OECD, Structural Separation in regulated industries: Report on implementing the OECD. 
 Recommendation, 2016, https://www.oecd.org/daf/competition/Structural-separation-in-regulated-industries-

2016report-en.pdf, at p. 40-50 [“OECD Report on Structural Separation”]. 
283  Bell Canada Petition, supra note 2, at para 4; TELUS Petition, supra note 3, at para 46; Cable Carrier Petition, 

supra note 4, at p. 1.  

https://www.oecd.org/daf/competition/Structural-separation-in-regulated-industries-2016report-en.pdf
https://www.oecd.org/daf/competition/Structural-separation-in-regulated-industries-2016report-en.pdf
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the residential broadband market from 6.8% to 8.9% between 2014 and 2018.284  This is still an 

incredibly small portion of the overall broadband market, especially considering that this market-

share is divided amongst hundreds of service-based competitors.  

 

258. More importantly, simply because service-based competitors have been able to increase 

their market-share over the last few years is no justification for rates to not be just and reasonable.  

In fact, the Commission is required under subsection 27(1) of the Act to ensure that wholesale rates 

are just and reasonable.  Once the Commission became aware that rates were inflated and had been 

set using inaccurate inputs, it was required to act to correct them. 

 

259. Moreover, implicit in the argument of the Petitions is that service-based competitors have 

already reached a sufficient market share and thus no further action was warranted on the part of 

the Commission.  However, there is no ‘optimal’ level of service-based competition, particularly 

as the Commission’s application of Phase II costing (inclusive of a reasonable mark-up) ensures 

that regardless of the amount of the market captured by service-based competitors, wholesale 

service providers are adequately compensated. As CNOC explains further below, in some 

jurisdictions, the retail market is required by law, using functional and/or structural separation, to 

only be serviced by service-based competitors.  

 

260. Finally, CNOC notes that unless the Order is upheld, in all likelihood, the market shares of 

service-based competitors will quickly erode as they will be forced to pay rates that are not just 

and reasonable, thus hindering their ability to compete against the Incumbents.   

 

261. Overall, there is absolutely no basis for the proposition that because service-based 

competitors have made moderate gains in market share over the year that the Commission should 

have knowingly permitted unjust and unreasonable rates to continue. In fact, such an approach 

would have been illegal pursuant to subsection 27(1) of the Act. 

 
284  2019 CMR, supra note 169, at p. 216.  
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8.0 THE CABLE CARRIERS ARE NOT UNDULY PREJUDICED BY THE ORDER 

262. The Petitions all follow the same general script, down to the pervasive and incorrect use of 

the term “resellers” to describe service-based competitors.  The script used in the Petitions is that 

the Order set wholesale rates too low, thus the Petitioners will earn less money, thus they will have 

no choice but to dramatically cut investment in infrastructure, particularly in rural and remote 

areas.   CNOC has already addressed these spurious claims above.   

 

263. However, the Cable Carriers make two other claims, arguing that they are somehow 

uniquely prejudiced, when compared to the ILECs, by the Order.   

 

264. Firstly, the Cable Carriers claim that Phase II costing methodology does not accurately 

capture their costs because the Commission “has never approved a Costing Manual that takes into 

account the technologies that the Cable Companies use to deliver broadband internet access 

services to Canadian consumers.”285 

 

265. Secondly, the Cable Carriers claim that the Order uniquely prejudices them because they 

are required to provide aggregated wholesale HSA service at speeds that are significantly greater 

than those that the ILECs are compelled to offer to service-based competitors.286 

 

266. Both claims are misleading and must be rejected.  

 

267. With respect to the first claim, the Cable Carriers have been subject to Phase II costing 

since the late 1990s and have participated in countless costing proceedings, including the present 

one, since that time.  If the Cable Carriers had wanted to submit their own costing manual to the 

Commission for approval, there was nothing preventing them from doing so at any time over the 

last two decades.  The fact that the Cable Carriers have chosen to never prepare a Costing Manual 

for use by the Commission should not now entitle them to denigrate Phase II costing when they 

disagree with its outcome in a proceeding. In fact, the Cable Carriers supported the use of Phase 

 
285 Cable Carriers Petition, supra note 4, at para 37.  
286 Id. at paras 84-85.  
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II costing as the appropriate methodology to determine their wholesale rates when they first 

became subject to the requirement to provide wholesale access to service-based competitors.287 

 
268. More importantly, the ILEC costing manual is not bound by a network technology or 

architecture. Phase II methodology accounts for how network facilities are used in practice, 

whether they are ILEC or cable facilities. For this simple reason, the Cable Carriers do not need 

any separate Phase II methodology or manual. If they felt differently about this, they could have 

filed such a manual decades ago, as noted in the preceding paragraph.  

 

269. As for the second claim, the Cable Carriers have left out vital context.  It is true, that the 

Cable Carriers are required to provide aggregated wholesale HSA services a significantly greater 

download speeds than the ILECs.  This is because the Commission has decided, at the present 

time, to only allow access to FTTP networks on a disaggregated basis.  As CNOC mentioned 

above, the current disaggregated interim wholesale HSA regime is unworkable and needs to be 

corrected before significant demand for disaggregated HSA services, which support FTTP access, 

will increase.288 

 

270. This delay in the implementation of the disaggregated wholesale regime explains the 

discrepancy in speeds that the ILECs and Cable Carriers are required to offer. As a general 

proposition, the ILECs have two types of network technologies currently deployed, FTTN and 

FTTP.  As the Commission has decided, for the present, that service-based competitors may only 

access FTTP on a disaggregated basis, and this wholesale regime is not yet workable, this means 

that service-based competitors obtaining wholesale HSA service from the ILECs, must do so on 

their FTTN technology.  Similarly, service-based competitors obtaining wholesale HSA service 

from the cable carriers, must do so using their traditional coaxial cable networks, not their FTTP 

networks.  

 

 
287 Regulation under the Telecommunications Act of Cable Carriers’ Access Services, Telecom Decision CRTC 99-8, 

6 July 1999, at paras 7-10.  
288 For a summary of some of these problems, see CNOC 2018 Part 1 Application, supra note 36, at Executive 

Summary.  
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271.  The ILECs’ FTTN technology is generally only capable of offering speeds of up to 50 

Mbps download.  By contrast, the Cable Carriers’ traditional coaxial cable networks are capable 

of significantly greater download speeds than the ILECs’ FTTN networks, but it is important to 

note that the disparity in upload speeds on both network technologies is relatively minor.  

 

272. Thus, the reason that the Cable Carriers are currently required to offer wholesale HSA 

services at greater speeds than the ILECs has nothing to do with discriminatory treatment, but 

stems entirely from the fact that the Cable Carriers’ coaxial cable networks are simply capable of 

offering greater download speeds than the ILECs’ FTTN networks and the wholesale regime for 

access to wholesale HSA over FTTP has not yet been implemented in a workable manner by the 

Commission.  This is a temporary situation. The industry is awaiting a Commission decision that 

could address the problems with the regulatory framework surrounding disaggregated HSA 

services, including services provisioned over ILEC FTTP networks.289   

 

273. Finally, CNOC emphasizes that regardless of the fact that the Cable Carriers are currently, 

and temporarily required to offer wholesale HSA access at greater download speeds than the 

ILECs, Phase II costing ensure that they are properly compensated for their costs of doing so and 

given a sizeable mark-up on their costs to continue to incentivize them to invest.  

 

274. For all these reasons, the Governor in Council should therefore reject the misleading 

statements of the Cable Carriers that the Order somehow uniquely prejudices their interests.  

9.0 THE GOVERNOR IN COUNCIL SHOULD NOT MODIFY THE COMMISSION’S 
 REGULATORY SCHEDULE  

275. Each of the Petitions requests that the Governor in Council make modifications to the 

Commission’s proposed regulatory schedule.   

 

276. Bell requests that the Commission be directed to “conduct a review of the wholesale 

wireline framework before a review of its approach to wholesale rate-setting.”290 

 
289 Ibid.  See also generally CRTC File 8662-C182-201809534. 
290 Bell Canada Petition, supra note 2, at para 122(c).  
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277. TELUS requests that the Commission be directed to: 

 

conduct its review of the wholesale high-speed access regulatory framework (the 
“Framework”) that it was already planning for 2020 before initiating any future 
review of wholesale wireline rates or issuing any decisions on wholesale wireline 
rate proceedings presently before the Commission.291 
 

278. The Cable Carriers request that the Order should be referred back to the Commission and 

that:  

 
the final rates for wholesale high-speed access services (aggregated and 
disaggregated) should be established in conjunction with the CRTC’s pending 
broader review of the wholesale high-speed access regulatory framework, and 
not before that review is completed.292 

 
279. The Governor in Council should reject these requests.   

 

280. Firstly, CNOC submits that it is inappropriate, except in extenuating circumstances, for the 

Governor in Council to involve itself in the internal operations of the Commission, including how 

the Commission chooses to schedule proceedings.  The role of the Governor in Council is to ensure 

that the Commission’s decisions advance Canada’s statutorily enacted telecommunications policy 

objectives in section 7 of the Act and are consistent with any applicable Policy Directions293, not 

to manage the dockets of the Commission.  

 

281. More significantly, the proposals of the Petitioners would result in an intolerable delay in 

the establishment of final rates for aggregated wholesale HSA services. These rates have been 

under review since 2015, which means that the industry is now entering its fifth year in which 

these rates remain unsettled. As noted above, the situation has taken so long to resolve that several 

 
291 TELUS Petition, supra note 3, at para 65.  
292 Cable Carriers Petition, supra note 4, at para 136(a).   
293 The two policy directions to the Commission currently in force are Order Issuing a Direction to the CRTC on 

Implementing the Canadian Telecommunications Policy Objectives, SOR/2006-355 [“2006 Policy Direction”] and 
Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy Objectives to 
Promote Competition, Affordability, Consumer Interests and Innovation, SOR/2019-227 [“2019 Policy 
Direction”]. 
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(lower speed) wholesale services at issue are now in their final lifecycle. The Petitioners now seek 

to further delay the establishment of final rates by compelling the Commission to conduct further 

general policy reviews before returning to the subject of these rates.  

 

282. To give the Governor in Council an idea of how much delay may be occasioned if it grants 

the Petitioners’ scheduling requests, it is useful to look at the timeline associated with the 

completion of the last wholesale wireline review.  That review was initiated on October 15, 2013 

by Telecom Notice of Consultation 2013-551.294  It was not completed until Telecom Regulatory 

Policy 2015-326295 (“TRP 2015-326”) was issued on July 22, 2015, a total of 646 days, and after 

that, there were a number of follow-up proceedings that stemmed from TRP 2015-326, including 

a number of proceedings relating to the implementation of the wholesale framework for access to 

FTTP services, a matter which is still ongoing.296  

 

283. In a hypothetical scenario where the Commission is ordered to complete its wholesale 

wireline review before considering any issues with respect to wholesale rates, and assuming that 

wholesale wireline review commences on June 1, 2020, and wholesale wireline review takes as 

long as the previous one, the Commission would not complete its review before March 9, 2022.   

 

284. Even if the Commission were to immediately, on March 9, 2022, turn its mind back 

towards setting wholesale rates, and assuming its planned review of its wholesale costing 

methodology did not necessitate further delays, it would presumably need at least  6 months to 

issue a decision, which would mean that final rates for wholesale HSA aggregated services would 

not be issued until September 9, 2022.   CNOC notes that this is a best-case scenario and does not 

account for the possibility of other further process or appeals.   

 

 
294  Review of wholesale services and associated policies, Telecom Notice of Consultation CRTC 2013-551, 15 

October 2013.  
295  TRP 2015-326, supra note 117.  
296 See, for example, the proceeding leading to Follow-up to Telecom Regulatory Policy 2015-326 – Implementation 

of a disaggregated wholesale high-speed access service, including over fibre-to-the premises access facilities, 
Telecom Decision CRTC 2016-379, 20 September 2016; and the proceeding leading to Telecom Decision 2019-
362, CISC Network Working Group – Consensus report NTRE062 regarding the implementation of disaggregated 
wholesale high-speed access services, 1 November 2019.  
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285. Therefore, under the proposals of the applicants, wholesale rates that have already been 

under review since 2015 would remain unsettled until at least late in 2022, if not later!  A seven-

year process to set wholesale rates simply cannot be allowed to occur.  

   

286. There has already been enough delay.  CNOC requests that the Governor in Council reject 

the scheduling changes proposed by the Petitioners, which are clearly designed to delay the 

implementation of just and reasonable wholesale rates for as long as possible. Instead the Order 

should be upheld in its entirety.  In addition, as discussed further below, CNOC urges the Governor 

in Council to take measures to end the ability and incentive of the Petitioners to delay the 

introduction of just and reasonable wholesale rates using functional and/or structural separation.  

 

10.0 THE ORDER ADVANCES CANADA’S TELECOMMUNICATIONS POLICY 
 OBJECTIVES  

 
287. The Order is fully consistent with, and advances, Canada’s telecommunications policy 

objectives as they are articulated in the Act, the 2006 Policy Direction297, the 2019 Policy 

Direction298, and the mandate letter of the Minister for Innovation, Science, and Industry.  

 

288.  As described above, the Order, using Phase II costing, lowered wholesale rates for 

aggregated HSA services to just and reasonable levels while still ensuring that rates are set at a 

level where wholesale providers are incentivized to invest in telecommunications infrastructure.  

The Order also ensured that wholesale rates for aggregated HSA services are just and reasonable 

by requiring the Petitioners to refund to service-based competitors overpayments made by the latter 

since 2016.   

 

289. The result of just and reasonable wholesale rates for aggregated wholesale HSA services 

is that service-based competitors are better able to compete against the Petitioners, other 

telecommunications service providers, and each other through offering affordable 

telecommunications services to all Canadians, including those in rural and remote areas, investing 

 
297 2006 Policy Direction, supra note 294. 
298 2019 Policy Direction, supra note 294.  
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in infrastructure where it makes economic sense to do so, and engaging in innovation. Enhanced 

levels of competition through a vibrant wholesale market also represents maximum reliance upon 

market forces when compared to the alternative of engaging in heavy-handed and economically 

inefficient retail price regulation.  All these outcomes are fully consistent with and advance 

Canada’s telecommunications policy objectives.  

 

290. The outcomes of the Order advance several of Canada’s telecommunications policy 

objectives that are articulated in section 7 of the Act, including: 

 

• to facilitate the orderly development throughout Canada of a telecommunications 

system that serves to safeguard, enrich and strengthen the social and economic fabric 

of Canada and its regions;299 

o The Order advances this policy objective by ensuring that Canadians in all 

regions of the country have multiple choices for affordable broadband Internet 

access.  

 

• to render reliable and affordable telecommunications services of high quality accessible 

to Canadians in both urban and rural areas in all regions of Canada;300 

o The Order advances this policy objective by ensuring that Canadians in both 

urban and rural areas can access high quality, and affordable, broadband 

Internet from service-based competitors.  In addition, by providing service-

based competitors with additional levels of capital and just and reasonable 

wholesale rates, it will enable service-based competitors to make a greater 

contribution towards investing in rural areas to help bridge the digital divide.  

 

• to enhance the efficiency and competitiveness, at the national and international levels, 

of Canadian telecommunications;301 

 
299 Paragraph 7(a) of the Act. 
300 Paragraph 7(b) of the Act. 
301 Paragraph 7(f) of the Act.  
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o The Order enhances the level of competitiveness in Canadian 

telecommunications by freeing service-based competitors from the requirement 

to pay unjust and unreasonable wholesale rates and refunding to them amounts 

that were overpaid to the Petitioners over the last three years.  With just and 

reasonable wholesale rates, service-based competitors will be better able to 

compete against the Petitioners.  

 

• to foster increased reliance on market forces for the provision of telecommunications 

services and to ensure that regulation, where required, is efficient and effective;302 

o The Order fosters increased reliance on market forces by setting proper 

wholesale rates for aggregated wholesale HSA, which will allow service-based 

competitors to focus on competing in the market against the Petitioners instead 

of seeking regulatory relief.  Moreover, the creation of wholesale competition 

to ensure choice, innovation, and affordability, represents significantly greater 

reliance on market forces than the alternative of heavy-handed and 

economically inefficient retail rate regulation.  

 

• to stimulate research and development in Canada in the field of telecommunications 

and to encourage innovation in the provision of telecommunications services;303 

o The Order stimulates research and development and encourages innovation by 

enhancing competition.  Greater levels of competition in a market will spur 

greater levels of competition, by both incumbents and new entrants, as all 

competitors seek to differentiate themselves and battle for market share.  

 

• to respond to the economic and social requirements of users of telecommunications 

services.304 

o As CNOC explained above, Canadians pay amongst the highest prices in the 

world for telecommunications services, including broadband Internet access.  

 
302 Paragraph 7(f) of the Act. 
303 Paragraph 7(f) of the Act. 
304 Paragraph 7(f) of the Act. 
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The Order will provide Canadians with more affordable choices for broadband 

Internet access, as demonstrated by the reductions in price made by CNOC 

members following the release of the Order. 

 

291. The Order is also fully consistent with the Governor in Council’s directions to the 

Commission articulated in the 2006 Policy Direction, including:  

 

• the Commission should rely on market forces to the maximum extent feasible as the 

means of achieving the telecommunications policy objectives;305 

o The Order is consistent with this direction as it fosters increased reliance on 

market forces by setting proper wholesale rates for aggregated wholesale HSA, 

which will allow service-based competitors to focus on competing in the market 

against the Petitioners instead of seeking regulatory relief.  Moreover, the 

creation of wholesale competition to ensure choice, innovation, and 

affordability, represents significantly greater reliance on market forces than the 

alternative of heavy-handed and economically inefficient retail rate regulation.  

 

• the Commission should, when relying on regulation, use measures that are efficient and 

proportionate to their purpose and that interfere with the operation of competitive 

market forces to the minimum extent necessary to meet the policy objectives;306 and 

o The Order is consistent with this direction as the Commission used the 

minimum amount of regulation necessary to achieve the policy objectives set 

out in section 7 of the Act.  More specifically, since a completely unregulated 

market would lead to anti-competitive outcomes and market dominance by the 

Incumbents, the Commission chose to create an effective wholesale market 

based upon just and reasonable wholesale rates, which interferes with the 

operation of competitive market forces far less than more intrusive forms of 

regulation such as retail rate regulation.  

 
305 Subparagraph 1(a)(i) of the 2006 Policy Direction.  
306 Subparagraph 1(a)(ii) of the 2006 Policy Direction. 
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• the Commission, when relying on regulation, should use measures that, if they are of 

an economic nature, neither deter economically efficient competitive entry into the 

market nor promote economically inefficient entry.307 

o The Order is consistent with this direction as it relies upon the Phase II costing 

methodology to ensure that wholesale rates are set at a level where competitors 

are able to enter the market and compete, while still ensuring that wholesale 

providers are incentivized to invest, thus ensuring that entry is economically 

efficient and does not create inefficiencies by negatively impacting investment 

incentives.  

 

292. The Order is also fully consistent with the Governor in Council’s directions to the 

Commission articulated in the 2019 Policy Direction, including: 

 

• The Commission should encourage all forms of competition and investment;308 

o The Order is consistent with this direction as, using just and reasonable 

wholesale rates established using the Phase II costing methodology, it 

encourages both service-based competitors and the Petitioners to complete and 

invest. 

 

• The Commission should foster affordability and lower prices, particularly when 

telecommunications service providers exercise market power;309 

o The Order is consistent with this direction as through setting just and reasonable 

wholesale rates it enabled service-based competitors, including CNOC 

members, to lower their prices.  

 

• The Commission should ensure that affordable access to high-quality 

telecommunications services is available in all regions of Canada, including rural 

areas;310 

 
307 Subparagraph of the 2006 Policy Direction. 
308 Subparagraph 1(a)(i) of the 2019 Policy Direction. 
309 Subparagraphs 1(a)(ii) of the 2019 Policy Direction. 
310 Subparagraph 1(a)(iii) of the 2019 Policy Direction. 



89 
 

o The Order is consistent with this direction as through setting just and reasonable 

wholesale rates it enabled service-based competitors, including CNOC 

members, to lower their prices, including in rural areas.  

 

• The Commission should enhance and protect the rights of consumers in their 

relationships with telecommunications service providers, including rights related to 

accessibility;311 

o The Order is consistent with this direction as by enhancing competition it also 

enhances the rights of consumers as in a truly competitive market, 

telecommunications service providers that do not respect the rights of 

consumers will find their customers switching to competitors.  

 

• The Commission should reduce barriers to entry into the market and to competition for 

telecommunications service providers that are new, regional or smaller than the 

incumbent national service providers;312 

o The Order is consistent with this direction as by setting just and reasonable 

wholesale rates it is reducing barriers to entry for service-based competitors.  

  

• The Commission should enable innovation in telecommunications services, including 

new technologies and differentiated service offerings;313 

o The Order is consistent with this direction as it stimulates research and 

development and encourages innovation by enhancing competition.  Greater 

levels of competition in a market will spur greater levels of competition, by 

both incumbents and new entrants, as all competitors seek to differentiate 

themselves and battle for market share.  

 
• The Commission should stimulate investment in research and development and in other 

intangible assets that support the offer and provision of telecommunications services.314 

 
311 Subparagraphs 1(a)(iv) of the 2019 Policy Direction. 
312 Subparagraph 1(a)(v) of the 2019 Policy Direction. 
313 Subparagraph 1(a)(vi) of the 2019 Policy Direction. 
314 Subparagraph 1(a)(vii) of the 2019 Policy Direction 
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o The Order is consistent with this direction as it stimulates research and 

development and encourages innovation by enhancing competition.  Greater 

levels of competition in a market will spur greater levels of competition, by 

both incumbents and new entrants, as all competitors seek to differentiate 

themselves and battle for market share.  

 

293. Finally, the outcomes of the Order also advance several of the government’s 

telecommunications policy objectives that are detailed in the mandate letter of the Minister of 

Innovation, Science, and Industry:  

 

• “You will also take steps to support consumer choice and competition to make life 

more affordable for middle class families.”315 

o The Order is consistent with this objective as through setting just and 

reasonable wholesale rates it enabled service-based competitors, including 

CNOC members, to lower their prices.  

 

• “Work with the Minister of Infrastructure and Communities, the Minister for 

Women and Gender Equality and Rural Economic Development and the Minister 

of Canadian Heritage to deliver high-speed internet to 100 per cent of Canadian 

homes and businesses by 2030.”316 

o The Order is consistent with this objective as by setting just and reasonable 

wholesale rates using the Phase II costing methodology, both service-based 

competitors and the Petitioners are incentivized to invest in 

telecommunications infrastructure.  

 

• “Co-lead work with the Minister of Canadian Heritage to modernize the 

Broadcasting Act and the Telecommunications Act, examining how best to support 

 
315 Office of the Prime Minister, “Minister of Innovation, Science and Industry Mandate Letter”, 13 December 2019.  
316 Ibid. 
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Canadian content in English and French and ensure quality affordable internet, 

mobile and media access.” [Emphasis added]317 

o The Order is consistent with this objective as through setting just and 

reasonable wholesale rates it enabled service-based competitors, including 

CNOC members, to lower their prices.  

 

294. Overall, the Order is fully consistent with and advances the government of Canada’s 

telecommunications policy objectives.  In contrast, the relief request by the Petitioners would 

seriously undermine these options by reducing competition and the affordability of broadband 

Internet services.   

11.0 ADDITIONAL MEASURES ARE NEEDED TO RESTRAIN CANADA’S 
 INCUMBENTS 

295. CNOC is dismayed by the fact that more than five years after the Commission announced 

it would review the wholesale rates for aggregated wholesale HSA service, final rates for these 

services have still not been determined due to a constant battle by the Petitioners to resist any and 

all wholesale regulation. The delay has been so long that the FTTN and coaxial cable infrastructure 

in question, while still important for competition, is increasingly obsolete and being replaced with 

FTTP, which service-based competitors are still fighting to access on reasonable terms and 

conditions. 

 

296. The situation was already critical and now the Petitioners are seeking to further delay the 

finalization of these wholesale rates, as described above, until at least 2022.  This is absurd and 

cannot be permitted to occur.  

 

297. CNOC further notes that the aggregated wholesale HSA services at issue in the Order are 

just one of many wholesale services that the Petitioners steadfastly refuse to provide on reasonable 

terms and conditions.  Other examples of services for which the Petitioners refuse to provide 

reasonable terms and conditions for wholesale access include wholesale HSA services provided 

over FTTP networks and wholesale access for mobile virtual network operators. 

 
317 Ibid. 
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298. The reality is that the Petitioners do not want service-based competitors to exist. They 

would prefer a return to the old days when they enjoyed unfettered regional monopolies and 

duopolies.  As such, the Petitioners have an incentive to do everything in their power to delay, 

undermine, and hinder the development of service-based competition in Canada, particularly by 

hobbling wholesale regulation through interminable appeals, which, as currently drafted, the Act 

essentially allows them to launch in perpetuity.  This situation cannot be allowed to continue 

indefinitely.   

 

299. However, there are regulatory measures that can be taken to change the incentives of the 

Petitioners and make them more amenable to providing wholesale access on reasonable terms and 

conditions.  These measures include functional and/or structural separation.  

 

300. Functional and structural separation are regulatory remedies that have been used with great 

success in other jurisdictions, including, notably, Australia, New Zealand, and the United 

Kingdom318, which Bell’s own experts held up as examples of best practice when it comes to 

wholesale rate-setting.319  

 

301. With functional separation, an upstream wholesale provider is not permitted to compete 

directly in downstream retail markets, although it may do so through an affiliate that is under 

common ownership with the upstream wholesale provider.  This is best illustrated through a 

hypothetical example. CNOC’s example refers to Bell, but the concepts are applicable to any of 

the Petitioners.  

 

302. If Bell were to be functionally separated it would be required to split into two companies, 

one of which would become a service-based competitor and compete in retail markets, similar to 

CNOC members, and one of which would continue to own and operate Bell ’s telecommunications 

infrastructure as a wholesale service-provider. For the purposes of this example, the retail arm of 

Bell will be referred to as Bell Retail and the wholesale arm referred to as Bell Wholesale. 

 
318 OECD Report on Structural Separation, supra note 238, at pp. 40-50.   
319 Bell Canada Petition, supra note 2, Attachment, at p 3.  
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303. In a functionally separated Bell, Bell Retail would need to obtain wholesale access from 

Bell Wholesale, just like any other service-based competitor.  Importantly, Bell Wholesale would 

not be able to give any undue preference to Bell Retail and strict data barriers between the two 

companies would be established to prevent any undue preference or sharing of information.  Under 

functional separation, it would still be permissible for both Bell Wholesale and Bell Retail to be 

owned by BCE Inc.  

 

304. The only difference between functional and structural separation is that under structural 

separation, Bell Retail and Bell Wholesale would not be permitted to be owned by the same parent 

company.    

 

305. With functional or structural separation, the Petitioners have radically different behavioral 

incentives than they currently have as, with functional separation, their retail arms must obtain 

wholesale access from an upstream wholesale provider in the same manner as all other service-

based competitors, and with structural separation, whichever company ends up being a pure 

wholesale-provider has an incentive to maximize wholesale traffic since they are not permitted to 

sell directly to consumers.  Therefore, the Petitioners would no longer have an incentive to delay 

wholesale regulation as much as possible or offer unreasonable terms and conditions for wholesale 

access that result in years of regulatory battles.    

 

306. Functional and structural separation are not novel or extreme remedies.  In fact, they have 

been used in each of the three jurisdictions cited by Bell’s expert as examples of best practices for 

telecommunications regulation. 

 

307. In the United Kingdom, the incumbent telephone company, British Telecom (“BT”), has 

been functionally separated into a wholesale arm, known as Openreach, and a retail arm, which 

operates in the retail market as BT.320  Both entities are still owned by BT.321  Recently, in response 

 
320 OECD Report on Structural Separation, supra note 283, at pp. 48-49.   
321 OECD Report on Structural Separation, supra note 283, at pp. 48-49.  See also, Nic Fildes, “BT completes Ofcom-

mandated staff transfer to Openreach”, Financial Times, 30 September 2018, 
https://www.ft.com/content/090178b4-c325-11e8-8d55-54197280d3f7 [“Fildes Report”]. 

https://www.ft.com/content/090178b4-c325-11e8-8d55-54197280d3f7
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to concerns that BT was still exerting undue influence over Openreach, the British 

telecommunications regulator, Ofcom, ordered BT to further legally separate Openreach from BT 

including through establishing an independent board for Openreach and transferring 31,000 BT 

employees to Openreach.322 

 

308.  In Australia, the federal government chose to create a national broadband network known 

as the National Broadband Network (“NBN”) to build out Australia’s next generation broadband 

network and from which all telecommunications service providers must obtain access.323  Australia 

is an example of structural separation as the NBN has no retail presence and only provides 

wholesale access to service-based competitors, which include former incumbent operators.324 

 

309. Similarly, in New Zealand, the former incumbent telephone operator, Telecom New 

Zealand, was functionally separated in 2008 and structurally separated in 2011 into two separate 

companies.325  The wholesale company, which was spun off from Telecom New Zealand, is 

prohibited from selling directly to end-users.326  

 

310. As a result of the ongoing intransigence of the Petitioners and the never-ending regulatory 

battles between service-based competitors and the Petitioners, as well as other Incumbents, which 

have no end in sight and are costly for all parties, including consumers, CNOC urges the 

Government of Canada to start to seriously consider adopting the same types of measures, namely 

functional or structural separation, that have been used in Australia, New Zealand, and the United 

Kingdom.  Such measures will level the playing field between the Incumbents and new entrants, 

enhance competition, and reduce the regulatory burden on the Commission by incentivizing 

infrastructure owners to offer reasonable terms and conditions for wholesale access.    

 

 
322 Fildes Report, supra note 322. 
323 OECD Report on Structural Separation, supra note 283, at pp. 40-43. 
324 NBN Co., “About NBN Co”, https://www1.nbnco.com.au/corporate-information/about-nbn-co. 
325 OECD Report on Structural Separation, supra note 283, at pp. 47-48; The New Zealand Herald, “Plenty of pomp 

as Chorus and Telecom part”, 1 December 2011, 
https://www.nzherald.co.nz/business/news/article.cfm?c_id=3&objectid=10769994. 

326 Telecommunications Act 2001 (New Zealand), at section 69S, 
http://www.legislation.govt.nz/act/public/2001/0103/latest/whole.html#DLM4187649.  

https://www1.nbnco.com.au/corporate-information/about-nbn-co
http://www.legislation.govt.nz/act/public/2001/0103/latest/whole.html#DLM4187649
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311. As a preliminary matter, the government of Canada should direct ISED to reach out to 

regulators in Australia, New Zealand, and the United Kingdom to learn about how functional and 

structural separation was implemented in those jurisdictions and how it has functioned.   

 

312. CNOC will have more to say about the need for functional and/or structural separation 

during the Commission’s upcoming wholesale wireline review.   

12.0 CONCLUSION 

313. It is unfortunate that the Petitioners are, despite years of delay that service-based 

competitors and Canadian consumers have already endured, further seeking to delay the 

introduction of just and reasonable wholesale rates for aggregated wholesale HSA services.  This 

delay will directly result in Canadians continuing to pay far more for broadband Internet access 

than their peers in other industrialized countries, the negative effects of which will be felt by those 

least able to afford it, the middle class and those working hard to join the middle class. The anger 

of Canadians over this possibility is being expressed through the more than 125,000 letters sent by 

Canadians to their Members of Parliament calling upon their government to defend the 

Commission and evidence-based policy.  

 

314. The Governor in Council should not believe the spurious claims made by the Petitioners in 

their Petitions that the wholesale rates established in the Order will somehow create catastrophic 

impacts on investment in telecommunications infrastructure, particularly in rural and remote areas.  

The Petitioners make this claim every time they are faced with greater levels of competition and it 

has never materialized.   The Commission’s application of Phase II costing to set wholesale HSA 

rates is explicitly designed to ensure that incentives to invest are maintained while still enabling 

service-based competitors to compete. 

 

315. The Governor in Council also should not be persuaded by the claims in the Petitions that 

the retroactive application of the rates established in the Order is somehow unjust.  In fact, the 

retroactive application of the rates established in the Order is the most just outcome.  All that 

retroactivity does is to refund to service-based competitors money that never belonged to the 

Petitioners in the first place, as it was earned through the payment by service-based competitors of 
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inflated wholesale rates that had been improperly set as a result of the Petitioners’ own conduct 

and failure to adhere to Phase II costing principles.  

 

316. The fact that these Petitions are nothing more than a delaying tactic is demonstrated by the 

fact that they are completely moot.  CNOC agrees with the Commission that the wholesale rates 

established by the Order are just and reasonable, as required by subsection 27(1) of the Act.   

Nonetheless, if errors were made by the Commission in the Order, they are already being reviewed 

as the Petitioners have also filed applications with the Commission seeking to review and vary the 

Order and alleging that certain specific costing errors were made by the Commission.  Thus, the 

Governor in Council referring the Order back to the Commission for reconsideration serves 

absolutely no purpose since the Order is already being reconsidered by the Commission.   

 

317. The other procedural relief requested by the Petitioners, namely delaying the issuance of 

final rates for aggregated wholesale HSA services until such time as the Commission completes 

its upcoming review of costing methodologies and the wholesale wireline framework, which will 

no doubt take until at least the second half of 2021, meaning that final rates would likely not be 

issued until 2022, if not later, is further evidence of the desire of the Petitioners to use the 

regulatory process as a means to prevent service-based competitors from accessing wholesale 

services at just and reasonable rates for as long as possible.   

 
318. The Order was the product of years of careful analysis and investigation by the 

Commission and its expert staff.  These wholesale rates are a significant step towards enabling 

service-based competitors to effectively compete against the Petitioners, and other 

telecommunications service providers, and deliver the affordable and innovative 

telecommunications services that Canadians want and deserve.  The Order is evidence-based 

policy making that advances the government’s telecommunications policy objectives of enhancing 

competition and improving the affordability of telecommunications services.  

 
319. CNOC remains very concerned, even if the Petitions are rejected, by the ability of the 

Petitioners to indefinitely delay the introduction of just and reasonable wholesale rates through 

interminable appeals.  CNOC urges the Governor in Council to continue to monitor the matter of 

establishing final wholesale rates, and, if the Petitioners continue to prove intransigent, to take any 
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measures the Governor in Council deems necessary, including introducing legislation to enshrine 

the rates in statute or recommending that the Commission investigate the functional or structural 

separation of some or all of the Petitioners.  

 

320. For all the reasons set out in this submission, CNOC requests that the Governor in Council 

reject the Petitions in their entirety. 
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Executive Summary 

ES1.  I have conducted an assessment of an expert report prepared by members of the 

Brattle Group (the “Brattle Report”) that analyzes the impact of final rates for 

aggregated wholesale high-speed access services (the “Final Wholesale Rates”) 

set out in Telecom Order CRTC 2019-288 (the “Order”) on the cash flows and 

investment incentive of five cable companies (the “Cablecos”).  I have found that 

the differential cash flow analysis (the “cash flow analysis”) in the Brattle Report 

suffers from three significant deficiencies.  They are: (i) inadequate disclosure of 

information about the method and data used in the analysis, (ii) unrealistic 

assumptions about the growth rates of service-based competitors’ market share 

and the Cablecos’ average revenue per user (ARPU), and (iii) failure to consider 

increases in the growth rate of Internet service subscriptions caused by 

(assumed) price changes.     

ES2. Specifically, the description of the method and data used in the cash flow 

analysis does not contain the level of details that would enable a reader to 

assess the validity of the procedures and the reasonableness of the assumptions 

in the analysis.  The most significant omission is the lack of disclosure about the 

statistics associated with the status quo and the three scenarios considered in 

the cash flow analysis, specifically the growth rate of service-based competitors’ 

market share and the growth rate of the Cablecos’ ARPU.  The absence of these 

statistics in the Brattle Report creates a barrier for a reader to assess the 

reasonableness of the assumptions embedded in the three scenarios.  

ES3. To help assess the reasonableness of these assumptions, I have calculated the 

growth rates implied by the status quo and the three scenarios using information 

in the Brattle Report and data from the 2018 Communications Monitoring Report.  

Based on these calculations, I have found the first of the three scenarios 

implicitly assumes that the growth rate of the Cablecos’ ARPU will be reduced by 

more than 72 percent from the status quo and that service-based competitors’ 

market share will grow at a rate more than twice the growth rate in the status quo.  

The other two scenarios implicitly assume an even larger reduction in the 
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Cablecos’ ARPU growth rate and/or an even higher growth rate of service-based 

competitors’ market share.  In my opinion, these assumptions are unrealistic.     

ES4. The cash flow analysis fails to take into consideration a basic economic principle 

that the demand for a good will increase when the price of the good falls.  To be 

more specific, the analysis assumes that the retail prices of Internet services 

after the implementation of the Order will be lower than what would have 

prevailed in the status quo, yet it fails to take into account the resulting increases 

in the growth rate of subscriptions.  This failure inflates the estimated loss in the 

Cablecos’ operating cash flows.  A more serious consequence of this failure is 

that it artificially rules out the possibility that the Order may actually increase the 

Cablecos’ operating cash flows relative to that in the status quo, which could 

occur if the price elasticity of demand is greater than 1.    

ES5.   The unrealistic assumptions embedded in the three scenarios and the failure to 

take into account increases in the rate of subscription growth lead to a vast 

overstatement of the potential negative impact of the Order on the Cablecos’ 

operating cash flows.  This calls into question the credibility of the estimates from 

the cash flow analysis. 

ES6.  The Brattle Report claims that the Order will significantly diminish the Cablecos’ 

incentive to invest in broadband networks.  Yet it presents no evidence to 

demonstrate that the Final Wholesale Rates are too low to confer the Cablecos a 

fair return on their investments.  What the cash flow analysis purports to show is 

that the Order will substantially reduce the Cablecos’ operating cash flows 

relative to the status quo.  While a reduction in operating cash flows could 

decrease the rate of return on investment, it does not necessarily mean that the 

lower rate of return is below the fair rate of return needed to ensure adequate 

investment incentive.  Therefore, the cash flow analysis by itself cannot support 

the claim that the Order will diminish the Cablecos’ investment incentive. 

ES7.   The Brattle Report claims that the economics literature generally finds that 

mandated resale regulation discourages infrastructure investment by incumbents 

and has not led entrants to invest in their own facilities.  This claim, however, is 

inconsistent with the findings in the articles that the report itself cites as the 
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sources of the claim.  In particular, the findings in one of these articles, Briglauer, 

et al. (2016), imply that mandated resale access is likely to have no significant 

impact on the investment decisions of the Cablecos.     

ES8.   In its final concluding paragraph, the Brattle Report claims that the strongest 

reduction in investment caused by the Order is most likely to be felt in rural and 

remote areas where population is relatively sparser.  However, it presents no 

credible evidence to substantiate this claim.  Moreover, there is a reason to 

believe that the negative impact of the Order on the Cablecos’ operating cash 

flows, if there is any, will be smaller in areas where population is sparser.  The 

reason is that service-based competitors have tended to focus their marketing 

efforts on highly populated areas in Southern Ontario and Southern Quebec.  

This implies that service-based competitors have a much smaller presence or no 

presence at all in less populated areas.  Therefore, the Order will likely have little 

impact on the Cablecos’ operating cash flows in rural and remote areas where 

service-based competitors have little or no presence.  It is expected that this 

factor, which favours investment in rural and remote areas, would be considered 

in the Cablecos’ investment decisions. 
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I. Introduction  
 

1. I have been retained by Canadian Network Operators Consortium Inc. (“CNOC”) 

to assess an expert report prepared by members of the Brattle Group, entitled 

“Analysis of CRTC’s Final Rates for Aggregated Wholesale High-Speed Access 

Services: Impact on Broadband Network Investment and Innovation”  (the 

“Brattle Report”).  The report conducts a differential cash flow analysis to 

estimate the impact of the final wholesale access rates (the “Final Wholesale 

Rates”) set out in Telecom Order CRTC 2019-288 (the “Order”)1 on the operating 

cash flows of five cable companies (the “Cablecos”).2  The findings from this 

analysis, in conjunction with a review of the relevant economics literature, are 

then used to predict the impact of the Order on the Cablecos’ incentive and 

ability to invest in broadband networks.  In addition, the report contains a 

discussion about the competitive landscape and trends of the Canadian 

broadband industry. 

2. I am a professor of economics at Carleton University, where I have been a 

faculty member since 1991.  My fields of specialization are industrial organization 

and international trade.  Since receiving my PhD in economics from the 

University of Western Ontario in 1991, I have published more than 40 articles in 

refereed journals on topics in these and other fields of economics, including three 

articles on the telecommunications industry.  Moreover, I have written numerous 

reports commissioned by the Government of Canada, specifically, by the 

Department of Industry (recently renamed as Innovation, Science and Industry 

Canada) and the Department of Foreign Affairs and International Trade (now 

Global Affairs Canada).  These reports examined issues related to Canadian 

industries and international trade policies. 

3. I have extensive experience in the application of economics to competition and 

trade issues.  I twice served as the T.D. MacDonald Chair in Industrial 

                                                           
1 CRTC, Follow-up to Telecom Orders 2016-396 and 2016-448 – Final rates for aggregated wholesale 
high-speed access services, August 15, 2019. 
2 These five cable companies are Bragg Communications Inc. (carrying on business as Eastlink), 
Cogeco Communications Inc., Rogers Communications Canada Inc., Shaw Cablesystems G.P., 
and Videotron Ltd. 
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Economics at the Canadian Competition Bureau, from September 1998 to 

August 1999 and from September 2004 to August 2005.  I spent another six 

months as a visiting economist at the Competition Bureau from September 2011 

to February 2012.  In those roles, I provided expert economic advice on many 

competition cases involving mergers, abuse of dominance and price-fixing.  My 

curriculum vitae is attached as Appendix B. 

4. My report is organized as follows: Section II assesses the differential cash flow 

analysis in the Brattle Report.  Section III critiques the report’s prediction about 

the impact of the Order on the Cablecos’ incentive and ability to invest in 

broadband networks.  Section IV concludes.  

 

II. Assessment of the Differential Cash Flow Analysis  
 

5. The most important part of the Brattle Report is the differential cash flow analysis 

(the “cash flow analysis”) that estimates the impact of the Final Wholesale Rates 

set out in the Order on the Cablecos’ operating cash flows from their consumer 

internet businesses.  To be more specific, this analysis calculates the Cablecos’ 

incremental operating cash flows over the coming five-year period (2020 to 2024) 

under the prevailing interim rates established in Telecom Order CRTC 2016-396 

and Telecom Order CRTC 2016-448 (the “Interim Rates”) in comparison with 

those under the Final Wholesale Rates.3   

6. In these calculations, the benchmark scenario under the Interim Rates (the 

“status quo”) assumes that the market shares and the Cablecos’ prices would 

continue to evolve according to recent market trends.4  Specifically, these trends 

are measured by the average year-over-year changes in market share and 

average revenue per user (ARPU) for the prior three-year period.5   

7. To calculate the operating cash flows under the Final Wholesale Rates, the 

analysis considers three scenarios based on different assumptions about the 

                                                           
3 Brattle Report, para. 7.  
4 Brattle Report, para. 38.  
5 Ibid, footnote 42.  
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growth in the market share of service-based competitors6 and the growth rate of 

the Cablecos’ ARPU.7  In the first scenario (“Scenario A”), service-based 

competitors are assumed to achieve a market share by 2024 that is 5 percentage 

points higher than it would have been in the status quo and Cableco ARPUs 

would grow at the rate of inflation of 1.9 percent.  The second scenario 

(“Scenario B”) assumes the same ARPU growth rate for the Cablecos as in 

Scenario A but a higher rate of service-based competitor growth such that they 

achieve a market share by 2024 that is 10 percentage points higher than it would 

have been in the status quo.  The third scenario (“Scenario C”) assumes the 

same high rate of service-based competitor growth as in Scenario B but reduces 

the Cablecos’ ARPU growth rate to 0.8    

8. According to the Brattle Report, the ARPU growth rate of 1.9 percent assumed in 

Scenarios A and B is “a slightly slower rate than recent historical growth”.9  

Moreover, the additional 5 percent in service-based competitor market share 

assumed in Scenario A is characterized as “moderate” service-based competitor 

growth.10   

9. With these assumptions in the three scenarios, the cash flow analysis considers 

more than just the direct impact of the Order on the Cablecos’ revenue from 

selling wholesale access to service-based competitors.  It also accounts for the 

indirect impact of the Order on their revenue from the retail markets.  The theory 

underlying the three scenarios is that lower wholesale rates will induce service-

based competitors to become more aggressive with retail pricing in order to 

                                                           
6 Although the Brattle Report refers to non-facilities-based service providers as “resellers”, that 
terminology does not accurately reflect what these service providers do.  As noted in Competition Bureau, 
“Delivering Choice: A Study of Competition in Canada’s Broadband Industry” (the “Competition Bureau 
Study”), August 7, 2019, pp.14-15: “There is some misunderstanding about exactly how wholesale-based 
competitors deliver services to the marketplace. Wholesale-based competitors are not simply ‘resellers’, 
who sell existing internet plans on behalf of a telephone or cable company. Instead, wholesale-based 
competitors, through their investments, control a significant range of service variables, including the 
capacity limits and prices of their internet plans. Although wholesale-based competitors are often referred 
to in the industry as resellers, this is an inaccurate term that can have negative connotations in the eyes 
of consumers” [Footnotes omitted].  For that reason, in this report, I refer to those entities called “resellers” 
in the Brattle Report” as “service-based competitors”. 
7 Brattle Report, para. 38.  
8 Ibid.  
9 Ibid.  
10 Ibid. 
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capture additional market share, which results in larger retail market share for 

service-based competitors but lower ARPU for the Cablecos.11 

10. Based on an analysis of the three scenarios, the Brattle Report estimates that the 

Final Wholesale Rates will lead to a loss in the Cablecos’ operating cash flows in 

the range of $2.6 billion (in Scenario A) to $3.7 billion (in Scenario C) over the 

coming five years.  These estimates for lost operating cash flows represent 38 

percent to 54 percent of planned broadband capital expenditures over the same 

time horizon.12    

11. In my opinion, the cash flow analysis suffers from three significant deficiencies.  

They are: (i) inadequate disclosure of information about the method and data 

used in the analysis, (ii) unrealistic assumptions about the growth rates of 

service-based competitors’ market share and the Cablecos’ ARPU, and (iii) 

failure to consider increases in the growth rate of Internet service subscriptions 

caused by (assumed) price changes.     

Inadequate Disclosure of Information 

12. In addition to the discussion about the three scenarios and the status quo in 

paragraph 38 (including the footnotes therein), footnotes 8 and 9 in the Brattle 

Report describe the method and data used in the cash flow analysis.  This 

description, however, is in broad terms.  As such, it does not contain the level of 

details that will enable a reader to assess the validity of the procedures and the 

reasonableness of the assumptions used in the analysis. 

13. For example, the report states that the operating cash flows are calculated on the 

basis of “costs that are incremental to broadband only.”13  But it does not 

disclose any information about the cost items included in the calculations.14  

Neither does it tell the reader what assumptions are used to estimate these costs 

in the 5-year period between 2020 and 2024.  As a result, the reader has no way 

                                                           
11 Ibid.  Note that the Brattle Report offers no evidence to support this theory.   
12 Brattle Report, para. 41. 
13 Ibid, footnote 8.  
14 To be clear, here I have in mind a qualitative description of the cost items included in the calculations of 
operating cash flows.  I am not demanding the disclosure of the actual accounting data of individual cable 
companies.  I understand that such data are confidential.   
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of assessing whether these cost items are indeed “incremental to broadband only” 

and whether the cost estimates for 2020-2024 are derived under reasonable 

assumptions.        

14. The most significant omission, in my opinion, is the lack of disclosure about the 

statistics associated with the status quo and the three scenarios in the cash flow 

analysis, specifically the growth rate of the service-based competitors’ market 

share and the growth rate of the Cablecos’ ARPU.  While the report provides a 

qualitative description about how these statistics are calculated in paragraph 38 

(including footnote 42), it does not disclose the actual values used in the cash 

flow analysis.15  

15. I would also note the absence of these statistics in the discussion of industry 

background in section III of the Brattle Report.  Given the critical role these 

statistics play in the cash flow analysis, I would have expected that some 

comments would be made about them in the discussion of competitive landscape 

and industry trends in section III.  I am particularly surprised by the absence of 

statistics on the subscriber shares of different types of Internet service providers, 

because (a) they are a critical input into the cash flow analysis, and (b) market 

share is a common statistic used to describe the competitive landscape of an 

industry.   

16. The absence of these statistics in the Brattle Report creates a barrier for a reader 

to assess the reasonableness of the assumptions imbedded in the three 

scenarios.  For example, the Brattle Report claims that the rate of 1.9 percent 

assumed for the Cablecos’ ARPU growth in Scenarios A and B is only “slightly 

slower” than recent historical growth.16  By not disclosing what the recent 

historical growth rate is, the report has made it difficult for a reader to judge 

whether the assumed rate of 1.9 percent is indeed only “slightly lower”.  As I will 

demonstrate below, the 1.9 percent is, in fact, substantially below the recent 

trend of the Cablecos’ ARPU growth.  

                                                           
15 To be clear, here I am talking about aggregate statistics for service-based competitors and the 
Cablecos as two groups.  They do not involve confidential data of individual companies.  
16 Brattle Report, para. 38.   
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Unrealistic Assumptions 

17. To help assess the reasonableness of the assumptions imbedded in the three 

scenarios, I have calculated the growth rates implied by the status quo and the 

three scenarios using information in the Brattle Report and data from the 2018 

Communications Monitoring Report.17  To be more specific, I calculated the 

growth rate of the Cablecos’ ARPU and the growth rate of service-based 

competitors’ market share in the status quo using the formula described in 

footnote 42 of the Brattle Report, and I computed the growth rates of the same 

variables in each of the three scenarios using the definition of these scenarios 

presented in paragraph 38 of the report.  Details of these calculations are 

presented in section 1 of Appendix A.    

18. In these calculations, I have chosen to use the data in CMR 2018 instead of the 

recently published CMR 2019 because the latter was not available at the time 

when the Brattle Report was written.  The purpose of these calculations is to 

uncover the growth rates of ARPU and market share assumed in the status quo 

and the three scenarios of the cash flow analysis.  For this purpose, it is 

necessary that I use only information available at the time when the Brattle 

Report was written, so that it would have been feasible for the authors of the 

report to calculate the number presented below in Table 1.18  

 
Table 1. Growth Rate in the Status Quo and the Three Scenarios 

Growth Rate Status Quo Scenario A Scenario B Scenario C 
Growth Rate of Cablecos’ ARPU 6.85% 1.9% 1.9% 0% 
Growth Rate of Service-Based 

Competitors’ Market Share 
3.93% 10.84% 16.65% 16.65% 

Source: Author’s calculations. 
Note: Because CMR 2018 does not contain separate data for service-based competitors’ 
number of subscribers, the growth rates of service-based competitors’ market share were 
estimated under the assumption that their market share grew at the same rate as the “Other 
Service Providers” (which include both service-based competitors and other carriers).   

                                                           
17 CRTC, Communications Monitoring Report 2018 (“CMR 2018”). The 2019 version of the report will be 
referred to as “CMR 2019”.  
18 To demonstrate the robustness of my conclusions, in section 2 of Appendix A I present the results of 
calculations that include the latest data from CMR 2019.  These results reaffirm the conclusions 
presented in the main text.   
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19. Table 1 presents the results of my calculations.  In particular, the second column 

in the table shows the growth rate of the Cablecos’ ARPU and the growth rate of 

service-based competitors’ market share in the status quo.  Recall that the status 

quo in the Brattle Report represents a situation where “the market shares and the 

Cablecos’ prices would continue to evolve according to recent market trends”,19 

and specifically the recent market trends are measured by “the average year-

over-year changes in market share and ARPU for the prior three year period.”20 

20. Comparing the growth rate of the Cablecos’ ARPU in the three scenarios with 

that in the status quo, we see that the 1.9 percent growth rate assumed in 

Scenarios A and B are substantially below the recent market trend of 6.85 

percent; in fact, it is at only 27.7 percent of the status quo growth rate.  In other 

words, Scenarios A and B assume that the growth rate of the Cablecos’ ARPU 

will be reduced by 4.95 percentage points, which is a reduction of more than 72 

percent.   

21. In my opinion, such a drastic reduction in the growth rate assumed in Scenarios 

A and B and the even larger reduction assumed in Scenario C are unrealistic, for 

two reasons.  First, the magnitudes of service-based competitors’ impact on the 

Cablecos’ ARPU growth rate assumed in the three scenarios are grossly out of 

proportion with service-based competitors’ relatively small market share.  In 2018, 

the subscriber market share of service-based competitors is 8.9 percent.21  Yet 

the cash flow analysis assumes that the Final Wholesale Rates will enable the 

service-based competitors to drive down the growth rate of the Cablecos’ ARPU 

by more than 72 percent.   

22. Second, the decrease in ARPU (relative to the status quo) caused by declines in 

prices will be offset by increased usage per user.  A basic economic principle is 

that quantity consumed will increase as price falls.  If lower wholesale rates 

cause the retail prices of Internet services to fall, consumers will increase their 

usage by moving towards larger, faster packages, which will generate higher 

                                                           
19 Brattle Report, para.38.  
20 Ibid, footnote 42.  
21 CMR 2019, Infographic 9.2.  



12 
 

ARPUs for Internet service providers (including the Cablecos).22  Therefore, it is 

highly unlikely that the Final Wholesale Rates will cause the Cablecos’ ARPU to 

fall by the order of magnitude assumed in the three scenarios. 

23. Indeed, it appears that the Brattle Report does not expect a drastic decrease in 

the growth rate of the Cablecos’ ARPU, either.  The stated intention of using the 

1.9 percent grow rate in Scenarios A and B is to assume a growth rate that is 

“slightly lower” than the recent trend.  This can be seen from the following 

description of Scenario A: “This scenario is meant to reflect an evolution of the 

market under which resellers become more aggressive with pricing than under 

the status quo in order to capture additional market share than they otherwise 

would have under the interim rates, and in response the Cablecos slightly lower 

their rate of ARPU Growth” [emphasis added].23  

24. Next, I consider the growth rate of service-based competitors’ market share 

implied by the three scenarios.  Recall that Scenario A (respectively, Scenarios B 

and C) assumes that service-based competitors will achieve a market share by 

2024 that is 5 (respectively, 10) percentage points higher than it would have 

been in the status quo.  To achieve these levels by 2024, the market share of 

service-based competitors has to grow at certain rates between 2020 and 2024.  

In the third row of Table 1, I present these growth rates as implied by the 

assumptions in the three scenarios.  

25. As we can see from Table 1, the assumptions in Scenario A imply that service-

based competitors’ market share will grow at an annual rate of 10.84 percent in 

the five-year period between 2020 and 2024.  This is more than twice the growth 

rate in the status quo (which is 3.93 percent).  Moreover, the assumptions in 

Scenarios B and C imply an annual growth rate of 16.65 percent, which is more 

than four times the growth rate in the status quo.  

26. In my opinion, these high growth rates implicitly assumed in Scenarios B and C 

are unrealistic.  While lower wholesale rates may indeed enable service-based 
                                                           
22 This is consistent with a general trend that has been observed by CRTC: “[w]hile some packages have 
experienced price declines, these declines have been offset by movement towards larger, faster 
packages.” CRTC, Communications Monitoring Report 2017, p. 260. The reduction in retail prices 
assumed in the three scenarios should accelerate this trend.  
23 Brattle Report, para. 38. 
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competitors to lower their retail prices and capture a larger market share than 

they could otherwise, the facilities-based service providers (including the 

Cablecos) will not sit idly by as service-based competitors take their market 

shares.  They will likely respond in a number of ways including lower prices and 

higher quality (e.g., faster upload and download speeds).  In this regard, it is 

important to recognize that prices are not the only significant factor in a 

consumer’s choice of Internet service providers and Internet packages.  The 

Competition Bureau Study has found that other factors, including upload and 

download speeds, monthly download limits, and the type of service providers, are 

actually more important in aggregate.24  A significant non-price advantage that 

the Cablecos (and the incumbent telephone companies) have over the service-

based competitors is brand recognition.  The Competition Bureau Study has 

found that a significant proportion of consumers are not aware of service-based 

competitors.25  Therefore, there is a limit to how much market share the service-

based competitors will be able to gain through lower retail prices.  

27. Note also that the Brattle Report refers to Scenario A as a “moderate” service-

based competitor growth scenario.  This indicates that Scenario A is not intended 

to be one where service-based competitors’ market share grows at a rate more 

than twice as high as that in the status quo.  

28. As has been recognized in the Brattle Report, faster service-based competitor 

growth in market share and slower ARPU growth for the Cablecos increase the 

magnitude of estimated loss in the Cablecos’ operating cash flows.26  Therefore, 

the unrealistically large reductions in the growth rate of the Cablecos’ ARPU and 

unrealistically large increases in the growth rate of service-based competitors’ 

market share assumed in the three scenarios have led to a vast overstatement of 

the negative impact that the Order may have on the operating cash flows of the 

Cablecos.   

29. I have done some calculations to estimate the magnitude of overstatement 

caused by the unrealistic assumptions embedded in the three scenarios.  Since I 
                                                           
24 Competition Bureau Study, supra note 6, p. 23. 
25 Ibid. 
26 Brattle Report, para. 8.  
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do not have access to the data used in the cash flow analysis, I am not able to 

calculate the precise magnitude of the overstatement.  However, using the 

information in Figure 10 of the Brattle Report I was able to obtain a rough 

estimate of the overstatement caused by the unrealistic assumptions about the 

growth rate of the Cablecos’ ARPU.  

30. Details of these calculations are presented in section 1 of Appendix A.  They 

show that the assumption of unrealistically large reduction in the growth rate of 

the Cablecos’ ARPU in Scenario A has overstated the negative impact of the 

Order on their operating cash flows by approximately $2 billion dollars over the 

five-year period between 2020 and 2024.  This represents 79 percent of the 

estimated loss in the Cablecos’ operating cash flows in Scenario A.  

31. Note that this is an estimate of the overstatement caused by the unrealistic 

assumption about the Cablecos’ ARPU growth rate alone.   The actual 

magnitude of overstatement will be significantly larger because this estimate 

does not take into account the unrealistic assumption about the growth rate of 

service-based competitors’ market share and the failure to consider increases in 

the rate of subscription growth.           

Failure to Consider Increases in the Rate of Subscription Growth 

32. A common assumption in all three scenarios considered in the cash flow analysis 

is that the Final Wholesale Rates will cause retail prices to fall (relative to the 

status quo).  Economic principles suggest that the decrease in retail prices 

should lead to an increase in demand for Internet services.  In the present 

context, part of this increase in demand will manifest itself through faster growth 

in the number of subscriptions.  In other words, lower prices by the Cablecos will 

enable them to attract more subscriptions than they would otherwise.  Given the 

growing trend in the number of subscriptions,27 the decreases in retail prices 

assumed in the three scenarios should cause the Cablecos’ number of 

subscriptions to grow at a rate higher than the recent trend.  

                                                           
27 See, for example, Figure 6 in the Brattle Report.  
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33. However, the Brattle Report does not contain any discussion about what 

assumption it has made regarding the subscription growth in the three scenarios.  

This suggests that the cash flow analysis has been conducted under the default 

assumption that the number of subscriptions will grow at the same rate as in the 

status quo.   

34. Recall from basic economic principles that a decrease in price has two opposing 

effects on the revenue of a firm.  The direct effect of a lower price is to reduce its 

revenue.  At the same time, the decrease in price increases the quantity sold.  

This second effect tends to raise the firm’s revenue.  The overall impact of a 

decrease in price on revenue depends on which of these two effects are stronger, 

which, in turn, depends on the price elasticity of demand.  The firm’s revenue will 

fall if the demand elasticity is less than 1.  On the other hand, the firm’s revenue 

will increase with a lower price if the demand elasticity is greater than 1.   

35. Therefore, the failure to take into account the increase in the rate of subscription 

growth overstates the estimated loss in operating cash flows in the three 

scenarios.  A more serious consequence of this failure is that it artificially rules 

out the possibility that the Order may actually increase the Cablecos’ operating 

cash flows relative to that in the status quo, which could occur if the demand 

elasticity is greater than 1.  

 

36. To summarize, the differential cash flow analysis in the Brattle Report suffers 

from a number of significant deficiencies.  In particular, the unrealistic 

assumptions embedded in the three scenarios and the failure to take into 

account increases in the growth rate of subscriptions have led to a vast 

overstatement of the possible negative impact of the Order on the Cablecos’ 

operating cash flows.  This calls into question the credibility of the estimates from 

the cash flow analysis.   
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III. Critique of the Predictions Regarding Investment Incentive  
 

37. The Brattle Report does not contain a systematic analysis on how the Order will 

affect the Cablecos’ incentive to invest in broadband networks.  Instead, it draws 

its conclusion about investment incentive from two sources.  The first source is 

the differential cash flow analysis, and the second source is a review of academic 

literature that studies the impact of resale access regulations on investment 

decisions and innovation of facilities-based suppliers.  

38. Regarding the first source, the Brattle Report observes that the estimates of lost 

operating cash flows for the Cablecos over the coming five-year period translate 

into a range of 38 percent to 54 percent of total planned broadband capital 

expenditures by the Cablecos over the same period.  Based on this observation, 

it states, “This strongly suggests that the Order will significantly diminish the 

Cablecos’ incentive and ability to invest in broadband networks to the detriment 

of service, innovation, and facilities-based competition.”28 

39. Regarding the literature review, the Brattle Report claims, “This body of 

economics literature is consistent with the outcomes of our analyses, as well as 

our understanding of the positions of the Cablecos in their appeals of the 

Order.”29 

40. Before I comment on these claims in the Brattle Report, I would note that the 

issue of diminished investment incentive would not be relevant if the Order 

should lead to an increase in the Cablecos’ operating cash flows relative to the 

status quo.30  Therefore, my discussions in this section will focus on the 

alternative case where the Order would lead to a decrease in the Cablecos’ 

operating cash flows.  

No Evidence to Support the Claim of Diminished Investment Incentive  

41. To ensure adequate incentive for facilities-based providers to invest in 

broadband networks, the rates of wholesale high-speed access services have to 
                                                           
28 Brattle Report, para. 11. 
29 Brattle Report, para. 12.  
30 As I have discussed above in paragraph 35, this possibility is artificially excluded from the cash flow 
analysis because of its failure to take into account higher rates of subscription growth. 
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be set at appropriate levels that will allow them to recover their costs and earn a 

fair return on their investments (including compensation for the risks associated 

with their investments).  Therefore, to argue convincingly that the Order will 

diminish the Cablecos’ incentive to invest in networks, it is necessary to show 

that the Final Wholesale Rates are not set at levels that confer the Cablecos a 

fair return on their investments.     

42. This, however, is not done in the Brattle Report.  The report presents no 

evidence to demonstrate that the Final Wholesale Rates are too low to allow the 

Cablecos to earn a fair return on their investments.  What the cash flow analysis 

purports to show is that the Order will substantially reduce the Cablecos’ 

operating cash flows relative to the status quo.  While a reduction in operating 

cash flows could decrease the rate of return on investment, it does not 

necessarily mean that the lower rate of return is below the fair rate of return 

needed to ensure adequate investment incentive.  Therefore, the cash flow 

analysis by itself cannot support the claim that the Order will diminish the 

Cablecos’ investment incentive.  

43. In this regard, it is relevant to consider whether the Interim Rates are set at levels 

that allow the Cablecos to earn a fair return on capital.  If the Interim Rates do 

not confer a fair return on capital and consequently the Cablecos do not have 

sufficient incentive to invest at these rates, then the lower Final Wholesale Rates 

will exacerbate the problem.  If, on the other hand, the Interim Rates are so high 

that the Cablecos can earn more than a fair return on capital, a reduction in 

operating cash flows caused by the lower Final Wholesale Rates will not 

necessarily lead to inadequate investment incentive.31  On this issue, however, 

the Brattle Report considers outside its scope to opine on any rates and 

accordingly, it does not analyze the reasonableness of the Interim Rates.32  

Therefore, given this limitation on the scope of its analysis, the Brattle Report is 

                                                           
31 Note that in the Order, the Canadian Radio-television and Telecommunications Commission set the 
Final Wholesale Rates for the Cablecos at levels significantly lower than their Interim Rates. This 
indicates that, in the view of the Commission, the Interim Rates were significantly inflated.  A summary of 
the Interim Rates and the Final Wholesale Rates for the Cablecos can be found in Figure 7 of the Brattle 
Report.  
32 Brattle Report, para. 5. 
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incapable of offering useful insights into the impact of the Order on the Cablecos’ 

investment incentive.  

44. The Brattle Report also claims that the Order will significantly diminish the 

Cablecos’ ability to invest, but it offers no explanation for why reduced cash flows 

will have such an effect.  One argument in support of this claim may be as 

follows.  The reduction in operating cash flows resulted from lower wholesale 

rates will likely decrease the Cablecos’ profits. This will reduce the internal funds 

available for network investment, thus weakening their ability to invest.   

45. This argument, however, does not take into account the fact that a firm can raise 

the funds needed for investments externally by issuing debt or equity.33  To raise 

capital from external sources, however, the firm has to offer investors a fair return 

on their investments.  Therefore, ultimately the firm’s ability to invest depends on 

whether it can earn a fair rate of return on capital.  This brings us back to the 

question whether the Final Wholesale Rates will confer the Cablecos a fair return 

on capital.  As noted above, the Brattle Report presents no evidence on this 

question.  

Inaccurate Characterization of the Economics Literature 

46. While the literature review in Appendix A of the Brattle Report covers a range of 

issues related to investment, the most relevant to the present discussion is the 

literature on the relationship between resale regulation and investment incentive 

reviewed in section C of the appendix.  The review in Section C covers both the 

theoretical literature and the empirical literature on this topic. 

47. The review of the theoretical literature focuses on arguments that support the 

view that resale regulation diminishes investment incentive for both incumbents 

                                                           
33 See, for example, Gatchev, V.A., P.A. Spindt, and V. Tarhan, “How Do Firms Finance Their 
Investments? The Relative Importance of Equity Issuance and Debt Contracting Costs,” Journal of 
Corporate Finance, 15(2009), 179-195.  Note that I ignore here a situation where a firm is unable to raise 
capital from external sources because of a high risk of insolvency.  Since the Brattle Report has not 
raised the issue of insolvency upon an examination of the Cablecos’ cash flows, this situation is not 
relevant.  
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and entrants.34  Yet in the introduction to section C, the report cites, perhaps 

inadvertently, an example that directly contradicts this view:35  
For example, some economists have found that by increasing demand, some 

degree of access-based pricing may encourage investment, but such results 

require that the access rates be high enough (perhaps unregulated) to allow the 

facilities-based competitors to capture a sufficient portion of the ensuing profits to 

compensate them for their investment. 

In a nutshell, this passage says that mandated resale access may encourage 

investment if the access rates are high enough to compensate the facilities-

based competitors for their investments.  

48. The Brattle Report summarizes the empirical literature about the effects of 

mandated resale regulation on investment incentive in this way: “Generally, these 

studies find that mandated resale regulation discourages infrastructure 

investment by traditional facilities-based service providers and has not led 

entrants to invest in their own facilities.”36  In the footnote attached to this 

sentence (i.e., footnote 78), the report cites two articles as the sources for its 

claim: Cambini and Jiang (2009)37 and Briglauer, et al. (2016).38  My reading of 

these two articles, however, has led to me conclude that the above 

characterization of the empirical literature is inaccurate.  In fact, the findings from 

the empirical literature show that the effects of mandated resale regulation on 

investment incentive are mixed.   

49. Cambini and Jiang (2009) survey the theoretical and empirical literature on the 

relationship between regulation and investment in telecommunications 

infrastructures.  Below is how they summarize the literature, in their own words: 

“The picture that emerges is not conclusive, and further research is still needed, 

                                                           
34 Brattle Report, paras 60-61.  
35 Ibid, para. 58. 
36 Ibid, para 62. 
37 Cambini, C., and Y. Jiang, “Broadband Investment and Regulation: A Literature Review,” 
Telecommunications Policy, 33(2009), 559-574. 
38 Briglauer, W., K. Gugler,, and A. Haxhimusa, “Facility- and Service-Based Competition and Investment 
in Fixed Broadband Networks: Lessons from a Decade of Access Regulations in the European Union 
Member States,” Telecommunications Policy, 40(2016), 729-742. 
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both theoretically and empirically, to better understand the real impact of 

regulatory incentives on investments.”39   

50. Since the survey by Cambini and Jiang is more than 10 years old, here I present 

a more recent summary of the empirical literature by Houngbonon and Jeanjean 

(2016):40 
Several attempts have been made to uncover the relationship between 

competition and investment within specific industries.  In the telecommunications 

industry, most papers have analysed the impact of competition on investment in 

the fixed broadband market.  Cambini and Jiang (2009) review this literature and 

find that the impact is rather ambiguous.  Likewise, Grajek [and Röller] (2012) 

finds that competition through access regulation negatively affects investment in 

fixed broadband networks, whereas Bacache, Bourreau, and Gaudin (2014) find 

that access regulation has no effect on new entrants’ investment in fixed 

broadband networks.  
51. The other article cited by the Brattle Report as a source of its claim, Briglauer, et 

al. (2016), also finds mixed effects.  It is an empirical study that examines the 

impact of service- and facility-based competition on firm-level investment in 23 

European countries from 2003 to 2012.  Of particular relevance to the present 

subject are its findings regarding the impact of service-based competition on 

investment.  Specifically, the study finds that service-based competition has no 

significant impact on the investment decision of incumbents, and this finding is 

robust to all model specifications in its regression analysis.41  It also finds no 

significant impact of service-based competition on the investment decision of 

entrants.42 The latter finding, however, is not as robust.  When the sample period 

is split into two phases, the study finds that service-based competition exerts a 

                                                           
39 Supra note 37, p.559. 
40 Houngbonon, G.V. and F. Jeanjean, “What Level of Competition Intensity Maximises Investment in the 
Wireless Industry,” Telecommunications Policy, 40(2016), p.776.  Cited in this quote are: Cambini and 
Jiang (2009), supra note 37; Grajek, M., and I. Röller, "Regulation and Investment in Network Industries: 
Evidence from European Telecoms," Journal of Law and Economics, 55(2012), 189-216; Bacache, M., M. 
Bourreau, and G. Gaudin, “Dynamic Entry and Investment in New Infrastructures: Empirical Evidence 
from the Fixed Broadband Industry,” Review of Industrial Organization, 44(2014), 179–209. 
41 See Table 3 and columns (1) and (2) of Table 5 in Briglauer, et al. (2016), supra note 38.  
42 See Table 4 in Briglauer, et al. (2016), supra note 38. 



21 
 

negative impact on entrants’ investment in the second phase of the sample 

period.43   

52. Since the Cablecos in the present case are incumbents, the findings in Briglauer, 

et al. (2016) imply that mandated resale access is likely to have no significant 

impact on the investment decisions of the Cablecos.   

53. In conclusion, I disagree with the general characterization of the literature in the 

Brattle Report.  It is not accurate to characterize the literature as generally finding 

a negative impact of resale regulation on infrastructure investment.  Rather, the 

findings from both the theoretical and empirical literature are mixed, showing that 

resale regulation may have a negative impact, no impact, or positive impact on 

investment.  

Unsubstantiated Claim regarding Investment in Rural and Remote Areas  

54. In its final concluding paragraph, the Brattle Report claims, by way of a quote 

from the Competition Bureau Study, that the strongest reduction in investment 

caused by the Order is most likely to be felt in rural and remote areas where 

population is relatively sparser.44  However, the Brattle Report presents no 

evidence to substantiate this claim.  

55. The passage from the Competition Bureau Study quoted by the Brattle Report is 

not specifically about the impact of the Order.  Rather, in this passage the 

Competition Bureau makes a general observation that the negative impact 

caused by inappropriately set wholesale rates will most likely be strongest in 

areas where population is relatively sparser.45  However, the Competition Bureau 

does not take a position on whether wholesale rates are set at appropriate 

levels.46  

                                                           
43 See columns (3) and (4) of Table 5 in Briglauer, et al. (2016), supra note 38. 
44 Brattle Report, para. 44.  
45 The passage quoted in the Brattle Report is from page 49 of the Competition Bureau Study.  But to 
understand its full context, one should read both page 48 and page 49 of the study.  
46 About the debate over whether or not wholesale rates are set at appropriate levels, the Competition 
Bureau states, “On balance, with the information and expertise available to the Bureau, it is difficult to 
assess which side is correct.” Competition Bureau Study, p.48.  
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56. Moreover, there is a reason to believe that the negative impact of the Order on 

the Cablecos’ operating cash flows, if there is any, will be smaller in areas where 

population is sparser.  Recall that the theory underlying the cash flow analysis in 

the Brattle Report is that lower wholesale rates will induce service-based 

competitors to become more aggressive with retail pricing, with the result of 

larger market share for service-based competitors and lower ARPU for the 

Cablecos.  These, in turn, will lead to a reduction in the Cablecos’ operating cash 

flows.   

57. If we apply this theory to regions of different population densities, it will imply that 

the reduction in the Cablecos’ operating cash flows will be smaller in areas where 

population is sparser.  This is because, as noted in the Competition Bureau 

Study, service-based competitors have tended to “focus their marketing efforts 

on highly populated areas in Southern Ontario and Southern Quebec.”47 This 

implies that service-based competitors have a much smaller presence or no 

presence at all in less populated areas.  Therefore, the Order will likely have little 

impact on the Cablecos’ operating cash flows in rural and remote areas where 

service-based competitors have little or no presence.  It is expected that this 

factor, which favours investment in rural and remote areas, would be considered 

in the Cablecos’ investment decisions. 

 
IV. Conclusions 

 

58. I have conducted an assessment of the cash flow analysis and the predictions 

about investment incentive in the Brattle Report.  I have found that the cash flow 

analysis suffers from three significant deficiencies.  They are: (i) inadequate 

disclosure of information about the method and data used in the analysis, (ii) 

unrealistic assumptions about the growth rates of service-based competitors’ 

market share and the Cablecos’ ARPU, and (iii) failure to consider increases in 

the growth rate of Internet service subscriptions caused by (assumed) price 

changes.  The unrealistic assumptions and the failure to take into account 

                                                           
47 Competition Bureau Study, p.19.  
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increases in the rate of subscription growth lead to a vast overstatement of the 

potential negative impact of the Order on the Cablecos’ operating cash flows.  

This calls into question the credibility of the estimates from the cash flow analysis.   

59. The prediction in the Brattle Report that the Order will significantly diminish the 

Cablecos’ incentive to invest in broadband networks is not supported by 

evidence.  The cash flow analysis does not demonstrate that the Final Wholesale 

Rates are too low to confer the Cablecos a fair return on their investments.  

While a reduction in operating cash flows could decrease the rate of return on 

investment, it does not necessarily mean that the lower rate of return is below the 

fair rate of return needed to ensure adequate investment incentive.  Therefore, 

the cash flow analysis by itself cannot support the claim that the Order will 

diminish the Cablecos’ investment incentive. 

60. Similarly, there is no evidence to support the prediction in the Brattle Report that 

the strongest reduction in investment caused by the Order is most likely to be felt 

in rural and remote areas where population is relatively sparser.  Moreover, there 

is a reason to believe that the negative impact of the Order on the Cablecos’ 

operating cash flows, if there is any, will be smaller in areas where population is 

sparser.  The reason is that service-based competitors have tended to focus their 

marketing efforts on highly populated areas.  Therefore, the Order will likely have 

little impact on the Cablecos’ operating cash flows in rural and remote areas 

where service-based competitors have little or no presence.  It is expected that 

this factor, which favours investment in rural and remote areas, would be 

considered in the Cablecos’ investment decisions. 
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Appendix A 

Calculations of Growth Rates in the Status Quo and the Three Scenarios 

1.  Calculations Using Data from CMR 2018 

With the exception of the Cablecos’ ARPU growth rates in the three scenarios, the 

numbers in Table 1 were calculated using data from CMR 2018 and the definitions of 

the status quo and the three scenarios in the cash flow analysis of the Brattle Report.  

The Cablecos’ ARPU growth rates in the three scenarios in Table 1 are from the report 

itself.  

First, I discuss how I have calculated the growth rates in the status quo shown in 

the second column of Table 1.  The Brattle Report states that the levels of market share 

and ARPU in the status quo were calculated using “the average year-over-year changes 

in market share and ARPU for the prior three year period.”48  Since CMR 2018 contains 

data on residential Internet services for five years up to 2017, I used the data for the 

three-year period between 2015 and 2017 to calculate the average year-over-year 

changes in the ARPU of the Cablecos and the market share of service-based 

competitors. 

Table A1. Growth Rate of the Cablecos’ ARPU in the Status Quo 

Cablecos’ ARPU Year-over-Year ARPU Growth Rate Average  Growth Rate 
2015 2016 2017 2015-2016 2016-2017 2015-2017 
50.94 54.82 58.16 7.617% 6.093% 6.85% 

Sources: Table 5.10 of CMR 2018 Fixed Internet Open Data and the author’s calculations. 

Table A1 shows the input and output in the calculations of the Cablecos’ ARPU 

growth rate in the status quo.  The Cablecos’ ARPUs in the first three columns of Table 

A1 are from Table 5.10 of CMR 2018 Fixed Internet Open Data.  Using these statistics, I 

have calculated the year-over-year growth rate shown in the 4th and 5th columns of 

Table A1.  Taking the average of these growth rates, I have obtained the Cablecos’ 

ARPU growth rate in the status quo, shown in the last column. 

                                                           
48 Brattle Report, footnote 42. 
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One problem I encountered in the calculation of service-based competitors’ market 

share was that CMR 2018 does not contain separate data on their number of residential 

Internet service subscribers.  What it contains is the number of subscribers for “Other 

Service Providers” which are comprised of both service-based competitors and other 

carriers.49  On the other hand, the Brattle Report itself does not provide any information 

about what data it used to calculate the market share of service-based competitors in 

the status quo.  Since service-based competitors were not among the sponsors of the 

Brattle Report, it appears unlikely that the authors of the report had access to the data 

on their number of subscribers.    

Given the data limitation, I have estimated the market share growth rate in the 

status quo based on the assumption that the market share of serviced-based 

competitors grew at the same rate as that of the Other Service Providers in the three-

year period between 2015 and 2017.  Accordingly, I have used the data on the number 

of the Other Service Providers’ subscribers to estimate the market share of service-

based competitors.     

Table A2. Growth Rate of Service-Based Competitors’ Market Share in the Status Quo 

Market Share of Other 
Service Providers 

Year-over-Year Growth Rate of 
Market Share 

Average Growth Rate 

2015 2016 2017 2015-2016 2016-2017 2015-2017 
12.04% 12.58% 13.01% 4.481% 3.387% 3.93% 

Sources: Table 5.6 of CMR 2018 Fixed Internet Open Data and the author’s calculations. 

In the first three columns of Table A2 are levels of the Other Service Providers’ 

market share calculated using the data in Table 5.6 of CMR 2018 Fixed Internet Open 

Data.  In the next two columns are the year-over-year growth rates of the market share, 

which I have used as the estimate of the growth rates of service-based competitors’ 

market share.  Taking the average of these two growth rates, I obtained an estimated 

growth rate of service-based competitors’ market share in the status quo, shown in the 

last column of Table A2.   

                                                           
49 The definition of “Other Service Providers” can be found in CMR 2018 Fixed Internet Data Dictionary.   
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Second, I explain how I have calculated the growth rates of service-based 

competitors’ market share implied by the three scenarios.  To derive the growth rates, I 

need the estimated market shares in 2020 and 2024 in the three scenarios.  The 

definition of the three scenarios in the Brattle Report only says that their market share 

by 2024 is assumed to be 5 or 10 percentage points higher than that in the status quo, 

but the report does not disclose the actual level of the status quo market share.  An 

important step in my calculations, then, is to find an estimate for the market share in the 

status quo.  

Table A3. Growth Rate of Service-Based Competitors’ Market Share in the Three Scenarios 

Market Share of Other Service Providers (%) Annual Growth Rate of Market Share (%) 
2020 2024 Scenario A Scenarios B & C Status Quo Scenario A Scenarios B & C 
14.60 17.04 22.04 27.04 3.93 10.84 16.65 

Source:  The author’s calculations.  

To do so, I have used the market share of the Other Service Providers in 2017 

(13.01 percent) and its average growth rate between 2015 and 2017 (3.93 percent) to 

predict the levels of market share in 2020 and 2024.  These levels of market share are 

presented in the first two columns of Table A3.  Adding 5 (respectively, 10) percentage 

points to the level of market share in 2024, I obtained the market share assumed in 

Scenario A (respectively, Scenarios B and C).  They are shown in the 3rd and 4th column 

of Table A3.  Finally, I used these levels of market share to calculate the annual growth 

rates implied by these scenarios.   These growth rates, along with the status quo growth 

rate from Table A2, are presented in the last three columns of Table A3.  As assumed, I 

use these growth rates of the Other Service Providers as estimates of the growth rates 

of service-based competitors.50   

                                                           
50 As a robustness check, I also used data from CMR 2019 to calculate the growth rates assumed in the 
status quo and the three scenarios using the actual market share of service-based competitors.  The 
actual average growth rate of service-based competitors’ market share between 2015 and 2017 is 4.45 
percent, and the corresponding growth rate implied by Scenario A (respectively, Scenarios B and C) is 
14.53 percent (respectively, 22.49 percent).  Since these growth rates implied by the three scenarios 
(relative to that in the status quo) are significantly larger than those in Table A3, they strengthen my 
conclusion that the growth rates of service-based competitors’ market share assumed in the three 
scenarios are unrealistically high.    
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Third and finally, I discuss how I have estimated the magnitude of overstatement 

caused by the unrealistically large reduction in the Cablecos’ ARPU growth rate 

assumed in Scenario A.  The method I used for this estimation is based on the 

observation that the only difference between Scenario B and Scenario C is the 

Cablecos’ ARPU growth rate, which is reduced from 1.9 percent in Scenario B to 0 in 

Scenario C.  This implies that the difference in the estimated loss in operating cash 

flows between these two scenarios is entirely due to the 1.9 percent reduction in the 

ARPU growth rate.  Using the data in Figure10 of the Brattle Report, I find that this 

difference is $816 million dollars.  This implies that a reduction of 1 percentage point in 

the growth rate of the Cablecos’ APRU is associated with an increase in the estimated 

loss in the cash flow analysis by $816/1.9 or $429.47 million dollars. 

Therefore, if the assumptions in Scenario A overstate the reduction in the growth 

rate of the Cablecos’ ARPU by 𝑧𝑧 percentage points, this will lead to an overstatement of 

the loss in the Cablecos’ operating cash flows by 𝑧𝑧 × 429.47 million dollars.51  The next 

question is, then, what is the value of 𝑧𝑧?  To answer this question, I would note that 

Scenario A is intended to be one where “Cableco ARPUs would grow at a slightly 

slower rate than recent historical growth”.52  While there is an element of subjectivity in 

determining what constitutes a “slightly slower” rate, I believe a reduction of a quarter of 

a percentage point from the recent growth trend is consistent with the notion of a 

“slightly slower” growth rate.  Hence, this is what I have used in the determination of the 

value of 𝑧𝑧.  

Recall from Table 1 that the growth rate of the Cablecos’ ARPU in the status quo, 

calculated using the method for computing recent market trends in the Brattle Report,53 

is 6.85 percent.  Accordingly, I estimate that a slightly lower growth rate below the 

recent trend is: 6.85 − 0.25 = 6.60 percent.   Since the corresponding growth rate 

assumed in Scenario A is 1.9 percent, this implies that Scenario A has overstated the 

reduction in the growth rate by 6.6 − 1.9 = 4.7 percentage points, that is, 𝑧𝑧 = 4.7.   

                                                           
51 This estimation method assumes that the loss in the Cablecos’ operating cash flows is proportional to 
the reduction in the growth rate of their ARPU, ceteris paribus.  
52 Brattle Report, para. 38.  
53 Brattle Report, footnote 42.  
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Therefore, the overstatement of the loss in the Cablecos’ operating cash flows 

caused by the unrealistically large reduction in the growth rate assumed in Scenario A is: 

4.7 × 429.47 ≈ 2,019 million dollars, or 2 billion dollars.  This represents 79 percent of 

the estimated total loss in the Cablecos’ operating cash flows in Scenario A of the 

Brattle Report.           

2. Calculations Using Data from CMR 2019 

To verify the robustness of the conclusions from my assessment of the cash flow 

analysis, I have conducted an analysis using additional data in CMR 2019.  Specifically, 

in the analysis I have included the new 2018 data in the calculations of the growth rates 

in the status quo.  Moreover, the availability of data on the service-based competitors’ 

numbers of subscribers has enabled me to calculate the actual growth rate of their 

market share in recent years (instead of estimating it using the growth rate of the Other 

Service Providers).   

Other than these two changes, I have used the same analytical procedures as 

those described in Section 1 of this appendix.   Therefore, I will not reiterate these 

procedures, and I will go straight to the presentation of the results from the analysis.   

Table A4. Growth Rates of ARPU and Market Share in the Status Quo 

 Year-over-Year Growth Rate Average Growth Rate 

 2015-2016 2016-2017 2017-2018 2015-2018 

Cablecos’ ARPU 7.617% 6.093% 4.986% 6.23% 

Market Share of Service-
Based Competitors 

2.868% 6.038% 7.676% 5.53% 

Source: The author’s calculations. 

In Table A4, the year-over-year growth rates of the Cablecos’ ARPU are calculated 

using data from Table 9.10 of CMR 2019 Retail Fixed Internet Sector and Broadband 

Availability Open Data, while those of the service-based competitors’ market share are 

computed using data from Table 9.7 of the same source.  The averages of these growth 

rates over 2015-2018 are then used as the growth rates in the status quo.   
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Table A5. Growth Rate of Service-Based Competitors’ Market Share in the Three Scenarios 

Market Share of Service-Based Competitors (%) Annual Growth Rate of Market Share (%) 
2020 2024 Scenario A Scenarios B & C Status Quo Scenario A Scenarios B & C 
9.92 12.30 17.30 22.30 5.53 14.92 22.45 

Source:  The author’s calculations.  

Using the market share growth rates in Table A4, I have calculated the predicted 

market share in 2020 and 2024 as well as the market share assumed in the three 

scenarios, shown in the first four columns of Table A5.  From these numbers, I have 

derived the implied annual growth rate of service-based competitors’ market share in 

the three scenarios, shown in the last two columns of Table A5.     

Based on the information in Tables A4 and A5, I assess again the reasonableness 

of the assumptions in the three scenarios.  First, note in Table A4 that the average 

growth rate of the Cablecos’ ARPU during the period 2015-2018 is 6.23 percent.  This 

means that the assumption of 1.9 percent in Scenarios A and B represents a reduction 

in the growth rate by 70 percent from the recent trend.  Second, Table A5 shows that 

the annual growth rate of service-based competitors’ market share implied by the 

assumptions in Scenario A (respectively, in Scenarios B and C) is 14.92 percent 

(respectively, 22.45 percent).  Compared with the recent growth trend of 5.53 percent, 

Scenario A implicitly assumes that the market share of service-based competitors will 

grow at a rate more than twice the recent trend, and Scenarios B and C implicitly 

assume that it will grow at more than four times the recent trend.  Since these findings 

are qualitatively the same as those from the analysis based on data from CMR 2018, 

they reaffirm the conclusion that the assumptions embedded in the three scenarios are 

unrealistic.  

Turning to the magnitude of overstatement caused by the unrealistically large 

reduction in the Cablecos’ ARPU growth rate assumed in Scenario A, note that the 

average growth rate of the Cablecos’ ARPU in Table A4 implies that Scenario A has 

overstated the reduction in the growth rate by 6.23 − 0.25 − 1.9 = 4.08 percentage 

points.  Accordingly, the overstatement of the loss in the Cablecos’ operating cash flows 

caused by the unrealistically large reduction in the growth rate assumed in Scenario A is 

estimated to be: 4.08 × 429.47 ≈ 1,752 million dollars, or 1.8 billion dollars, which 
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represents 68 percent of the estimated total loss in the Cablecos’ operating cash flows 

in Scenario A of the Brattle Report.  This result reaffirms the conclusion that the 

unrealistic assumptions in the three scenarios lead to a vast overstatement of the 

potential negative impact of the Order on the Cablecos’ operating cash flows.  
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External referee for the University Grants Committee in Hong Kong, numerous applications 
 
External examiner of PhD theses for 

University of British Columbia (two PhD theses) 
 Concordia University (one PhD thesis) 
 Queen’s University (two PhD theses) 
 
TEACHING 
 
Undergraduate Courses 
 
“Introduction to International Trade” 
“Industrial Organization I, Theory and Evidence” (fourth year level) 
“Intermediate Microeconomics” 
“Intermediate Macroeconomics” 
“Advanced Microeconomic Theory” (fourth year level) 
“Honours Seminar: Microeconomics”  
“Honours Capstone Seminar” 
 
Graduate Courses     
 
“Topics in Industrial Organization” (MA and PhD level) 
“Microeconomic Theory” (PhD level) 
“Industrial Organization I” (formerly “Firms and Markets”, MA and PhD level) 
“Microeconomic Theory” (MA level) 
“Mathematical Methods for Economists” 
 
Taught graduate courses at University of Havana in 1994, 1995, and 1996, at Xiamen University 
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in 2006 - 2010, and at Shanghai University of Finance and Economics in 2007 - 2009 
 
Supervised numerous MA and PhD students Directed Readings courses  
 
Member of numerous examination boards of PhD comprehensive exams, since 1992 
 
Thesis Supervision 
 
Supervisor of three ongoing PhD theses (Matthew Strathearn, Yufan Hu, Kewei Diao) 
 
Supervisor of 10 completed PhD theses: 

Xiguang Liu (1997), Ying Kong (2000), Angela Zeiler (2003), Liping Zhang (2005), Jun 
Chen (2008), Eng Kooi Lim (2008), Bo Zhao (2009), Hong Ding (2013), Gang Li (2013), 
Heng Xu (2016) 

   
Co-supervisor of one completed PhD thesis: Afshan Dar-Brodeur (2013)  
 
Committee member of 17 completed PhD theses since 2009:  

Guohan Zhu (2009), Reza Ghazal (2009), Rashid Nikzad (2009), Sui Sui (2009), Ahmed 
Nasim Sydee (2010), Jeffrey Peter (2011), Hong Thi-Dieu To (2011), Chahreddine 
Abbes (2011), Elias Collette (2012), Derek Olmstead (2012), Olayinka Williams (2015), 
Armaghan Rahimi (2015), Bao Anh Nguyen (2016), Steve Martin (2017), Alexander 
Maslov (2018), Parisa Pourkarimi (2018), Chenyu Wang (2019)  

      
Supervisor of one completed MA thesis: Laura Sonley (2015) 
 
ADMINISTRATIVE RESPONSIBILITIES 
 
Supervisor of PhD Studies, Department of Economics, July 2000 - 2004 

 
Member of: 

Carleton University Board of Governor Committee on Student Affordability, 2014 - 2015  
Carleton University Research Achievement Award Selection Committee, 2005, 2006, 
2010 

 Carleton University Senate, 2003 - 2004 
 Carleton University Graduate Faculty Board, 2000 - 2004 

Departmental Tenure and Promotion Committee, 1996 - 1997, 2008 - 2011, 2015 - 2018 
         
Departmental Graduate Committee, 1992 - 1996, 1999 - 2004, 2005 - 2010, 2012 - 2016 
Departmental Appointment Committee, 1993 - 1995, 2005 - 2007, 2009 - 2011, 2012 - 
2013 
BGInS (Bachelor of Global and International Studies) Appointment Committee, 2015-16  

 Departmental Undergraduate Committee, 1992 - 1993, 2016 - 2017 
Program Committee of the OCGSE Conference, March 2017 
Departmental Ad Hoc Hiring Committee, 2017 - 2018 
Departmental Planning Committee, 2017 - 2018   
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By Email:  ic.telecomsubmission-soumissiontelecom.ic@canada.ca 

 

 

Patricia Brady 

Director General, Telecommunications and Internet Policy Branch 

Innovation, Science and Economic Development Canada 

235 Queen Street, 10th Floor 

Ottawa, ON   K1A 0H5 

 

Dear Ms. Brady,   

Re:  Notice No. TIPB-002-2019 – Canada Gazette Part 1, 2019-12-14 - Petitions to the Governor in Council 

concerning Telecom Order CRTC 2019-288 – Distributel Communications Limited Response   

1. Distributel Communications Limited (“Distributel”) is pleased to file its responses to the petitions to the 

Governor in Council concerning Telecom Order CRTC 2019-2881 (the “Order”) pursuant to the instructions 

provided in Gazette Notice TIPB-002-2019 published in the Canada Gazette, Part I, on December 14, 2019.  

 

2. The petitions (referred to collectively as the “Petitions” and individually as  a “Petition”) were filed by Bell 

Canada (“Bell”), TELUS Communications Inc. (“TELUS”) (Bell and Telus are referred to collectively in this 

submission as the “ILECs”), and the consortium of cable carriers made up of Bragg Communications 

Incorporated (“Eastlink”), Cogeco Communications Inc. (“Cogeco”), Rogers Communications Canada Inc. 

(“Rogers”), Shaw Communications Inc. (“Shaw”), and Videotron Ltd. (“VTL”) (referred to collectively as the 

“Cable Carriers”).  We refer to all of these providers collectively as the “Incumbents”. 

 

Executive Summary 
 

3. The Petitions are a self-interested attempt by a small group of very large companies to stave off true 

competition in Internet services.  They seek to preserve wholesale rates which the Canadian Radio-television 

and Telecommunications Commission (the “CRTC” or “Commission”) has concluded, after a very 

comprehensive proceeding, are unreasonably high, in order to ensure that service-based competitors cannot 

offer the full range of competitive offers they would otherwise provide.  Granting the Petitions will frustrate 

attempts by the Government and the CRTC to improve both the affordability and competitiveness of Internet 

services for Canadian consumers.  They should be seen for what they are and rejected in their entirety.  

Further, the Governor in Council should take the opportunity to send a strong message to the Incumbents 

 
1  Telecom Order CRTC 2019-288, Follow-up to Telecom Orders 2016-396 and 2016-448 – Final rates for aggregated 

wholesale high-speed access services, 15 August 2019.  
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that they need to stop using procedural tactics such as the Petitions to frustrate the Government’s efforts to 

promote competition and ensure affordable broadband Internet services for Canadians. 

 

4. We have organized our response along the following three principal arguments: 

 

a) The Petitions undermine Government Policy.  The Order promotes increased competition and 

affordability, as well as the interests of consumers.  Accepting the Petitions would undermine the 

Government’s own policy, as well as the Commission’s efforts in support of that policy.  Accepting the 

Petitions would be viewed as support for the anti-competitive agendas of the Incumbents, and would 

encourage those Incumbents to challenge more decisions which favour Canadians but are contrary to 

the Incumbents’ interests.   

 

b) The Incumbents’ arguments in support of the Petitions do not stand up to scrutiny and must be 

rejected.  Incumbent arguments to the effect that the Order will lead to less investment if allowed to 

stand fly in the face of history and the Incumbents’ true investment incentives.  The rates set by the 

Commission in the Order are not below cost, and the amount of the credit which the Commission 

ordered is immaterial in the context of the Incumbents’ revenues and profit.  The Incumbents charged 

rates which were not just and reasonable and must now return the windfall they received. 

 

c) The negative consequences of overturning the Order would be significant.  Service-based providers 

play an important role in the competitive landscape for Internet services.  Granting the petitions 

would further delay the imposition of reasonable rates and would seriously prejudice service-based 

providers to the detriment of Canadians. 

 

Distributel and our interest in the Petitions. 
 

5. Distributel, along with and through the companies in the Distributel group2, is a competitive provider of 

telecommunications and IP-based television services.  Distributel began operating in 1988 as a long-distance 

provider and since then has grown to become a full-service telecommunications and broadcasting provider 

with offices across the country and a national network.  We offer high-speed Internet, IPTV, home phone and 

long-distance services to residential subscribers in Ontario, Quebec, Alberta and British Columbia.   Via 

Navigata Communications and ThinkTel (the business services division of Distributel), we provide advanced 

voice and data services for the SMB, Enterprise and Wholesale markets throughout Canada. As a top Microsoft 

Solutions Partner and a Cisco PMP, our business operations are a driving force for innovation in the industry.    

 

6. We serve our residential and business customers using a combination of wholesale inputs from other 

regulated companies and facilities that we own and operate.  Over time, we have increased the size of our 

networks, including most recently through the acquisition of fibre and microwave networks in British 

Columbia.  We intend to continue doing so as part of our commitment to always provide the ultimate 

connectivity solution for each individual customer, at preferential pricing versus the incumbent the carriers, 

for value that is best in class. 

 
2 These include Acanac Inc., Navigata Communications Limited, Yak Communications (Canada) Corp., and Zazeen Inc. 
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7. As users of wholesale products in markets that are dominated by well-financed, former-monopoly based 

providers, we depend on a functional telecommunications regulatory regime.  Unlike the Incumbents, we are 

not able to rely on size or market dominance to dictate terms to our suppliers, and in most cases would be 

unable to negotiate the provision of wholesale services at reasonable rates, terms and conditions but for 

regulatory rules requiring the provision of those services.3  While we do our best to attract and retain 

customers based on better prices, offerings and customer service, we do so in an environment characterized 

by companies with huge incumbency advantages and market power; a functional regulatory regime is critical 

to curbing the excesses that inevitably arise in such an environment. 

8. In the remainder of this submission, we respond to the main arguments put forward by the Incumbents in 

their Petitions.  We have not responded to every point raised, and our silence on any point or argument put 

forward by the Incumbents should not be construed as agreement with it.  Distributel has had the benefit of 

seeing a draft of the submissions of the Canadian Network Operators Consortium Inc. (“CNOC”) in response 

to the Petitions.   We are in agreement with the arguments and statements made there and recommend the 

submission to the Governor in Council.  

The Petitions undermine Government’s policies. 

9. The Government made it very clear through the 2019 Policy Direction4 that telecommunications regulation 

should promote competition, affordability, consumer interests and innovation.5  Further to that Direction, the 

Commission must consider, among other things, how its decisions “encourage all forms of competition and 

investment”, and “foster affordability and lower prices, particularly when telecommunications service 

providers exercise market power”.6 

10. The Commission’s decision promotes these approaches.  The lower rates approved in the Order would greatly 

improve service-based providers’ ability to offer more competitive services to Canadians.  Service-based 

providers play an important part in increasing the level of competition and affordability in the retail Internet 

service market.  In its study of the broadband market7, the Competition Bureau (the “Bureau”) noted that 

“[w]holesale-based competitors8 fulfill a meaningful competitive presence in the marketplace. They currently 

serve more than 1,000,000 Canadian households, and act as an alternative for countless others, who use the 

presence of wholesale-based competitors to negotiate lower prices and better terms from other competitors 

 
3 In BCE’s 2018 third quarter results conference call, then CEO of BCE George Cope noted that “[w]holesale is a regulatory 
obligation, not a business strategy for us” (see BCE Q3 2018 Results Conference Call Transcript, 1 November 2018, at page 
19 (http://www.bce.ca/investors/financial-reporting/2018-Q3/2018-q3-transcript.pdf).  This is indicative of the attitude 
Distributel faces when negotiating with many incumbent providers – reluctance at best; high-handedness, and deliberate 
obstruction at worst. 
4 Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy Objectives to Promote 
Competition, Affordability, Consumer Interests and Innovation, P.C. 2019-803, June 16, 2019. 
5 Ibid. at paragraph 1(a). 
6 Ibid. at paragraph 1(a)(i) and (ii). 
7 Delivering Choice: A Study of Competition in Canada’s Broadband Industry”, Competition Bureau of Canada, August 7, 
2019. 
8 “Wholesale-based competitor” is the Bureau’s term for service-based providers. 

http://www.bce.ca/investors/financial-reporting/2018-Q3/2018-q3-transcript.pdf
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in the marketplace“.9  The Bureau also noted that “current customers of wholesale-based competitors were 

materially more likely to respond that they are “very satisfied” with both their current ISP and their choice of 

ISPs than those who purchase services from facilities-based competitors”.10   

11. The much lower rates established in the Order will allow service-based providers to give more value to their 

customers; in some cases through lower prices and faster speeds, in others through increased investments 

which allow service-based providers to better serve and respond to our customers’ requirements.  The direct 

result of the Order is better competition, and more affordable services.  Setting conditions which allow 

service-based providers to flourish gives consumers more options, thereby promoting their interests.  

Reversing the Commission’s decision would set these gains aside, to the detriment of Canadians, and contrary 

to the Government’s own policy.   

12. The Incumbents argue that Internet service is already affordable, and that competition is thriving.  For 

example, at paragraph 39 of their submission, the Cable Companies argue that “[t]here can be no dispute that 

Resellers have thrived under the existing wholesale rate regime. The Competition Bureau’s recent Report 

notes that Resellers now provide services to more than 1 million households in Canada, with their overall 

national market share growing from less than 6% to approximately 13% in the last 10 years.”  While service-

based providers are proud of their growth over time, it is important to put those gains in context.  Even 

thirteen percent market share – which we explain below is overstated - would not mean that service-based 

providers have “thrived” under the existing wholesale rate regime.  Service-based providers could have done 

much more if the services they require were sold at just and reasonable rates as is required by the 

Telecommunications Act (the “Act”).11  Every dollar above just and reasonable rates is a dollar that goes to 

unjustly enrich the Incumbents rather than being invested by service-based providers in upgrading their 

systems so that they can provide better services and a smoother customer experience; employing more or 

better-qualified staff; increasing their marketing spend so that customers who are not aware of competitive 

options become aware of them; or lowering prices and increasing speeds.  Unjust and unreasonable rates 

mean that the Incumbents collect more than they are entitled to off the backs of Canadian consumers.  The 

Commission attempted to fix that issue in the Order, but so far has been frustrated by the Incumbents’ 

attempts to reverse those actions, including through these Petitions.   

13. Further, the 13% figure referenced by the Incumbents is overstated.  The real figure is much lower at 8.9%.  

The figures referenced by the Bureau were based on the market shares of service-based competitors that use 

the wholesale services subject to the Order, but also all other non-ILEC and non-Cable Carrier Internet service 

providers that do not use those services (i.e. companies like Xplornet that provide Internet services, but not 

by using wholesale services).  The most recent Communications Monitoring Report issued by the Commission 

breaks out market share data for service-based competitors separately from other non-ILEC and non-Cable 

Carrier Internet service providers and indicates that national market share for service-based providers grew 

 
9 Ibid., at page 57. 
10 Supra., note 7 at page 25. 
11 Telecommunications Act, S.C. 1993, c. 38, s. 27(1). 
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by only 2.1% in the years between 2014 and 2018, from 6.8% to 8.9%12, while market share by revenue over 

the same period grew by only 1.2% from 5.6% to 6.8%13. 

14. A market share for service-based competitors of only 8.9% is concerning, particularly when one considers that 

the other 91.1% is primarily held by the Incumbents, usually split between two providers in any given market, 

an ILEC and a Cable Company.    Growth in market share of only 2.1% over four years, with growth in revenue 

market share of only 1.2% in the same period, does not mean that service-based providers are “thriving” and 

that rates should therefore be maintained at levels which the regulator has determined are not just and 

reasonable.  Even if the figure was actually 13%, only an Incumbent cable or telephone company would 

consider that to represent a truly competitive market. 

15. Reversing the Commission’s decision based on the self-serving arguments advanced by the Incumbents would 

undermine the Government’s own policy.  It would undermine the Commission’s efforts to ensure that 

competition is robust, that services are affordable, and that the interests of consumers are promoted.  It 

would lead many to question why the Government would want to support the anti-competitive agendas of 

the Incumbents in the face of widespread perception of gouging by those companies, and clear demand from 

consumers for other alternatives.  For all of these reasons, the Petitions should be rejected.  

The Incumbents’ arguments do not withstand scrutiny and must be rejected. 
 

16. The Incumbents have advanced a number of arguments in support of their Petitions, many of which repeat 

arguments which have previously been discredited, and all of which should be rejected.  

  

a) The Incumbents will still invest/investment in rural areas is unlikely to suffer more if the Order is upheld. 

 

17. As they’ve done in the face of each regulatory decision that would impose greater wholesale obligations on 

them or facilitate greater service-based competition, the Incumbents have again argued that their incentives 

to invest will be reduced or removed if wholesale rates are not maintained at the pre-Order levels.  The Cable 

Carriers argue that “[t]he CRTC Order undermines the ability of the Cable Carriers to invest in broadband 

infrastructure at a time of rapid technological advancement.”14  Bell threatens that investment in rural, remote 

and indigenous communities will suffer in particular if the Order is not reversed: “[t]The Order's impact on 

investment in networks will be most profound in Canada's rural communities; communities that are already 

struggling to overcome the digital divide.”15 

18. We see this form of regulatory blackmail every time the Commission proposes to impose a wholesale 

regulatory obligation on the Incumbents.  However, history shows that the Incumbents will still invest; the 

same threats about undermining investment were made in respect of access to FTTN and then access to FTTP, 

and despite CRTC rulings requiring access to each of these technologies, the ILECs rolled them out aggressively.  

 
12 Communications Monitoring Report – 2019, Canadian Radio-television and Telecommunications Commission, figures 9.1 
on page 254, and 9.14 on page 266. 
13 Ibid., figure 9.8 on page 259. 
14 Cable Carrier Petition at paragraph 6. 
15 Bell Petition at paragraph 12. 
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It is no different this time, and the Incumbents will continue to invest in their networks because the presence 

or absence of effective service-based competition is not the true driver of that investment decision.  The main 

reason for the Incumbents to continue investing in their networks is maintaining their competitive position.  

If they cannot offer a competitive product, they will lose customers to other providers who are making those 

investments.   

19. Further, it is clear that the decision whether to invest in rural, remote and indigenous communities will be 

based on profitability, not the level of compensation the Incumbents receive for wholesale services.  The Cable 

Carriers note at paragraph 20 of their Petition that: 

Investments in expanding wireline infrastructure to rural, remote and sparsely populated areas of the country are 

particularly risky from the perspective of the Cable Carriers. The increased costs associated with serving these areas, 

and their smaller market sizes relative to larger cities, means that the business case for investing in networks in such 

communities will frequently be more marginal than the business case for investing in networks in urban areas.  

20. The rates in the Order have yet to come into the market, and the Incumbents continue to collect wholesale 

revenue at the pre-Order, higher rates. However, despite their very strong competitive positions, very strong 

profits, and the continuing imposition of rates that the Commission has concluded are unreasonably high, the 

Incumbents have not invested heavily in rural, remote and indigenous communities.  This is because they do 

not regard those markets as sufficiently lucrative to justify investment without external subsidies from 

Government; the very minor reduction in their overall revenue that will result when just and reasonable 

wholesale high-speed access (“HSA”) rates are finally applied will not change that calculus.16  The Incumbents 

are already not willing to make those investments, and the Governor in Council should be very careful not to 

assume that maintaining the status quo by reversing the Order will somehow spur the Incumbents to invest 

where they are not currently investing.    

21. In short, it is convenient to lay the blame for not investing in rural, remote and indigenous communities at the 

feet of wholesale competition rather than the Incumbents’ own profitability analyses.  In the Petitions, the 

Incumbents are effectively arguing that they must be allowed to continue to charge unreasonably high rates 

to their competitors so that if they conclude that a rural or remote location is profitable at those higher rates, 

they may, but are not obliged, to serve that location.  This is clearly not an appropriate basis for overturning 

the Order. 

 

 

 
16 Bell notes at paragraph 10 of its Petition that the credits that all wholesale providers will be required to pay in respect of 
the period of time from when rates were made interim to the date of the Order will amount to $325M.  As we discuss in 
greater detail below, Bell’s adjusted EBITDA for its wireline division in the fourth quarter of 2019 alone was $1.359 Billion.  
See https://www.bce.ca/news-and-media/releases/show/BCE-reports-2019-Q4-and-full-year-results-announces-2020-
financial-targets-1?page=1&month=&year=&perpage=25 
 
  

https://www.bce.ca/news-and-media/releases/show/BCE-reports-2019-Q4-and-full-year-results-announces-2020-financial-targets-1?page=1&month=&year=&perpage=25
https://www.bce.ca/news-and-media/releases/show/BCE-reports-2019-Q4-and-full-year-results-announces-2020-financial-targets-1?page=1&month=&year=&perpage=25
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b) Rates are not below costs as alleged by the incumbents. 

 

22. The Incumbents argue that the wholesale HSA service rates established by the Commission in the Order are 

below their costs of providing those services.17  In making this argument, the Incumbents are asking the 

Governor in Council to (i) throw away the very comprehensive process run by the Commission in which the 

Incumbents were given multiple opportunities to prove that rates were below cost, but instead chose to game 

the process, ignored long-standing rules, and refused to provide relevant evidence, (ii) substitute its opinion 

on highly technical costing questions related to the application of long-standing regulatory costing principles 

for that of the Commission, and (iii) accept the position of the Incumbents over that of the independent, 

unbiased adjudicator tasked specifically with determining whether wholesale rates recover costs and are just 

and reasonable.  The Governor in Council should clearly not accede to any of these requests.  

23. The Incumbents themselves engage in behavior which shows that the wholesale HSA rates are not below cost.  

For example, on the wholesale side of the equation, at least one Incumbent has offered promotions which 

give competitors wholesale rates which are below the revised rates approved in the Order.  If an Incumbent 

is prepared to sell wholesale HSA services at rates below those approved by the Commission in the Order, 

that indicates that their true cost must be less than the approved rates – otherwise they would be choosing 

to sell wholesale services to competitors at a loss to themselves.   

24. In the Order, the Commission set the non-bonded monthly access rate for all Gateway Access Service (Bell’s 

name for wholesale HSA service) speeds at $14.78.  In an affidavit from Jonathan Daniels, Vice President 

Regulatory Law, filed by Bell in its Federal Court Appeal, Mr. Daniels states that Bell’s cost for its 6-16 Mbps 

FTTN Access services is above the rate established by the Commission (i.e. $14.78).  However, on May 9, 2012, 

at a time when Bell was required by the CRTC to file agreements for customer-arrangements which varied 

from the approved tariffs, Bell Canada filed an agreement on the public record which included access rates 

for that same service which were priced as low as $13.37. 18  Distributel cannot speak to whether similar 

arrangements more recent than 2012 may exist as the requirement to file such arrangements was removed 

around that time and no further agreements were filed on the public record.  However, the fact that Bell was 

willing to sell wholesale HSA services in 2012 at prices below those established by the Commission in the Order 

shows that Bell’s costs are not, in fact, higher than the rates in the Order as Bell now argues.   

25. There are also arguments on the retail side of the equation.  For example, in its application for approval of 

tariffs for its Disaggregated Broadband Access Service,19 Bell submitted that its wholesale costs for fibre to the 

premise (“FTTP”) access was $113.43 per access plus $265.98 per 50Mbps of capacity plus $247.90 for 

installation.  However, Bell is currently offering the same FTTP access on a retail basis at the following prices: 

• A 150Mbps FTTP service for $94.95/month + a 59.95 one-time activation fee that includes both 
installation and a modem at no charge 

 
17 See, for example, the Cable Carrier Petition at paragraph 6, and the Bell Petition at paragraph 8. 
18See https://crtc.gc.ca/public/partvii/2008/8662/b2_200807133/1716104.zip. 
19 Bell Tariff Notice 7522 – see https://crtc.gc.ca/8740/eng/2017/b2.htm. 

https://crtc.gc.ca/public/partvii/2008/8662/b2_200807133/1716104.zip
https://crtc.gc.ca/8740/eng/2017/b2.htm
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• A 500Mbps FTTP service for $104.95/month + a 59.95 one-time activation fee that includes both 
installation and a modem at no charge  

• A 1Gbps FTTP service for $114.95/month + a 59.95 one-time activation fee that includes both 
installation and a modem at no charge20  

 
26. In each case, the price Bell offers to its retail customers for the service is well below the costs it submitted to 

the CRTC for the same service.  This strongly suggests that Bell’s actual cost of providing the service is well 

below the level presented to the Commission.   It also shows that the Governor in Council should be very 

skeptical of arguments in the Petitions that the rates in the Order are below the Incumbents’ costs.   

27. Notwithstanding those points, it is not necessary for Cabinet to engage in a forensic examination of the 

appropriate level of wholesale Internet rates to determine whether the Incumbents’ arguments are correct.  

An objective, detailed and fact-based methodology for determining appropriate cost-based rates already 

exists; the CRTC’s rate-setting process.  The rates set by the Commission were arrived at after a very thorough 

process in which the Incumbents were given numerous opportunities to put forward evidence to prove their 

positions.  Despite these opportunities, the Incumbents chose in many cases to evade the Commission’s 

requests, or to deviate from existing processes, leading the Commission in Telecom Order CRTC 2016-396 to 

state that: 

The Commission is concerned that certain wholesale HSA service providers have not conducted their cost studies in 

accordance with Phase II costing principles, as detailed in their Regulatory Economic Studies Manuals (the Manual), 

and have not justified departure from the principles and methodologies set out in the Manual. 

The Commission expresses significant concern that most wholesale HSA service providers chose to disregard 

Commission staff’s guidance, the Manual, and past Commission determinations.21 

28. Notwithstanding these statements, in the end the Incumbents did file voluminous evidence and submissions 

in support of their positions.  The incumbents had the opportunity to make their case, made it, and were 

unsuccessful.  While it might be appropriate for the Incumbents to seek the Governor in Council’s intervention 

on the Commission’s interpretation of Government policy, it is not appropriate for them to request that the 

Governor in Council overturn the determination of the Commission on a highly technical issue which the 

Commission is uniquely qualified to decide.  Choosing to intervene on an issue like this one could only have 

negative consequences.   

29. The Act includes three appeal routes – appeal to the Federal Court pursuant to section 64, application to the 

Commission to review and vary its decision pursuant to section 62, and petition to the Governor in Council 

pursuant to section 12.  Each appeal route has its place and purpose, and in theory, an applicant should choose 

the appeal route which is most appropriate for the subject matter of its appeal.  However, in this case the 

Incumbents know that they benefit by pursuing all avenues of appeal, notwithstanding their chances of 

 
20 See https://www.bell.ca/Bell_Internet/Internet_access. 
21 Telecom Order CRTC 2016-396, Tariff notice applications concerning aggregated wholesale high-speed access services- 
Revised interim rates, October 6, 2016, introductory paragraphs.  
  

https://www.bell.ca/Bell_Internet/Internet_access
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success.  This strategy ties up competitors and the Commission with unnecessary work which, because they 

have the most resources, the Incumbents can afford to create, but others cannot as easily respond to.  They 

can also use weaknesses in the processes to their advantage.  While it seems very unlikely to us that the 

Federal Court of Appeal will, at the end of the day, conclude that it knows more about telecommunications 

costing than the CRTC and strike down the Order or refer it back to the Commission, the Incumbents were 

able to use the significantly less stringent test for interim relief at the Federal Court to have the rates in the 

Order stayed by the Court based on the possibility that the Commission might have committed an error of law 

or jurisdiction.  This stay will now act to deny service-based providers access to the lower rates ordered by the 

Commission until the Court has rendered its decision.  This type of strategic behavior – while not illegal –

serves only to frustrate the efforts of the Commission, Government and competitors to increase competition 

and provide better services to Canadians. 

30. If the Governor in Council intervenes to vary, rescind or refer the Order back in this case, it will signal to the 

Incumbents, who have effectively unlimited resources to pursue all avenues which will create delay or 

otherwise disadvantage their competitors, that any matter is worth challenging before the Governor in 

Council.  An appeal to the Governor in Council is clearly not the appropriate avenue to argue that wholesale 

rates are below costs, yet the Incumbents have chosen to make these arguments because there is little 

downside to doing so, and considerable upside in terms of the potential for delay and resource consumption 

they impose on their competitors and the Commission.  We believe that the Governor in Council must reject 

the Incumbents’ Petitions, but also take the opportunity to show its displeasure at being used to help the 

Incumbents tie up competitor and Commission resources, and stave off increased competition contrary to 

Government policy.  

c) The revised wholesale rates do not represent a windfall to service-based providers. 

 

31. The Incumbents argue that reducing aggregated wholesale HSA rates will produce a windfall for service-based 

competitors, which they will not return to customers, and argue that refunding these amounts would be 

onerous given the amount to be returned.22 

32. All aspects of this argument are incorrect.  As noted above, the Commission concluded that the rates currently 

being imposed are excessive.  Wholesale rates that are not just and reasonable recover more than they should 

from service-based providers, which in turn means higher than necessary rates for customers. Reducing these 

rates and crediting service-based providers back to the date the rates were made interim does not produce a 

“windfall” for those providers – it merely gives back the amounts that the service-based providers overpaid 

because the Incumbents’ rates were higher than what is permitted under the Act.   

33. In reality, the original rates represent a windfall for the Incumbents, who were paid more than they should 

have been for wholesale HSA services.  Service-based competitors expressed significant concerns about the 

level of the rates well before the Commission made the rates interim in March of 2016.  It is very likely that 

the rates were not just and reasonable from some time well before that date.  However, because rates were 

 
22 See for example, Bell Petition at paragraph 10. 
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not interim during that period, the Incumbents will be able to keep the excessive charges they collected during 

that period, giving them a windfall at the expense of service-based competitors and their customers.  

34. The refunds ordered by the Commission are not “retroactive” payments in the sense of new charges imposed 

after the fact.  Rather, they are refunds of amounts that the Incumbents overcharged their customers through 

rates that were not “just and reasonable”.  The process used here is not new – it is the same process that has 

been used by the Commission for decades.  Where the Commission considers that wholesale rates may no 

longer be appropriate, it can choose to make those rates interim from a particular date so that it can correct 

the rates back to the date they were made interim, if it ultimately concludes they were inappropriate.  This 

process is understood by all companies who operate under the Commission’s jurisdiction, including the 

Incumbents who have been subject to it many times over the years.  Making rates interim as of a particular 

date puts all providers on notice that the rates may change back to that date.  Wholesale providers are put 

on notice that they may have to refund amounts; wholesale service customers are put on notice that they 

may have to pay more if the costs ultimately go up.  

35. In this case, the Commission concluded – after a very long and exhaustive process – that the rates were 

significantly above the level that could be considered just and reasonable.  The Commission determined 

appropriate rates, and consistent with its usual process and the notice it had given the parties, applied those 

rates from the date the old rates were made interim. The Incumbents knew that changes were likely and could 

result in credits, and if they were prudent would have planned for that eventuality by making provisions in 

their accounts.  To now argue that having to pay back amounts they overcharged their customers is somehow 

onerous, while perhaps a predictable Incumbent argument, is non-sensical.  If the Commission had concluded 

that wholesale HSA rates were too low and increased them effective from the date they were made interim, 

the Incumbents would not be arguing that the Commission’s process is flawed.   

36. Further, the Incumbents’ statements that service-based providers will pocket any rebate are incorrect and not 

supported by any evidence.  These statements are pure speculation designed to impugn the motives of their 

competitors.  Shortly after the Order was issued, numerous service-based providers announced lower rates 

or increases to service speeds as a direct result of the new rates in the Order.  In a press release dated 

September 17, 2019, Distributel announced that it would increase Internet speeds for the majority of its 

customers at no extra cost.  Matt Stein, CEO of Distributel, commented at the time that “[w]e are moving 

quickly to pass along the benefits of the CRTC’s ruling to our customers because it’s the right thing to do”.23  

Unfortunately, the Incumbents appealed the Order and were successful in having its implementation stayed, 

with the result that the expected benefits which we intended to pass on to our customers have still not arrived.   

37. Service-based providers exist on much slimmer margins than the Incumbents and must plan their capital and 

other expenditures very carefully.  To the extent that the excessive charges collected by the Incumbents are 

returned to Distributel, our ability to improve our competitive offerings by lowering prices or increasing 

speeds will be increased dramatically.  We expect that the vast majority of service-based providers will do the 

same because this is a service-based provider’s best way to compete and grow its customer base.  To 

 
23 Available at https://www.distributel.ca/about-distributel/in-the-news/crtc-decision-corrects-wholesale-internet-rates-
distributel-to-offer-higher-speeds-more-services-and-greater-value/. 

https://www.distributel.ca/about-distributel/in-the-news/crtc-decision-corrects-wholesale-internet-rates-distributel-to-offer-higher-speeds-more-services-and-greater-value/
https://www.distributel.ca/about-distributel/in-the-news/crtc-decision-corrects-wholesale-internet-rates-distributel-to-offer-higher-speeds-more-services-and-greater-value/
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insinuate, as the Incumbents have done, that any refund of amounts legitimately owed to the service-based 

providers will not benefit their customers, is simply not true. 

38. Finally, the amount of the refund must be put in context.  Shortly after the Order was issued, various 

Incumbents made statements in the press emphasizing the size of the “retroactive” payment they would have 

to pay.  In its Petition, Bell notes that “Carriers indicated that, collectively, they expect the direct impact of 

the retroactive portion of the Order to reach $325M.”  In a press release at the time, Bell indicated that the 

Order would result in an estimated $100M impact on it and would “reduce the scope  of Bell's broadband 

Internet buildout for smaller towns and rural communities by 20%, or approximately 200,000 households.”24  

The implication of all of these statements is that (i) the Commission has imposed an unexpected retroactive 

payment on those providers, and (ii) the size of the payment is so material that they will have no option but 

to scale back on investments in rural, remote and indigenous communities.   

39. As noted above, this refund is neither unexpected, nor retroactive.  It is also an amount that should never 

have been collected and must be returned to the parties it was inappropriately taken from.  However, to put 

the amount in context, in its most recent quarterly results announcement on February 6, 2020, Bell reported 

overall revenue of $23.9 billion and EBITDA of $10.1 billion for 2019.  Its capital expenditures were $3.988 

billion, with free cashflow of $3.82 billion.25  The $100 million that Bell estimated it would have to return to 

service-based providers amounts to a rounding error in the context of Bell’s overall revenues.  $100 million is 

0.4% of Bell’s 2019 revenues, and only 2.5% of its 2019 capex spend.  Putting this in a broader perspective, 

taking into account Bell’s overall revenues of $91.82B for the period of 2016 to 2019 to which the refund 

applies, $100 million represents only .001% of that revenue.26   If Bell is to be believed, the impact of having 

to give up an immaterial portion of its 2019 revenue as a credit for amounts it overbilled competitors (over a 

three and a half year period) is so great that Bell was forced to drastically pull back on its plans to build out 

service to smaller towns and rural communities.  200,000 households apparently have to suffer because the 

CRTC decided, after a detailed inquiry that lasted over three years, that rates charged by Bell and other 

Incumbents were not just and reasonable, and Bell should therefore pay back as credits a very small portion 

of its revenues.   

40. That argument is not credible.   Clearly, there are other strategic reasons why the Incumbents’ took the 

approach they did.  They are aware of the importance placed on expanding service to rural, remote and 

indigenous communities.  Perhaps they thought their arguments would carry more weight if they were 

threatening something as important as access to Internet services by rural Canadians.  Using Canadians in 

rural, remote and indigenous communities as leverage in their fights with Government, the CRTC and service 

providers is entirely inappropriate.  Or perhaps the CRTC’s order was a convenient opportunity to lay the 

blame for not investing in rural, remote and indigenous communities at the feet of wholesale competition 

rather than the Incumbents’ own lack of desire to serve those areas.  Or maybe they concluded that the best 

 
24 See https://www.bce.ca/news-and-media/releases/show/CRTC-wholesale-decision-impacting-investment-in-rural-
broadband-networks-1. 
25 Q4 2019 Results & 2020 Financial Guidance Call, February 6, 2020, available at https://www.bce.ca/investors/financial-
reporting/2019-Q4/2019-q4-presentation.pdf. 
26 BCE 2016 Annual Report, BCE 2017 Annual Report, BCE 2018 Annual Report, and BCE Q4 2019 Press Release, available at: 
https://www.bce.ca/investors/financial-reports/quarterly-reports. 

https://www.bce.ca/news-and-media/releases/show/CRTC-wholesale-decision-impacting-investment-in-rural-broadband-networks-1
https://www.bce.ca/news-and-media/releases/show/CRTC-wholesale-decision-impacting-investment-in-rural-broadband-networks-1
https://www.bce.ca/investors/financial-reporting/2019-Q4/2019-q4-presentation.pdf
https://www.bce.ca/investors/financial-reporting/2019-Q4/2019-q4-presentation.pdf
https://www.bce.ca/investors/financial-reports/quarterly-reports
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defense is a good offence, and tried to play up the size and “retroactive” nature of the payments as a way to 

mask the fact that they were acting in contravention of the Act by imposing rates which were not just and 

reasonable.  Regardless, the statements about the size and effect of the credit required by the Order are 

overblown and should not be given any credence in the Governor in Council’s deliberations on this matter.  

The negative consequences of overturning the Order would be significant. 

41. As noted above, service-based providers play a valuable role in the competitive landscape.  The Bureau noted 

that service-based providers perform at least two important roles for consumers.  They provide an alternative 

service provider for those customers who wish to switch, but even for those that do not, their presence is a 

tool that Canadians can use to negotiate lower prices and better terms from facilities-based providers.27   

42. However, there is more to it than that.  Service-based providers are not part of the established “club”.  With 

few exceptions, Canada’s facilities-based providers all trace their roots back to long-standing monopoly 

operations.  Owning 100% of a market for a long period of time gives a company huge, systemic advantages 

over other competitors, but it also leads to a culture of entitlement and complacency.  The similarity of 

Incumbent plans and pricing – particularly in wireless services – is a good example of this.  The members of 

the club are all content to compete to a certain degree, but not to a degree that would seriously jeopardize 

their own profits and market share.  

43. Service-based providers, on the other hand, do not have the luxuries of scale and history, and must compete 

for every single customer they sign up.  Most customers of Incumbent providers never switch providers unless 

they move or their provider’s service is so poor they can no longer stand using the services.  By contrast, every 

customer of a service-based provider has switched from somewhere else, and is more likely to do it again as 

a result.  Our customers are bombarded with win-back offers from the Incumbents, and we must actively 

compete every day to keep their business.  The result is a better customer experience and more innovative 

services.  Unlimited Internet did not exist in Canada until service-based providers introduced it.  It was only 

after service-based providers made significant advances with unlimited Internet that facilities-based providers 

concluded that they could no longer hold onto their limited service model and hopped on the bandwagon of 

unlimited Internet.   

44. Unfortunately, the margins associated with service-based competition are not nearly as high as they are for 

the Incumbents.  It is from those margins that investments are made in staff, systems, facilities and 

innovations, and anything that impacts those margins necessarily means a step backwards in all of those areas 

for service-based providers.   

45. Service-based providers have known for many years that wholesale HSA rates were priced well above cost, 

and we suffered as we watched the Incumbents roll out promotions and services, either themselves or 

through flanker brands, that were priced at levels which did not seem like they could recover the wholesale 

rates plus other costs incurred.  The Commission eventually initiated a proceeding to examine those rates and 

ultimately concluded that our position was correct – the facilities-based providers were charging too much 

 
27 Supra, note 9. 
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for wholesale Internet services.  Once the rates established by the Commission are finally implemented, 

service-based providers will have rates which put them on a more even footing with the Incumbents from a 

competitive standpoint.  We will be able to grow our customer bases and our revenue, and will have more 

funds available to pump back into our businesses to make them grow, and to better serve our customers.   

46. None of this will happen if the Incumbents’ efforts to frustrate the application of appropriate rates are 

successful.  Service-based providers are already suffering from not being able to properly react to the  

increased competitive intensity brought by the Incumbents, either through their own services or through their 

flanker brands.   We lose customers and revenue when the Incumbents offer services at prices which are at 

or below the rates they charge us for wholesale services.  It is not unrealistic to think that many service-based 

providers will have to leave the market if competitive conditions do not improve in the near-term.     

Conclusion. 

47. We have demonstrated that the arguments advanced by the Incumbents’ in support of the Petitions are not 

correct, and that granting the Petitions would run counter to the Government’s own policy goals of increasing 

competition and affordability, and promoting customer interests.   Further, accepting the Petitions would 

have a significant negative impact on service-based providers, reducing their ability to compete effectively in 

the market for Internet services.  For all of the reasons set out in this submission, we therefore respectfully 

request that the Governor in Council reject the Petitions. 

 

Respectfully, 

 

Original signed by 

 

Geoff Batstone 

V.P., General Counsel 



Feb 11, 2020 

VIA EMAIL ic.telecomsubmission-soumissiontelecom.ic@canada.ca 

Lytton Area Wireless Society 
281 Main St, Lytton, BC, V0K 1Z0 
 
Patricia Brady 
Director General, Telecommunications and Internet Policy Branch 
Innovation, Science and Economic Development Canada 
235 Queen Street, Ottawa, Ontario K1A 0H5 
 
Dear Ms. Brady, 
 
RE: Canada Gazette, Part 1, December 14, 2019, Petitions to the Governor in Council concerning 
Telecom Order CRTC 2019-288 (Notice No. TIPB-002-2019) 
 
We are a local community non-profit ISP servicing a large rural area in BC - including a number First Nation 
communities. Currently we don’t resell any services from other providers. We rely only on our own network 
infrastructure to service customers. Consequently we didn’t immediately pay close attention to the findings of 
CRTC 2019-288.  
 
However, we are now starting to see firsthand how some of the items of this mandate may be problematic for 
our communities in the long run.  
 
In our network the income of base tier customers covers the monthly expenses while income generated by 
higher tier customers pays for reinvestment into the network to insure we can keep up with the almost doubling 
annual demand for capacity. Unfortunately the model of a flat access fee for third-parties – irrelevant of the 
speed provisioned gives very little incentive or budget to continue investing into the network.  
 
So how does this affect rural Canada? It’s quite simple – CLEC’s such as Shaw may reduce their investments 
in rural backhaul traveling through remote communities such as the ones we service – this would not only limit 
our access to more capacity but may likely raise the cost to the end user as we are forced to use capacity from 
the more expensive ILEC’s. 
 
We are very much in favour of reasonable third party resell rates however we believe the commission should 
take a closer look at the ripple effect that this descission may have in the long run for rural Canada. 
 
Customers on higher speed tiers need to help carry their share of burden for building the “network of tomorrow” 
and that has not been reflected in the manded third-party pricing. A model where the wholesale services are 
sold at a percentage of the CLEC’s current plan offerings (including the associated speed restrictions) could be 
used to give the CLEC’s a margin that would encourage network investment while also making incentive for 
new resellers. In a sense a model like this could self regulate. 
 
We are therefore petitioning you to reevaluate the findings of CRTC 2019-288 to insure the long term 
sustainability of high-speed and affordable Internet service in rural BC. 
 
Sincerely,  
 
Daniel Mundall 
Director / Lytton Area Wireless Society  
 



 
 

 

 

TekSavvy Solutions Inc. 800 Richmond Street TELEPHONE  +1 519 360-1575 FAX   519.360.1716 
Chatham  ON  N5M 5J5 TOLL FREE     877-779-1575 teksavvy.com 

 

 
 

Patricia Brady 
Director General, Telecommunications and Internet Policy Branch 
Innovation, Science and Economic Development Canada 
10th Floor, 235 Queen Street 
Ottawa, Ontario, K1A 0H5 

Submitted by email to: ic.telecomsubmission-soumissiontelecom.ic@canada.ca 

14 January 2020 

RE: Canada Gazette, Part I, 4 December 2019, Petitions to the Governor in Council 
concerning Telecom Order CRTC 2019-288,  
Notice Reference Number TIPB-002-2019  
– Intervention of TekSavvy Solutions Inc. 

Dear Ms Brady: 

TekSavvy Solutions Inc. (“TekSavvy”) submits the attached comments in the above-captioned 
proceeding.  

Yours sincerely, 

[transmitted electronically] 

Andy Kaplan-Myrth 
VP, Regulatory & Carrier Affairs 

cc: Janet Lo, TekSavvy (JLo@teksavvy.ca) 
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The fact that these large companies did not respect 
accepted costing principles and methodologies is very 
disturbing. What's even more concerning is the fact that 
Canadians' access to a choice of broadband Internet 
services would have been at stake had we not revised 
these rates. 

- Jean-Pierre Blais,  
CRTC Chairman  
and CEO, 2016 

 

 

[W]e had negative wholesale... subscriber additions, which 
of course we would be very comfortable with… Of course, 
part of that is our strategy with the roll-out of the Virgin 
Internet brand. 

- George Cope, 
Bell CEO, 2018 

 

 

So, the retroactive impact we've disclosed is … CAD 140 
million. It's not significant on a go-forward basis. And the 
wholesale piece of it overall is not a big part of it. 

- Anthony Staffieri, 
Rogers, Rogers Chief 

Financial Officer, 2019 

 

 

…Canadians deserve a competitive marketplace where 
consumers have real choice and are treated fairly. 

- Regulatory Impact  
Analysis Statement  

regarding 2019  
Policy Direction  
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A. INTRODUCTION AND SUMMARY 

1. TekSavvy Solutions Inc. (“TekSavvy”) has reviewed the Petitions to the Governor in 
Council (“the GIC”) filed by Bell, the Cable Carriers1, and TELUS (“the Incumbents”) to 
vary Telecom Order CRTC 2019-288 and Telecom Order CRTC 2019-288-12 (referred 
to collectively as “the Order”).  

2. TekSavvy has reviewed and fully supports the comments submitted by its industry 
association, the Canadian Network Operators Consortium Inc. (“CNOC”).  

a. About TekSavvy 

3. TekSavvy is Canada’s largest independent Internet service provider (“ISP”), based in 
Chatham, Ontario and Gatineau, Quebec, which has been providing Canadian 
consumers with wireline broadband Internet services since 2002.  TekSavvy has won 
numerous awards for the quality of its user experience.3 

4. As of 2019, TekSavvy provides, in every province in Canada, a competing retail wireline 
Internet service to those provided by the Incumbents, who collectively have a national 
retail wireline Internet market share of 86%.    

5. As a wholesale-based competitor, TekSavvy pays Incumbents to access their 
infrastructure to deliver retail Internet services; it is the furthest thing from a free ride.4 In 
fact, the wholesale rates TekSavvy pays not only cover the Incumbent’s cost, it includes 
a generous profit markup of 30%. Since 2009, TekSavvy estimates that it has paid 
Incumbents over $1 billion for wholesale access to their networks.  

6. The implications of the Petitions go far beyond wireline Internet services, into other 
communications services such as mobile where the national market is dominated by 

 
1  In this submission, Rogers, Videotron, Shaw, Cogeco, and Bragg cba Eastlink are collectively 

referred to as the “Cable Carriers”. 
2  Referred to collectively here as “the 2019 Order”: Telecom Order CRTC 2019-288, Follow-up to 

Telecom Orders 2016-396 and 2016-448 – Final rates for aggregated wholesale high-speed 
access services, 15 August 2019 [TO 2019-288]; Telecom Order CRTC 2019-288-1, Follow-up 
to Telecom Orders 2016-396 and 2016-448 – Final rates for aggregated wholesale high-speed 
access services, 22 August 2019 [TO 2019-288-1]. 

3  For example, Toronto Star, Reader’s Choice 2019, Diamond Winner, Internet Service Provider; 
Now Magazine Best Internet Provider 2012, 2013, 2014, 2015, 2016, 2017, 2018, 2019; St. 
Catherine’s Standard – Reader’s Choice 2019, Platinum Winner, Internet Service Provider. 

4           Contrary the Petitions claims, TekSavvy is not merely a “reseller” of Internet services, as it does 
not resell the wholesale services of the Incumbents or even their Internet services. In this 
submission, we refer to service providers like TekSavvy as wholesale-based competitors. 
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Bell, TELUS, and Rogers with a combined market share in excess of 90%.5 The 
Canadian Radio-television and Telecommunications Commission (“CRTC”)6 is currently 
consulting7 on opening the wireless sector to competition by enabling competitors like 
TekSavvy to buy wholesale access to Incumbent wireless facilities to compete 
nationally with those dominant Incumbents. TekSavvy is eager to participate in a 
competitive wholesale mobile market, but would not be able to do so if wholesale rates 
for wireline services remain unjust and unreasonable, especially after such a prolonged 
costing proceeding. 

b. Petitions ask GIC to ignore “very disturbing”, uncontested findings of fact  

7. Retail prices are inextricably linked to wholesale rates. Canadians pay among the 
highest retail prices for Internet and mobile services in the world, and in some cases, 
the very highest.8 The reason is that the Incumbents’ rates for wholesale services have 
always been, and currently remain, extremely high. Competitors have been ringing 
alarm bells about the issue for years. 

8. The Order confirmed, on the basis of the Incumbents’ own evidence and submissions, 
that the Incumbents’ wholesale rates were, in fact, severely inflated. Specifically: during 
the 4-year rate-setting process that led to the Order, the CRTC found the Incumbents 
deliberately violated its regulations to manipulate and to massively inflate their 
wholesale rates. 

9. Put another way, Incumbents drove up costs for competitors and kept retail prices high 
for consumers. 

10. In this regard, TekSavvy notes that, of their eight different appeals of the Order, not a 
single Incumbent contests the CRTC’s unequivocal finding of fact from 2016 that the 

 
5  CRTC, Communications Monitoring Report (2018), Figure 4.8, at para 109. “The mobile sector 

continued to be dominated by the three largest mobile service providers … and increasingly so. 
In 2017, these entities accounted for 92% of retail mobile revenues, compared to 90% in 2015 
and 91% in 2016.” 

6  Review of mobile wireless services, Telecom Notice of Consultation CRTC 2019-57, 28 
February 2019, at para 39, <https://crtc.gc.ca/eng/archive/2019/2019-
57.htm?_ga=2.115614660.314736630.1574344786-1762400617.1572361033> [“TNC 2019-
57”].  

7  Review of mobile wireless services, Telecom Notice of Consultation CRTC 2019-57, 28 
February 2019, at para 39, <https://crtc.gc.ca/eng/archive/2019/2019-
57.htm?_ga=2.115614660.314736630.1574344786-1762400617.1572361033>.  

8  Canada's Communications Future: Time To Act, the report of the Broadcast and 
Telecommunications Legislative Review Panel, January 29, 2020, pp. 78 – 79, 
<https://www.ic.gc.ca/eic/site/110.nsf/vwapj/BTLR_Eng-V3.pdf/$file/BTLR_Eng-V3.pdf>, [the 
“BTLRP Report”]. 

 
 

https://crtc.gc.ca/eng/archive/2019/2019-57.htm?_ga=2.115614660.314736630.1574344786-1762400617.1572361033
https://crtc.gc.ca/eng/archive/2019/2019-57.htm?_ga=2.115614660.314736630.1574344786-1762400617.1572361033
https://crtc.gc.ca/eng/archive/2019/2019-57.htm?_ga=2.115614660.314736630.1574344786-1762400617.1572361033
https://crtc.gc.ca/eng/archive/2019/2019-57.htm?_ga=2.115614660.314736630.1574344786-1762400617.1572361033
https://www.ic.gc.ca/eic/site/110.nsf/vwapj/BTLR_Eng-V3.pdf/$file/BTLR_Eng-V3.pdf
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Incumbents’ deliberately deviated from its rules to inflate capacity rates, TekSavvy’s 
single largest cost input, by an order of magnitude. As Jean-Pierre Blais, CRTC 
Chairman and CEO said at the time, 

Competitors that provide retail Internet services to Canadians using wholesale 
high-speed services must have access to these services at just and reasonable 
prices. The fact that these large companies did not respect accepted costing 
principles and methodologies is very disturbing. What's even more concerning 
is the fact that Canadians' access to a choice of broadband Internet services 
would have been at stake had we not revised these rates.9 [emphasis added] 

11. Despite these findings, the Incumbents were not penalized whatsoever. The Order 
merely corrected the Incumbents’ rates to comply with longstanding regulations and 
ordered Incumbents to return overbilled amounts to competitors to the start of the 
proceeding. They are not even required to return amounts they overbilled going back to 
when the inflated rates were first set.  

c. Petitions are an anti-competitive tactic that will soon lead to price hikes  

12. Now, with the Petitions, the Incumbents ask the GIC to overturn the Order.  

13. With some understatement, the BTLRP Report notes that the ability to petition the GIC 
“results in delay and uncertainty”, and “the CRTC’s review and vary power… may be 
used as a delay tactic”.10  

14. These Petitions are a textbook example. First, Incumbents worked together to inflate 
competitors costs, which in turn inflated retail prices. Then Incumbents worked together 
to undermine, delay, and prolong the Commission’s proceeding to review and correct 
those costs. Four years later, after 128 violations of costing rules, retail prices for 
Internet are still high, and $325 million have been siphoned from competitors, unjustly 
enriching the very same dominant Incumbents that seek to keep retail prices high for 
Canadians. 

15. Now, having been caught red-handed by the regulator following a detailed four year 
long proceeding, the Incumbents have deployed lawyers and lobbyists to delay the 
process and to thwart any benefit to consumers or competition that the Order would 
deliver. With a total of eight different appeals to the Governor in Council, the CRTC, and 
the Federal Court of Canada, they apparently hope to tie the Order up for years. 

 
9  CRTC News Release, “CRTC finds proposed wholesale high-speed access rates 

unreasonable”, 6 October 2016,  <https://www.canada.ca/en/radio-television-
telecommunications/news/2016/10/crtc-finds-proposed-wholesale-high-speed-access-rates-
unreasonable.html>. 

10  BTLRP Report, pp. 48-50. 

 
 

https://www.canada.ca/en/radio-television-telecommunications/news/2016/10/crtc-finds-proposed-wholesale-high-speed-access-rates-unreasonable.html
https://www.canada.ca/en/radio-television-telecommunications/news/2016/10/crtc-finds-proposed-wholesale-high-speed-access-rates-unreasonable.html
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16. In the meantime, competitors remain stranded on massively inflated wholesale rates, 
while Incumbents unleash predatory fighting brands with retail prices below competitors’ 
wholesale costs that the Incumbents do not contest inflating. 

17. When the CRTC began correcting the inflated costs, TekSavvy twice passed on those 
savings to consumers by lowering retail prices and upgrading service offerings for 
hundreds of thousands of existing customers.11 TekSavvy has also invested in new 
services such as IPTV, and in facilities such as a high-speed fibre broadband network 
in Chatham-Kent to connect more than 38,000 residences and businesses in the 
region. 

18. If the Petitions are not promptly rejected, the direct and immediate result will be even 
lower levels of competition as wholesale-based competitors are forced to raise retail 
prices or to exit the market altogether. 

d. Incumbents must be held accountable for anti-competitive, anti-consumer 
activities 

19. The Governor in Council is considering the Petitions on the cusp of a historic 
opportunity to open up a critical telecom market to competition: Mobile services. How 
the GIC resolves the issue of wholesale wireline rates will be widely seen as a litmus 
test for its broader approach to competition for telecom services. 

20. On this issue, the Incumbents are simply not credible. They have a long history of 
acting to protect their market power at the expense of consumer interests. For instance, 
in 2011, the current CEO of Bell Canada testified that unlimited wireline Internet plans 
were not feasible or fair: 

We [Bell] stopped offering unlimited plans in 2006. You must 
understand that the demand for Internet services has increased 
dramatically. We must constantly invest to offer exceptional services to 
our clients and we must recover the costs of these investments. The 
most appropriate way to go about this is usage-based billing. It's the way 
to make sure that the heaviest users pay the most. … It’s a question of 
fairness.12 [emphasis added] 

 
11  CBC, “CRTC ruling prompts TekSavvy to cut prices, hike some internet speeds”, 21 December 

2016 <https://www.cbc.ca/news/business/crtc-teksavvy-1.3906730>.     

TekSavvy Press Release, “TekSavvy to Customers: ‘We lowered your Internet bill. Thank the 
CRTC.” 13 September 2019, <https://www.teksavvy.com/in-the-news/2019-press-
releases/teksavvy-to-customers-we-lowered-your-internet-bill-thank-the-crtc/> [“TekSavvy 2019 
Press Release”]. 

12  House of Commons Standing Committee on Industry, Science and Technology, 40th Parliament, 
3rd Session, (10 February 2011), Mr. Mirko Bibic, 

 
 

https://www.cbc.ca/news/business/crtc-teksavvy-1.3906730
https://www.teksavvy.com/in-the-news/2019-press-releases/teksavvy-to-customers-we-lowered-your-internet-bill-thank-the-crtc/
https://www.teksavvy.com/in-the-news/2019-press-releases/teksavvy-to-customers-we-lowered-your-internet-bill-thank-the-crtc/


TekSavvy submission to Governor in Council concerning Telecom Order CRTC 2019-288 
(Reference Number TIPB-002-2019) 
 
 

  Page 5 of 38 
 
 

21. Bell was wrong then, acting only to protect their control of the wireline Internet market, 
and they are still wrong today. To be clear, without companies like TekSavvy, the retail 
Internet market in Canada would look just like the long-distance market in 1991, or the 
wireless market in 2020: No unlimited plans13 and a captive market, served by a small 
handful of bloated, former-monopolies who coordinate their behaviour, resulting in 
higher prices for Canadians14 by way of overt “usage-based” price-gouging, on basic 
services that families and businesses simply require in the 21st century. 

22. Left unchecked, the Incumbents’ conduct has three logical outcomes:  

a. Retail Prices Stay High. First, by inflating wholesale prices and increasing 
TekSavvy’s costs (and the costs of other wholesale-based competitors), 
Incumbents have, in effect “raised the floor” on retail prices for Internet service and, 
as a result those prices have been, are now, and are likely to continue to be 
substantially higher than they would be but their anti-competitive conduct, as 
confirmed by numerous studies that show Canadians pay among the highest prices 
in the world for Internet services. 

b. Competitors Exit Internet. Second, by charging TekSavvy inflated wholesale 
rates, while also targeting TekSavvy with fighting brand offerings at retail prices 
below TekSavvy’s wholesale costs—in effect, squeezing TekSavvy from both 
sides—Incumbents have deliberately made TekSavvy’s continued presence in the 
retail market increasingly unsustainable. As a direct result, TekSavvy’s exit from 
that market is increasingly likely. 

c. Competitors Do Not Enter Mobile. Third, if TekSavvy were to exit retail Internet 
markets, which is the base upon which other retail services are built, it will also exit 
all markets in which it participates, as well as scrap plans to enter new markets, 
such as mobile. Should TekSavvy not enter the mobile market, there would remain 
only three choices for most Canadians: Bell, Rogers, and TELUS, all firms that the 
Competition Bureau concluded have engaged in coordinated behavior leading to 
higher wireless prices for consumers.15 

 
<https://www.ourcommons.ca/DocumentViewer/en/40-3/INDU/meeting-56/evidence#Int-
3738710>. 

13  The “unlimited” mobile plans that have emerged in recent months are not a response to 
competitive pressure but, rather, a transparent last-ditch attempt to ward off regulation of the 
mobile market following the CRTC’s preliminary finding in TNC 2019-57 that it would be 
necessary to mandate wholesale access for competitors. Further, “unlimited” plans are not truly 
unlimited, as data speeds are throttled after reaching a certain limit. 

14  Competition Bureau, Review of Mobile Wireless Services: Comments of the Competition Bureau 
on Telecom Notice of Consultation CRTC 2019-57, 15 May 2019, at para 55, 
<https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04431.html>, [“Bureau’s Comments 
on TNC 2019-57”]. 

15  Bureau’s Comments on TNC 2019-57, at para 55.  

https://www.ourcommons.ca/DocumentViewer/en/40-3/INDU/meeting-56/evidence#Int-3738710
https://www.ourcommons.ca/DocumentViewer/en/40-3/INDU/meeting-56/evidence#Int-3738710
https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04431.html
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23. Incumbents face no risk, and suffer no consequence, for their anti-competitive conduct: 
on the contrary, they reap massive rewards in the form of extraordinary profits and 
unparalleled market dominance. As a result, Incumbents’ have inherent incentives to 
continue their pattern of anti-competitive behaviour.  

24. During the consultation period of the Petitions, more than 125,000 Canadians voiced 
their support for the CRTC’s Order and for lower Internet and cell phone prices. A copy 
of that letter is attached to this submission as Appendix A.   

25. In TekSavvy’s submission, the GIC must not only reject the Petitions immediately but 
do everything in its power to see its policy goals met: Deliver lower Internet and cell 
phone bills and protect consumer interests.  

26. In 2018, the Minister of Innovation, Science, and Industry directed the CRTC to 
investigate allegations of misleading or aggressive retail sales practices. However, in 
TekSavvy’s submission, their retail abuses are just one of many negative downstream 
effects that flow from the same root problem: The incumbents’ ability to game the 
system and kneecap competitors with impunity. As such, TekSavvy notes that the 
Minister also has the power to direct the Commissioner of Competition 
(“Commissioner”) to commence an inquiry under section 10 of the Competition Act and, 
as is evident from the Order itself, an investigation into the Incumbents wholesale 
practices is long overdue.16 

B. THIS PROCEEDING IS THE FIRST TIME THAT WHOLESALE RATES HAVE BEEN 
PROPERLY SET 

a. Wholesale prices determine retail prices for wireline Internet services 

27. Historically, telecommunications services in Canada were provided almost exclusively 
by telephone companies that operated on a monopoly basis within their given 
geographic service territory, with retail prices being regulated by the CRTC.  

28. Requiring competitors to “duplicate” this infrastructure would just require more 
government handouts, and is economically inefficient, like building parallel highways, 
gas lines, or sewer systems. The Competition Bureau acknowledged this in its Market 
Study in respect of Canada’s broadband industry: 

Given the significant costs of deploying wired networks, it is likely not 
economical for a new enterprise to “overbuild” a new network on top of existing 
telephone and cable networks.[footnote omitted] This is, in part, because simply 
placing wires does not come with any guarantee that those wires will be used. 
Once the wires are placed, that new network still must compete with existing 
networks in order to attract a sufficient number of customers at sufficient levels 

 
16  Competition Act, R.S.C. 1985, c. C-34. 
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of revenue to pay off their investments.[footnote omitted] At the current cost of 
deployment, it does not appear economically viable for additional wired 
networks to provide additional choice for Canadian consumers.17 

29. To ensure that dominant Incumbent carriers allow competitors to buy services on their 
networks, the CRTC mandates wholesale access, and is required to set just and 
reasonable rates for those services. Competitors like TekSavvy require that wholesale 
access to Incumbent wireline facilities to provide competing retail services. The 
wholesale cost that TekSavvy pays for access to the Incumbents’ wireline facilities is far 
and away its largest single cost in providing its retail Internet services. 

30. Accordingly, wholesale rates are a primary driving factor in determining the retail price 
at which TekSavvy and other wholesale-based competitors are able to offer a 
competitive option for retail telecom services to Canadian consumers. 

31. Two examples in the last four years show how wholesale rates determine competitors’ 
retail prices. First, when the CRTC reduced wholesale capacity rates in its 2016 Order, 
TekSavvy lowered bills for 98% of its customers in January 2017.18  

32. Second, when the Order corrected wholesale rates on a final basis in August 2019, 
TekSavvy lowered bills again by up to $20/mo or upgraded customers to unlimited data 
at no additional cost for over 85% of its customers.19 These lowered bills translated to 
millions of dollars of savings for hundreds of thousands of TekSavvy customers. Those 
lower prices can only be sustained if the Order is upheld. Compounding other 
wholesale-based competitors’ price reductions following the Order and the resulting 
benefits of competition, if the Petitions are rejected and the Order is upheld, wholesale 
rate corrections stand to bring Canadians hundreds of millions of dollars in savings on 
their Internet bills. 

b. Canadian retail prices for Internet and mobile service remain among the highest in 
the world 

33. The Broadcasting Telecom Legislative Review Panel, in a section of its Report entitled 
“Fostering a Competitive Market”, considered the relative competitiveness of Canada’s 
telecommunications sector, as compared to other countries.20 

 
17  Delivering Choice: A Study of Competition in Canada’s Broadband Industry, 7 August 2019, p. 

13, <https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04470.html> [“Competition 
Bureau Market Study”].  

18  TekSavvy Frequently Asked Questions, <https://blogs.teksavvy.com/price-change>. 
19  TekSavvy 2019 Press Release. 
20  BTLRP Report, at pp. 78-79. 
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34. After noting that “[p]rice is a key competitive variable”, the Panel found that a number of 
studies have concluded that retail prices for both mobile and Internet services are 
generally higher in Canada than in comparator jurisdictions, and in some cases, are the 
highest such prices. 

35. With respect to retail wireline broadband Internet prices, the Review Panel found that 
for a significant majority of Canadians, prices for fixed wireline broadband services were 
on average higher than most other surveyed countries and, for some speed/usage 
combinations, Canadian prices were the highest among all countries surveyed.21 

c. Proper wholesale rates are a precondition to competition 

36. As the Competition Bureau concluded in its 2019 Market Study on competition in 
Canada’s broadband industry, wholesale-based competitors like TekSavvy deliver 
important benefits to consumers:  

Wholesale-based competitors fulfill a meaningful competitive presence in the 
marketplace. They currently serve more than 1,000,000 Canadian households, 
and act as an alternative for countless others, who use the presence of 
wholesale-based competitors to negotiate lower prices and better terms from 
other competitors in the marketplace.22 

37. In addition to services provided through regulated wholesale services, TekSavvy 
invests significant sums in building, maintaining, and improving its own coast-to-coast 
national IP network, including points of presence across the country, and transit 
networks. 

38. TekSavvy has invested in facilities to enhance its service offerings. For example, 
TekSavvy has built its own facilities-based fixed-wireless network access to serve a 
number of underserved communities in southwestern Ontario, and TekSavvy continues 
to build and invest in wireless Long-Term Evolution (LTE) in southwestern Ontario.  

39. Since 2018, TekSavvy is investing in a high-speed fibre broadband network in 
Chatham-Kent to connect more than 38,000 residences and businesses in the region. 

40. Meanwhile, TekSavvy continues to make other significant non-facilities investments to 
develop and improve its service, internal systems, and product innovations. 

d. This proceeding constitutes a long-overdue correction to massively inflated 
wholesale rates 

41. For four years prior to the 2015 process, wholesale-based competitors sought to shed 
some light on the wholesale rates that they were paying that did not allow them to be 
truly competitive against the Incumbents.  

 
21  BTLRP Report, at pp. 78-79. 
22  Competition Bureau Market Study, at p. 57.  
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42. To understand how that came to pass, it is instructive to revisit the history leading up to 
the 2015 process that led to the Order. 

43. In 2011, the Commission merged four major wholesale proceedings, established 
“Capacity Based Billing” (CBB) as the structure for the new billing model, and set 
astronomically high rates for CBB. 23 Those rates were set based on cost studies from 
an earlier billing model (Usage Based Billing), which were filed in confidence and were 
not subject to today’s levels of scrutiny by competitors. 

44. In the following years, CNOC identified that the wholesale rates were not set correctly,24 
and asked the rates should be reviewed in light of modernized transparent costing 
guidelines,25 but the Commission rejected both requests.  

45. By 2015 it was clear to all observers that wholesale rates were impossibly high and 
wholesale-based competitors were on life support, and the Commission initiated 
Telecom Notice of Consultation CRTC 2015-225 to examine issues with those rates.26  
For example, the Commission was well aware that CBB rates were already severely 
limiting the ability of wholesale-based competitors to compete with Incumbents, and the 
Commission expected that CBB costs will continue to increase in the future, threatening 
the survival of competitors: 

These [CBB] costs are expected to exacerbate as consumption increases over 
time, given that a competitor must pay for all of its data traffic to be routed back 
to a central point of aggregation, no matter how far away a subscriber is located. 
The result is an expensive and often inefficient use of the network that will 
challenge the sustainability of competitors in the years ahead.27 [emphasis 
added] 

 
23  Billing practices for wholesale residential high-speed access services, Telecom Regulatory 

Policy CRTC 2011-703, 15 November 2011 [“TRP 2011-703”]. 
24  Telecom Regulatory Policy 2011-703, Telecom Decision CRTC 2013-72, 21 February 2013, at 

para 36. 
25  Canadian Network Operators Consortium Inc. – Application to review and vary Telecom 

Regulatory Policies 2011-703 and 2011-704, Telecom Decision CRTC 2013-73, 21 February 
2013, at para 18. 

26  Review of costing inputs and application process for wholesale high-speed access services, 
Telecom Notice of Consultation CRTC 2015-225, 28 May 2015, 
https://crtc.gc.ca/eng/archive/2015/2015-225.htm [“TNC 2015-225”]. 

27  Review of wholesale wireline services and associated policies, Telecom Regulatory Policy 
CRTC 2015-326, at para 145 https://crtc.gc.ca/eng/archive/2015/2015-326.htm  [“TRP 2015-
326”]. 
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e. The Incumbents’ own evidence revealed numerous, repeated violations of CRTC 
rules to drive up competitors’ wholesale costs. 

46. The Commission initiated TNC 2015-225 to review cost study inputs and to streamline 
the tariff application process, noting issues with the way tariff notices were being filed, 
and the timelines and process by which the Commission was approving those tariff 
notices. 

47. Following TNC 2015-225, the Commission arrived at Telecom Decision CRTC 
2016-11728. In that decision, in response to what it learned in the 2015 consultation, the 
Commission revised certain assumption on which the rates were set, found that the 
then-current wholesale HSA service rates were not likely just and reasonable, made all 
those rates interims, and directed the Incumbents to file new tariff applications, setting 
out the parameters for costing inputs in a very clear manner. Notably, the Incumbents 
did not dispute or appeal the Commissions’ determinations in TD 2016-117. 

48. Following the Commission’s direction in TD 2016-117, the Incumbents filed their revised 
tariff applications in June, 2016. In October 2016, the Commission issued TO 2016-396 
and TO 2016-448. In those orders, the Commission found that the wholesale rates 
proposed by the Incumbents’ tariffs were, on their face, not based on reasonable 
costs.29  

49. Instead, the Commission expressed “its significant concern”30 that certain Incumbents 
“chose to disregard”31 and “deviated from”32 its well-established costing requirements, 
as they sought to impose wholesale rates on wholesale-based competitors that were 
significantly higher than the Incumbents’ own retail rates.33 

 
28  Review of costing inputs and the application process for wholesale high-speed access services,  

Telecom Decision CRTC 2016-117, 31 March 2016  https://crtc.gc.ca/eng/archive/2015/2015-
326.htm [“TD 2016-117”] . 

29  Tariff notice applications concerning aggregated wholesale high-speed access services – 
Revised interim rates, Telecom Order 2016-396, 6 October 2016, at para 19, 
https://crtc.gc.ca/eng/archive/2016/2016-396.htm  [TO 2016-396”]; and,  

 Bragg Communications Incorporated, operating as Eastlink – Revised interim rates for 
aggregated wholesale high-speed access service, Telecom Order CRTC 2016-448, 10 
November 2016, at para 13, https://crtc.gc.ca/eng/archive/2016/2016-448.htm “TO 2016-448”].     

30  TO 2016-396, at para 22. 
31  TO 2016-396, at para 22. 
32  TO 2016-396, at para 18 and TO 2016-448 at para 12. 
33  TO 2016-396, at para 7. 
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50. The Commission further determined that the Incumbents then-existing wholesale rates 
were inflated, and revised their existing CBB rates which were, at that time, the single 
greatest wholesale cost input for TekSavvy’s competing retail Internet services:34 

20. The Commission considers that the current interim monthly rates for 
wholesale HSA service providers should be revised to more accurately 
reflect the established costing principles. 

21. In Telecom Procedural Letter dated 31 March 2016, Commission staff 
provided guidance with respect to the new tariff applications for banded non-
legacy aggregated wholesale HSA service speeds. It was expected that 
wholesale HSA service providers would follow the guidelines when preparing 
their respective cost studies and filing their respective tariff applications. In 
addition, it was expected that wholesale HSA service providers would comply 
with the Manual and relevant past Commission determinations. 

22. The Commission expresses its significant concern that most wholesale 
HSA service providers chose to disregard Commission staff’s guidance, the 
Manual, and relevant past Commission determinations. 

23. In order to ensure that the interim rates are based on proper costing 
principles and reasonable costs, the Commission has made a number of 
adjustments to the proposed costs related to the capacity costing approach 
and additional adjustments related to other issues. These adjustments, with 
rationale, are provided in Appendix 2 of this order. [emphasis added] 

51. The CRTC slashed Rogers’ CBB rate from $1,251.00 to $320.00, or by 74% and Bell’s 
CBB rate from $1,030.00 to $149.08, or by 86%.  

52. In respect of the CRTC’s decision reducing CBB rates, Jean-Pierre Blais, the CRTC’s 
then Chairman and CEO, was unequivocal: 

Competitors that provide retail Internet services to Canadians using wholesale 
high-speed services must have access to these services at just and reasonable 
prices. The fact that these large companies did not respect accepted costing 
principles and methodologies is very disturbing. What's even more concerning is 
the fact that Canadians' access to a choice of broadband Internet services 
would have been at stake had we not revised these rates.31 [emphasis added] 

53. Note that the CRTC’s October 2016 decision revised just one Incumbent wholesale rate 
component (CBB), on an interim basis, pending its final rate decision. The CRTC further 
indicated that the access component of the Incumbent wholesale rates remained 

 
34  TO 2016-396, at paras 20-23. 
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unchanged at that time, and would be dealt with when the CRTC issued its final rate 
decision, along with the matter of retroactivity:35 

25. These interim approved monthly [CBB] rates reflect the wholesale HSA 
service providers’ cost estimates submitted in response to Telecom Decision 
2016-117, adjusted by the Commission to reflect the costing principles the 
wholesale HSA service providers should have applied, together with an 
appropriate markup 

26. These interim [CBB] rates are based on an examination that is necessarily 
less than fully comprehensive. The establishment of the final rates will be based 
on a full review and assessment of the relevant cost inputs and costing 
methodologies. 

27. …The access portion of the aggregated wholesale HSA service rates of Bell 
Canada, Cogeco, MTS, RCCI, and Videotron, made interim on 31 March 2016 
in Telecom Decision 2016-117, remain unchanged at this time. 

28. The Commission will assess the extent to which, if at all, retroactivity will 
apply when wholesale HSA service rates are set on a final basis. [emphasis 
added] 

54. Importantly, the Incumbents did not dispute any of those findings with respect to the 
CRTC’s initial prima facie decision concerning only CBB (capacity charges) in 2016. In 
other words, Incumbents have accepted, and do not contest, the CRTC’s unequivocal 
finding of fact that they deliberately deviated from the CRTC’s rate-setting regulations 
and vastly overstated their cost of supplying wholesale services to TekSavvy. 

55. Therefore, it should hardly be surprising that the CRTC further revised both wholesale 
CBB and access rates in 2019 when it set final wholesale rates in the Order. 

56. After all, (a) the Commission in its 2016 decision merely found that one single rate 
component was unjust and unreasonable on a prima facie basis; (b) its rate revisions to 
certain CBB rates were necessary and completed on an interim basis; and (c) its rate 
revisions were limited to wholesale CBB rates, meaning that further scrutiny of the 
Incumbents’ proposed costing inputs for access rate was yet to come.  

 
35 TO 2016-396, paras 25-28 
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Figure 1 - CRTC repeatedly found that rates were not just and reasonable 

 

57. Since the Incumbents vastly inflated wholesale CBB rates, as found by the Commission 
in 2016 and not disputed by the Incumbents, it should be no surprise that the 
Commission found the Incumbents’ proposed access rates to also be similarly 
inflated.36 

58. Combining the 2016 interim rate Orders and the 2019 final rates Order, the Commission 
identified that the Incumbents deviated 128 times from the costing rules and 
methodology. Despite many Commission statements and instructions to follow costing 
rules, the Incumbents chose to ignore or refused to follow the costing methodology. 

 
36  TO 2019-288. 
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Figure 1 – Incumbent Noncompliance with Phase II Costing Methodology 

 

59. Ultimately, after nearly three years of further submissions, cost studies, and replies, 
based on its established costing methodology and the Incumbents’ cost studies, the 
2019 Order applied the costing methodology that had been decided without dispute in 
2016, correcting inflated rates that the Incumbents implicitly admitted at the time. 

C. THE PETITIONS ARE NOT CREDIBLE 

a. Sole purpose is to harm competition and keep prices high 

60. After repeatedly violating numerous costing regulations and delaying the proceeding for 
years, the Incumbents have launched a full court press to block, derail or delay the 
Order for one reason: it would result in more competition.  

61. In fact, Bell identified this in its “urgent motion” to stay the CRTC decision at the Federal 
Court of Appeal: 

46. Because Resellers are reducing prices in response to the Decision, Carriers, 
including Bell, will be forced to do the same. This will have the immediate effect 
of reducing the price Bell can charge subscribers for its Internet services.footnote 

omitted 

47. If Bell reduces its retail prices, it will be unable to recover the retail fees it 
would have charged during the time the Decision was in effect. Further, 
regardless of whether Bell reduces its rates, Bell’s retail FTTN subscribers will 
become accustomed to lower prices, rendering it virtually impossible to raise 
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prices back to pre-Decision levels if the Decision is overturned. Unsurprisingly, 
while subscribers have no resistance to having their retail rates decreased, they 
are highly resistant to having their retail rates increased. If the Decision is not 
stayed, the market will have been permanently changed.37 [emphasis added] 

b. Refund is “just and reasonable” in light of Incumbent rate-fixing 

62. In light of the numerous Incumbent violations and delay tactics, as well as the CRTC’s 
explicit finding that the Incumbents’ rates were “based on inappropriate costs and 
assumptions, those rates were not just and reasonable” the Order applied the final rates 
retroactively to ensure that competitors paid “just and reasonable rates.”38 

63. At all stages of the proceeding, all parties were well aware that final rates could apply 
on a retroactive basis. The CRTC clearly stated at least six times—in TNC 2015-225, 
TO 2016-117, TO 2016-396, and TO 2016-448—that it would assess the extent to 
which rates would apply on a retroactive basis. 

Figure 3 – Quotes from the CRTC’s decisions 

Telecom Notice of 
Consultation CRTC 
2015-225  

“…The Commission is assessing … whether retroactive rate 
adjustments should apply, and, if so, to what extent.”  (para. 20) 

Telecom Order CRTC 
2016-117 
 

“The Commission will assess the extent to which, if at all, 
retroactivity will apply when new cost studies are submitted in 
support of revised wholesale HSA service rates.” (summary) 

“The application of retroactivity will be best addressed once 
updated cost studies are filed and the rates for each speed-band 
are approved.”  (para. 98) 

“The Commission will assess the extent to which, if at all, 
retroactivity will apply when new cost studies are submitted in 
support of revised wholesale HSA service rates.”  (para. 105) 

Telecom Order CRTC 
2016-396 
 

“The Commission will assess the extent to which, if at all, 
retroactivity will apply when wholesale HSA service rates are set 
on a final basis.”  (para. 28) 

Telecom Order CRTC 
2016-448 

“The Commission will assess the extent to which, if at all, 
retroactivity will apply ….” (para. 18) 

Telecom Order CRTC 
2019-288 

“The Commission has also determined that the final rates will be 
applied retroactively.” (summary) 

 
37  Bell Motion Record of the Moving Parties (Motion for an Interim Stay) in the matter of Bell 

Canada v BCBA et al., FCA 19-A-59, Tab 3, "Memorandum of Fact and Law of the Moving 
Parties, Bell Canada, Bell MTS, and MTS Inc., dated September 24, 2019" at paras. 46-47. 

38  TO 2019-288, at para 329. 



TekSavvy submission to Governor in Council concerning Telecom Order CRTC 2019-288 
(Reference Number TIPB-002-2019) 
 
 

  Page 16 of 38 
 
 

c. Perspective on retroactive amounts  

64. Indeed, each Incumbent’s estimated retroactive payments are immaterial when 
compared against other notable expenses or company revenues earned between 2016 
and 2019. 

65. Accordingly, it is worth juxtaposing the Incumbents’ estimated retroactive payment 
amounts to their reported revenues to contextualize any claims the Incumbents have 
asserted about the impact of retroactivity.  

66. For example, while Bell claims it would owe competitors $100 million, the company 
reported revenues of $85.62 billion from 2016 to 2019. Bell paid its top five executives 
$127 million in compensation in 2018. The retroactive payments that Bell would be 
required to make to competitors pursuant to the Order—that is, the amount that Bell 
overcharged competitors, not including interest—amounts to just 0.12% of Bell’s 
revenues over the same period.  

Figure 4 – Incumbents estimated retroactive amounts compared to revenues   

Company Estimated 
Retroactive 
Amount 

Notable Expenses* 
(Notes in Appendix B) 

Company 
Revenues During 
Respective 
Retroactivity 
Period** 
(Notes in Appendix 
B) 

Retroactive 
Amount % of 
Revenues*** 
(Notes in 
Appendix B) 

Bell $100M 

$127M total 2018 
compensation to top 5 
executives, including 12M 
in direct comp and $95M in 
shares for CEO 

$86.620B 0.12% 

Rogers $140M 

$525M write off after a 
failed IPTV project in 2016 

 

$100-140M write off for 
failed streaming project 

 
$69.3M CEO 
compensation 2013-2016 

 
$24 million(USD) corporate 
jet 

$54.995B  0.25% 

Quebecor 
(Videotron) $50M $55 million write off for 

failed IPTV project in 2015 $14.559B 0.34% 

Shaw $10M 
$158 million write off for 
failed streaming project in 
2017 

$14.473B 0.07% 
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Cogeco $25M 

$600 million write off, after 
selling its failed entry into 
the Portuguese market in 
2012for $59 million after it 
acquired Cabovisao for 
$658 million in 2006 

$8.377B 0.30% 

TELUS “not 
material”39 N/A $52.152B “not material” 

67. Notably, TELUS did not announce how much they would owe in retroactive payments, 
but it has said the amount is so low that it is not material to the operation of the 
business.40 

68. Clearly, the corrective retroactive payments that would be required pursuant to the 
Order represent a small fraction of the Incumbents’ balance sheets. Conversely, those 
retroactive payments represent a very significant part of any competitor’s balance 
sheet.  

69. In the current case, the Incumbents made a business decision to take a regulatory 
gamble to propose and defend wholesale rates charged to their own competitors that 
did not follow the Commission’s well-established costing principles and costing 
manuals. This risk ended up not paying off, but it pales in comparison to other business 
decisions and write offs they have previously made. 

d. Incumbents, investor analysts, and commentators all agree that the impact of the 
Order is not material 

70. In fact, analysts, commentators, and Incumbents themselves for the most part 
described the Order as not significant. 

Incumbent Leaders Reaction 
George Cope, BCE, 
President and CEO 

“I think investors should relax. We’ll find the right balance. So [the 
Order is] not, you know, the type of decision that we wanted to 
see but it’s a long game”.41 

 
39  TELUS, “Q3 2019 Management’s discussion and analysis”, at p. 41 

https://assets.ctfassets.net/rz9m1rynx8pv/3Kuahao55ATIy5OwDergbd/f355f8e1ae0c78215c666
2f4f6c82377/TELUS_Q3_2019_quarterly_report.pdf [“Telus Q3 2019 Management analysis”] 

40  Telus Q3 2019 Management analysis, at p. 41  
41  BMO 20th Annual Media & Telecom Conference, George Cope answers to questions, 

September 10, 2019, online <http://www.bce.ca/investors/investorevents/all/show/BMO-20th-
Annual-Media---Telecom-Conference > [“Cope BMO Conference Q&A”]. 

 
 

https://assets.ctfassets.net/rz9m1rynx8pv/3Kuahao55ATIy5OwDergbd/f355f8e1ae0c78215c6662f4f6c82377/TELUS_Q3_2019_quarterly_report.pdf
https://assets.ctfassets.net/rz9m1rynx8pv/3Kuahao55ATIy5OwDergbd/f355f8e1ae0c78215c6662f4f6c82377/TELUS_Q3_2019_quarterly_report.pdf
http://www.bce.ca/investors/investorevents/all/show/BMO-20th-Annual-Media---Telecom-Conference
http://www.bce.ca/investors/investorevents/all/show/BMO-20th-Annual-Media---Telecom-Conference
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Anthony Staffieri, 
Rogers, Chief 
Financial Officer 

“So, the retroactive impact we've disclosed is … CAD 140 million. 
It's not significant on a go-forward basis. And the wholesale piece 
of it overall is not a big part of it.”42 

 
Darren Entwhistle, 
TELUS, President 
and CEO 

“The forward-looking CapEx guidance that we're providing and 
the nominal CapEx number that we are articulating for 2020 and 
2021 does not include or anticipate any diminution related to 
regulatory policy, regulatory intervention or government 
intervention”  

 
“…we made a moral contract within the organization back in 2013 
which said, so long as we generate great wireline results, we will 
keep making the fibre investments.”43 

Investor Analysts Reaction 
Maher Yaghi, 
Desjardins Capital 
Markets 

“unlikely to have a large impact on the big publicly traded 
telecoms, though their profits will be affected marginally”44 

David McFadgen, 
Cormack Securities 
Inc. 

“…we expect the ongoing financial impact on the bottom-line 
[from the CRTC Order] to be minimal given the incumbents 
generate little revenue from the resellers currently. We believe 
that the real impact to the incumbents will be to make the 
resellers more competitive and potentially result in lower internet 
net adds for the incumbents.”45 

Jeff Fan, Scotiabank “the cablecos and telcos have many competitive advantages that 
will help them deal with the impact” of the Order … “[t]he facilities-
based providers can also leverage their owners’ retail pricing 
flexibility, flex their marketing muscle, and take advantage of their 
distribution and scale to maintain share in the ISP market.”46 

Anonymous Analyst “Another analyst, speaking on the condition of anonymity, said 
that Bell’s announcement of pulling back connecting 200,000 rural 

 
42  BMO 20th Annual Media & Telecom Conference, Anthony Staffieri answers to questions 

(excerpt), 10 September 2019, at p. 9. 
43  TELUS, “Q3 2019 Conference Call Transcript”, November 7, 2019 at p. 14-15. 
44  The Wire Report, “On wholesale rates, companies cry foul, but analysts aren’t convinced”, 

August 21, 2019, https://thewirereport.ca/2019/08/21/on-wholesale-rates-companies-cry-foul-
but-analysts-arent-convinced/.  

45  Cormack Securities Inc., David McFadgen & Siddhant Dilawari, “Q2/19 Wrap: Competitive 
Intensity Grows”, September 16, 2019, at p. 10. 

46  The Wire Report, “On wholesale rates, companies cry foul, but analysts aren’t convinced,” 
August 21, 2019. 

 
 

https://thewirereport.ca/2019/08/21/on-wholesale-rates-companies-cry-foul-but-analysts-arent-convinced/
https://thewirereport.ca/2019/08/21/on-wholesale-rates-companies-cry-foul-but-analysts-arent-convinced/
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households was “more messaging, perhaps, than balancing the 
scale.”47 

Drew McReynolds 
and Caleb Ho at 
RBC Dominion 
Securities Inc. 

“ very little” has changed “most (but not all) of the political rhetoric 
is bark versus bite” 48 

Commentators Reaction 
Byron Holland, 
Canadian Internet 
Registry Association 

“[c]ompanies like Bell have benefited from decades’ worth of 
public subsidies and protections from competition, and now 
they’re threatening to abandon rural Canadians because the 
CRTC is forcing them to compete.”49 

Former CRTC 
Commissioner 
Timothy Denton 

“[t]he [incumbent] carriers have backed themselves into this 
corner by constantly proclaiming that rural investment depended 
on high rates of profit, and that the CRTC and wholesale 
competitors have or will cut into those high levels of profit. But the 
financial analysts do not seem to be concerned.”50  

71. Similarly, the commentary following the 2016 Order suggested there would be no 
impact, which played through in subsequent 2017 financial reports by the Incumbents. 
Incumbent and investor analyst commentary following the 2016 Order can be found in 
Appendix C. 

e. Incumbents anti-competitive retail pricing below the wholesale costs they inflated 
for competitors  

72. The Commission made it clear that the wholesale rates were, and currently remain, 
extremely inflated.51 The Commission did not set rates “below cost”, as asserted by the 
Incumbents.52  

73. In this regard, it is informative to compare the wholesale rates that have been set at 
various stages of this proceeding to Incumbent retail prices.  

 
47  The Wire Report, “On wholesale rates, companies cry foul, but analysts aren’t convinced,” 

August 21, 2019. 
48  RBC Dominion Securities Inc., Drew McReynolds & Caleb Ho, “Canadian Telecommunications 

Services”, October 11, 2019. 
49  The Canadian Press, “More Telcos raise concern over CRTC’s new wholesale broadband 

rates”, August 21, 2019. 
50  Timothy Denton, “The crocodiles are thrashing in the river”, August 22, 2019, 

https://tmdenton.com/index.php/easyblog/entry/the-crocodiles-are-thrashing-in-the-river . 
51  TO 2016-396, at paras. 20-23. 
52  Cable Carriers’ Petition to the Governor in Council, 13 November 2019, at para 55. 

 
 

https://tmdenton.com/index.php/easyblog/entry/the-crocodiles-are-thrashing-in-the-river
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74. Rogers’ fighting brand, Fido, and Bell’s fighting brand, Virgin, have been present in the 
mobile wireless market for many years. However, it was only in 2015 and 2016, after 
the CRTC initiated its review of the wholesale wireline rates that Rogers and Bell added 
wireline Internet service to Fido and Virgin’s service offerings.  

75. Fido and Virgin’s retail prices for a given level of Internet service (e.g. 30 Mbps 
download) are regularly set below the wholesale rates that TekSavvy and other 
wholesale-based competitors are required to pay Bell and Rogers for the wholesale 
access they need to deliver that same level of service to their customers. 

76. For example, consider Bell’s 50 Mbps service, the fastest speed competitors are able to 
offer using Bell’s wholesale services. Bell retail (Virgin) regularly 50 Mbps service for 
$30/month for the first 12 months, with no modem cost and no activation charge. Based 
on known network usage, the tariffed wholesale cost for 50 Mbps service would be 
$63/month at pre-2016 rates; $72 /month at rates Bell proposed in 201653; 
$36.50/month at currently in-effect interim rates from TO 2016-396; and $24.50/month 
at final rates from the 2019 Order.54  

77. Note that these figures include only the regulated input costs required to provide the 
service, and do not include other product and service inputs, business overhead, or any 
profit margin at all. They also do not include tariffed installation charges, Bell $90.65 
under the GAS tariff55. In total, after adding TekSavvy’s additional network and other 
costs, even at the final rates from the Order, it will be challenging for TekSavvy to 
compete with Bell’s own retail offering on the 50 Mbps speed tier. 

 
53  Bell Tariff Notice 7504, 30 June 2016. 
54  Our estimate is based on our 50 Mbps tariffed costs (including access, capacity, and dry loop 

costs). To calculate the capacity fee (given that it is set per 100 Mbps unit basis rather than on a 
per user basis), we used internal data about our traffic patterns associated with 50 Mbps service. 

55  Bell Canada General Tariff CRTC 67.16 Item 5440.4(d)(2)(a).  
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Figure 5 - Bell offers Virgin Internet retail prices (50Mbps) below its wholesale tariffed costs 

 
* Wholesale tariffed costs 

• Included: 1) access rates; 2) capacity rates; and 3) dry loop rates.   
• Excluded regulated costs: 1) install fee (one-time); and 2) other per-customer tariffed costs (e.g. 

modem swap, repair ticket).   
• Other excluded non-regulated costs: 1) network services (e.g. usage-sensitive transport, transit, 

co-location, peering, backbone); 2) customer premise equipment (e.g. modem); 3) operational 
costs (e.g. sales and support staff, internal systems, payment processing costs, etc.); 4) marketing 
costs; and 5) administrative costs.  

** Virgin offers this promotional price on a frequently recurring basis. 
*** When Aug 2019 rates come into effect, TekSavvy estimates this is the likely wholesale cost. 
 

78. To understand the methodical and deliberate nature of this damage to competitors and 
wholesale-based competition, one need only refer to statements made to investors by 
Bell’s CEO George Cope:  

[W]e had negative wholesale... subscriber additions, which of course we would 
be very comfortable with… Of course, part of that is our strategy with the roll-
out of the Virgin Internet brand.56 [emphasis added] 

 
56  BCE Q3 2018 Results Conference Call Transcript, 1 November 2018, at p. 8, 

http://www.bce.ca/investors/financial-reporting/2018-Q3/2018-q3-transcript.pdf.   

http://www.bce.ca/investors/financial-reporting/2018-Q3/2018-q3-transcript.pdf
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79. The same problem exists on cable; consider Rogers’ 75 Mbps service. Rogers offers 
this speed in the market under its Fido flanker brand for $32.50/month for 12 months, 
with no modem cost or activation charge for self-installs (which are not part of the 
wholesale service).57 Based on known network usage, the tariffed wholesale cost for 
75 Mbps service would be $67/month at pre-2016 rates; $52/month at rates Rogers 
proposed in the Cable Carriers’ Application to the CRTC to review and vary the 2019 
Order58; $33.50/month at interim rates from TO 2016-396; and $20.50/month at final 
rates from the Order.  

80. Note that these figures include only the regulated input costs required to provide the 
service. They do not include installation charges, for which Rogers charges $63.53 
under their TPIA tariff, other service inputs, business overhead, or any profit margin at 
all.59. In total, after adding TekSavvy’s additional network and other costs, even at the 
final rates from the Order, it will be challenging for TekSavvy to compete with Rogers’ 
own retail offering on the 75 Mbps speed tier. 

 
57  Our estimate is based on our 75 Mbps tariffed costs on Rogers (including access and capacity 

costs). To calculate the capacity fee (given that it is set per 100 Mbps unit basis rather than on a 
per user basis), we used internal data about our traffic patterns associated with 75 Mbps service. 

58  Cable Carriers’ Part 1 R&V Application for Review and Variance and a Stay of Telecom Order 
CRTC 2019-288, Follow-up to Telecom Orders 2016-396 and 2016-448 – Final rates for 
Aggregated Wholesale High-Speed Access Services, 13 December 2019, 13 December 2019, 
Appendix 2. 

59  Rogers Access Services Tariff CRTC 21530 Part G Item 703, section 1.3(ii)(a). 



TekSavvy submission to Governor in Council concerning Telecom Order CRTC 2019-288 
(Reference Number TIPB-002-2019) 
 
 

  Page 23 of 38 
 
 

Figure 6 - Rogers offers Fido Internet retail prices (75Mbps) below its wholesale tariffed costs 

 
* Wholesale tariffed costs 

• Included: 1) access rates; and 2) capacity rates.   
• Excluded regulated costs: 1) install fee (one-time); and 2) other per-customer tariffed costs (e.g. 

modem swap, repair ticket).   
• Other excluded non-regulated costs: 1) network services (e.g. usage-sensitive transport, transit, 

co-location, peering, backbone); 2) customer premise equipment (e.g. modem); 3) operational 
costs (e.g. sales and support staff, internal systems, payment processing costs, etc.); 4) marketing 
costs; and 5) administrative costs.  

** Virgin offers this promotional price on a frequently recurring basis. 
*** When Aug 2019 rates come into effect, TekSavvy estimates this is the likely wholesale cost. 

f. Wholesale rates will not undermine investments by Incumbents 

81. The Order has nothing to do with rural Internet or other Incumbent investments.  
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82. Comprehensive government funding mechanisms are coming online to fill in gaps in 
broadband infrastructure in Canada’s rural and remote areas.60 Universal access is the 
first principle of the Government’s Digital Charter: “all Canadians will have equal 
opportunity to participate in the digital world and the necessary tools to do so, including 
access, connectivity, literacy, and skills.”61 

83. It defies credulity that retroactivity of final rates would contribute to the Incumbents’ 
stated concerns about their continued ability to invest in building networks. Given that 
any retroactive application of final rates would be a result of unjust and unreasonable 
interim rates, this line of argument is tantamount to stating that the business model for 
investment in underserved areas relies on unjustly overcharging smaller competitors. 
The GIC must reject any such argument. 

84. In fact, in a 2015 CRTC proceeding on basic telecommunications services, Bell 
submitted that there is no business case to build broadband infrastructure in some rural 
and remote areas: 

Due to our country's size and challenging geography, there are rural and remote 
areas in which broadband services are not available today because there is no 
business case to build the necessary infrastructure to serve them.62  

85. In its submissions, Bell continued to tell the Commission that funding rural broadband is 
a necessary and appropriate role for the federal government, who in fact “should always 
have the primary role in funding broadband deployment in remote areas…”63 

86. Indeed, the Incumbents employ taxpayer subsidies to undertake Internet infrastructure 
builds in rural and remote regions. TELUS, Shaw, Cogeco, Bell, and Eastlink together 
received $181,990,000 in subsidies from the Connecting Canadians64 and Connect to 
Innovate65 programmes. Bell alone received $12.3 million from the Connecting 

 
60  Government of Canada, Budget 2019 “Building a Better Canada: Universal High-Speed Internet” 

<https://www.budget.gc.ca/2019/docs/nrc/infrastructure-infrastructures-internet-en.html> and 
Universal Broadband Fund <https://ic.gc.ca/eic/site/139.nsf/eng/h_00006.html>. 

61  Innovation, Science and Economic Development Canada, Canada’s Digital Chart: Trust in a 
digital world, < https://www.ic.gc.ca/eic/site/062.nsf/eng/h_00108.html>. 

62  Intervention of Bell Canada and its affiliates, TNC 2015-134,14 July 2015 [“2015 Bell 
Intervention”], at p.6. 

63  2015 Bell Intervention, at p. 18. 
64  Announced Connecting Canadians projects, https://www.ic.gc.ca/eic/site/028.nsf/eng/50044.html 
65  Announced Connect to Innovate projects, https://www.ic.gc.ca/eic/site/119.nsf/eng/00009.html 

 
 

https://www.budget.gc.ca/2019/docs/nrc/infrastructure-infrastructures-internet-en.html
https://ic.gc.ca/eic/site/139.nsf/eng/h_00006.html
https://www.ic.gc.ca/eic/site/062.nsf/eng/h_00108.html
https://www.ic.gc.ca/eic/site/028.nsf/eng/50044.html
https://www.ic.gc.ca/eic/site/119.nsf/eng/00009.html
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Canadians Program66 as well as $108 million through the Connect to Innovate 
Program67. 

87. Notably, this is not the first time that Incumbents have threatened to pull back on rural 
Internet builds. Bell in 2015 filed a Petition to the GIC regarding the Commission’s 
decision to mandate wholesale access to fibre infrastructure and claimed that the 
Commission’s decision to mandate competition on fibre would deepen the “digital 
divide”, leave rural Canada behind, hamper Canada’s digital economy, and deprive 
Canada of “billions of dollars in investment entirely from private resources.”68 Many 
respondents refuted these claims. The GIC went on to deny Bell’s Petition, reiterating 
its commitment to increasing higher-speed broadband coverage and supporting 
competition, choice, and availability of services for Canadian consumers and business 
users, and noting that it would soon consult Canadians on its $500 million commitment 
in Budget 2016 should be used to extend broadband service in rural and remote 
communities.69 

88. Such arguments must be seen for the empty threat that they are. Where network 
investments are too expensive to complete, the appropriate subsidy mechanism to 
bridge the gap is a direct subsidy from one of the various broadband funding 
programmes now or soon to be available, rather than squeezing it out of Internet 
subscribers and wholesale-based competitors. 

89. There is also a certain irony in the Incumbents’ stated narrative that they invest in 
facilities and “resellers” do not, when in fact the inflated wholesale rates are a major 
reason why wholesale-based competitors have not been able to invest as much as they 
otherwise would have. To be clear, wholesale-based competitors are only able to invest 
in facilities and innovate where they are able to have reliable, bankable cost certainty 
which can be translated into capital investments. While Incumbents were enriched by 
massively inflated rates for several years, wholesale-based competitors were being 
drained and were accordingly unable to commit to investments in facilities to the extent 
they otherwise might have, in particular where sources of financing and evaluations of 

 
66  Announced Connecting Canadians projects, https://www.ic.gc.ca/eic/site/028.nsf/eng/50044.html 
67  Announced Connect to Innovate projects, https://www.ic.gc.ca/eic/site/119.nsf/eng/00009.html 
68  Bell Canada, Petition to the Governor in Council to Vary Telecom Regulatory Policy CRTC 2015-

326, Review of wholesale wireline services and associated policies, 20 October 2015 [Bell Fibre 
Petition]. See for example, para. 7. 

69  Innovation, Science and Economic Development, “Statement by the Government of Canada on 
Bell Canada petition of CRTC wholesale decision”, 11 May 2016,  
https://www.canada.ca/en/innovation-science-economic-development/news/2016/05/statement-
by-the-government-of-canada-on-bell-canada-petition-of-crtc-wholesale-decision.html 

 
 

https://www.ic.gc.ca/eic/site/028.nsf/eng/50044.html
https://www.ic.gc.ca/eic/site/119.nsf/eng/00009.html
https://www.canada.ca/en/innovation-science-economic-development/news/2016/05/statement-by-the-government-of-canada-on-bell-canada-petition-of-crtc-wholesale-decision.html
https://www.canada.ca/en/innovation-science-economic-development/news/2016/05/statement-by-the-government-of-canada-on-bell-canada-petition-of-crtc-wholesale-decision.html
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risk are concerned. This is particularly ironic given the emphasis of the 2006 Policy 
Direction on facilities-based investment. 

90. This dynamic is true not only for investment in rural areas, but also for other aspects of 
the regulatory framework that require investment by competitors. For example, while 
final rates and terms have not yet been set for the new wholesale framework that will 
usher in competition on fibre-to-the-home networks (disaggregated wireline HSA),70 it is 
clear that building out the necessary networks is going to require a substantial 
investment by the same wholesale-based competitors who are struggling after years of 
overpaying the country’s dominant telecoms. 

91. Finally, the GIC must not accept an Incumbent carrier’s own choice to remove a service 
as proof that it had was forced to remove that speed tier, and therefore proof that rates 
were incorrect and investments will be affected. 

92. On October 23, 2019, Videotron announced that they would no longer offer gigabit 
service in the retail market, and they applied to destandardize the 940 Mbps speed tier 
from their wholesale offerings.71 Videotron claimed this decision followed from the 
Order.72 In each of their Petitions, other carriers have cited73,74 Videotron’s mere act of 
withdrawing the service from the retail market and applying to destandardize the service 
as evidence that Incumbents will stop investing in faster speeds in light of the Order.  

 
70  TRP 2015-325; Telecom Order CRTC 2017-312. 
71  Videotron Tariff Notice 58, Tarif général CRTC 26950 – Service d’accès internet aux tierces 

parties (AITP) – Avis de modification tarifaire No. 58 (AMT 58) – Retrait du service dégroupé « 
Téléchargement/Download 501-1000 Mbps, Téléversement/Upload 0-100 Mbps » et 
dénormalisation du service groupé « Téléchargement/Download jusqu’à 940 Mbps, 
Téléversement/Upload jusqu’à 50 Mbps » 23 October 2019 [“Videotron TN58”]. 

72  Videotron, “Recent CRTC decision on wholesale Internet access rates - Videotron restates 
concern over major consequences of technological lag for our communities”, November 13, 
2019, https://www.newswire.ca/news-releases/recent-crtc-decision-on-wholesale-internet-
access-rates-videotron-restates-concern-over-major-consequences-of-technological-lag-for-our-
communities-890588419.html. 

73  Bell Canada Petition to Vary Telecom Order CRTC 2019-288, 13 November 2019, at para 7 and 
61; Cable Carriers Petition to the Governor in Council, 13 November 2019, at para 79(e).  

74  TELUS Communications Inc., Petition to the Governor in Council regarding Telecom Order 
CRTC 2019-288, 13 November 2019, at para 21. 

 
 

https://www.newswire.ca/news-releases/recent-crtc-decision-on-wholesale-internet-access-rates-videotron-restates-concern-over-major-consequences-of-technological-lag-for-our-communities-890588419.html
https://www.newswire.ca/news-releases/recent-crtc-decision-on-wholesale-internet-access-rates-videotron-restates-concern-over-major-consequences-of-technological-lag-for-our-communities-890588419.html
https://www.newswire.ca/news-releases/recent-crtc-decision-on-wholesale-internet-access-rates-videotron-restates-concern-over-major-consequences-of-technological-lag-for-our-communities-890588419.html
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93. The fact is, as TekSavvy argued in an intervention to Tariff Notice 58,75 the Order has 
not taken effect76 and Videotron’s own financial statements reflect no concern about the 
final rates. On the contrary, Videotron reported growing revenues for Internet access 
services “mainly due to higher revenue per subscriber and subscriber growth”.77 The 
fact that the Order did not merit a mention in Videotron’s statements to investors 
suggests there may be an ulterior motive behind removing “gigabit” speed services. As 
TekSavvy argued in our intervention to that tariff notice, Videotron’s action appears to 
be at best a feigned injury intended (like a soccer player diving78) to create the 
impression of some harm, or at worst an anticompetitive maneuver designed to punish 
competitors and consumers for the Order. 

g. Competition is not “market distortion” 

94. In their Petition, the Cable Carriers argue that the flat rate wholesale access rates will 
distort downstream retail markets and investment, stating without evidence that “an 
increase in speed does not necessarily result in a commensurate increase in peak hour 
traffic or capacity demand at the point of interconnection…”. They incorrectly claim that 
as competitors sell higher speeds, they will not also purchase more capacity and then, 
on the basis of that incorrect claim, they falsely conclude that the decision removes the 
financial capability of and incentives for Cable Carriers to invest and introduce higher 
speeds broadband services.79 

 
75  TekSavvy’s intervention regarding Tarif général CRTC 26950 – Service d’accès internet aux 

tierces parties (AITP) – Avis de modification tarifaire No. 58 (AMT 58) – Retrait du service 
dégroupé « Téléchargement/Download 501-1000 Mbps, Téléversement/Upload 0-100 Mbps » et 
dénormalisation du service groupé « Téléchargement/Download jusqu’à 940 Mbps, 
Téléversement/Upload jusqu’à 50 Mbps », 22 November 2019. , 22 November 2019.  

76  Federal Court of Appeal orders issued 22 November 2019 in Bragg Communications 
Incorporated (c.o.b. Eastlink) et al. v. British Columbia Broadband Association et al. (Docket 19-
A-58) and Bell Canada et al. v. British Columbia Broadband Association et al. (Docket 19-A-59). 

77  Form 6-K Securities and Exchange Commission Washington, D.C. 20549  Report Of Foreign 
Private Issuer  Pursuant to Rule 13a-16 or 15d-16 of the Securities Exchange Act Of 1934 for 
the month of November 2019, at page 7, 
https://www.quebecor.com/documents/20143/223093/VL_6K_Q3-2019.pdf/8b2e0efa-72ce-
13d4-d3d8-7b85661acf77?version=1.0&t=1573668115837. 

78  From Wikipedia.org: “In association football, diving is an attempt by a player to gain an unfair 
advantage by falling to the ground and possibly feigning an injury, to give the impression that a 
foul has been committed. Dives are often used to exaggerate the amount of contact present in a 
challenge. Deciding on whether a player has dived is often very subjective, and one of the most 
controversial aspects of football discussion. Players do this so they can receive free kicks or 
penalty kicks, which can provide scoring opportunities, or so the opposing player receives a 
yellow or red card, giving their own team an advantage.” (accessed 22 November 2019). 

79  Cable Carriers’ Petition to GIC, Executive Summary page 2.  

 

https://www.quebecor.com/documents/20143/223093/VL_6K_Q3-2019.pdf/8b2e0efa-72ce-13d4-d3d8-7b85661acf77?version=1.0&t=1573668115837
https://www.quebecor.com/documents/20143/223093/VL_6K_Q3-2019.pdf/8b2e0efa-72ce-13d4-d3d8-7b85661acf77?version=1.0&t=1573668115837
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95. These claims are completely false.  Moreover, as more online applications generate 
increasing amounts of traffic, and as subscribers continually purchase higher and 
higher speeds, subscribers require more and more capacity across the board.  

96. In fact, following the reduction in CBB rates in the 2016 Order, TekSavvy was able to 
afford to sell more higher speed services, which had a direct and material impact on 
how much capacity we required: While TekSavvy’s total subscriber count on Rogers 
has dropped by 2.5% from January 2017 to December 2019, we require over 70% more 
capacity over the same time period. 

97. In short, contrary to the Cable Carriers’ claims, higher speed services translate directly 
into higher capacity demands, driving up costs for wholesale-based and facilities-based 
providers alike. 

98. On the contrary, based on the final rates in the Order, it is now clear that the retail 
market is already distorted, with retail rates far above actual costs. This is precisely the 
problem that can be solved by competition built on just and reasonable rates. 

D. INCUMBENTS MUST BE HELD ACCOUNTABLE FOR THEIR ANTI-COMPETITIVE 
CONDUCT 

99. The Incumbents are asking the GIC to uphold their anti-competitive conduct.  

100. The broad picture of this rate setting proceeding from 2015 to today is a portrait of a few 
dominant Incumbents attempting to evade the application of any effective regulatory 
regime: 

a. the Incumbents overcharged wholesale providers inflated rates for years, stifling 
competition in Canada; 

b. the CRTC caught the Incumbents charging inflated rates, first in the 2016 Order and 
again in the Order; 

c. the Incumbents repeatedly failed to file cost studies in the proceeding in accordance 
with the CRTC’s directions and accepted costing methodology; 

d. the Incumbents failed to apply the final rates, despite the Order, and have launched 
a multi-pronged strategy to delay the implementation even further by appealing to 
the CRTC, the Federal Court of Appeal, and the Governor in Council; and 

e. meanwhile, Incumbents have used inflated rates to effectively “raise the floor” on 
retail prices to keep consumer prices high while squeezing competitors out of the 
market. 

101. In short, the Incumbents are boldly flouting the rules, and so far have done so without 
consequence. In fact, even if just and reasonable final rates are set and apply 
retroactively to correct earlier unjust and unreasonable interim rates, without penalties 
or other consequences the Incumbents will have benefited by delaying the application 
of those rates during which time they continued to enjoy the compounded advantages 
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of market dominance and costing advantages. In effect, they would have lost the battle 
but won the war. 

102. It is not by accident that competitors struggle to operate in the wholesale regulatory 
environment despite that being the established model for competition for 
telecommunications services in Canada. It is by design: Alongside their mandated 
wholesale services, the dominant Incumbents also provide retail services, competing 
with their own wholesale customers in broadband, voice, mobile, and television sectors. 
Their retail interests are inherently threatened by any regulatory intervention to 
introduce or increase competition. 

103. At the same time, telecommunications facilities are needed for each of these services. 
Therefore the Incumbents have an overarching interest in infrastructure investment. 
TekSavvy has paid $1 billion since 2009 for wholesale access to their networks – that’s 
TekSavvy’s investment into Incumbent facilities. That interest bleeds into all of their 
other business ventures, such as wholesale as can be demonstrated by all of the 
infrastructure investment related arguments on record in this proceeding. 

104. After gaming the system for years to inflate wholesale rates, when the CRTC began to 
correct wholesale rates, Bell and Rogers introduced fighting brands on wireline Internet 
services to protect their dominant market position and annihilate competitors. Fido’s 
and Virgin’s retail prices are regularly set below the tariffed wholesale rates that 
wholesale-based competitors are required to pay Bell and Rogers for the wholesale 
access they need to deliver the same level of service to their customers.  

105. Moreover, as described above, even when Bell and Rogers set Virgin and Fido’s retail 
prices above the tariffed wholesale price for the corresponding service, they regularly 
set those retail prices at levels that leave competitors with little or no room to price its 
retail services at a competitive level, while permitting it to cover all its costs of doing 
business and earn a reasonable rate of return, all while the same Incumbents earn 
supranormal profits. 

106. The consequences of Bell and Rogers’ conduct are twofold. 

a. First, by inflating wholesale rates, Bell and Rogers have, in effect “raised the floor” 
on retail Internet prices more broadly and, as a consequence, those prices have 
been, are now, and are likely to continue to be substantially higher than they would 
be but for Bell and Rogers’ referenced anti-competitive conduct. 

b. Second, by charging wholesale-based competitors inflated wholesale rates, while 
also targeting them with low-priced fighting brand offerings—in effect, squeezing 
them from both sides—Bell and Rogers have deliberately created circumstances 
where the continued presence of wholesale-based competitors in the retail market 
is increasingly unsustainable and the exit of wholesale-based competitors from that 
market is increasingly likely. 

107. If TekSavvy and other competitors exit the retail Internet market, likely first in Ontario 
and Quebec and then across Canada, lower prices that competition has brought to the 
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market would disappear and, in any given area, there would remain only two choices: 
the incumbent phone company and the incumbent cable company. In those 
circumstances, retail prices for wireline broadband Internet service would almost 
certainly increase substantially. 

108. Moreover, if TekSavvy and other wholesale-based competitors exit the retail wireline 
Internet market, there will be a dramatic “knock-on” effect on the other competitive 
services that they currently offer, as well as services they plan to offer in the future. 
Current services include IPTV, which provides a competitive alternative to Incumbent 
television services.  

109. Future services include, most critically, retail wireless services, a market that TekSavvy 
plans to enter as soon as possible. Should TekSavvy and other wholesale-based 
competitors not enter the wireless market as planned, there would remain only three 
choices for most Canadians: Bell, Rogers and TELUS, firms that the Competition 
Bureau concluded have engaged in coordinated behaviour leading to higher wireless 
prices for consumers.80 

110. The Government has repeatedly indicated its priority to bring down wireless prices. To 
that end, TekSavvy has intervened in Telecom Notice of Consultation CRTC 2019-57, a 
proceeding convened by the Commission to review the regulatory framework for the 
retail mobile wireless market in Canada. The Commission has expressed a preliminary 
view in that proceeding81 that it would be necessary to mandate wholesale access for 
competition. TekSavvy has taken the position in that proceeding that to create real 
competition in the wireless market, a mandated Mobile Virtual Network Operator 
(“MVNO”) regulatory framework is required, and TekSavvy is already taking steps to 
prepare to deliver competitive mobile services. 

111. Similar to the CRTC’s wholesale framework for wireline Internet services (described 
below), an MVNO framework would enable TekSavvy and other firms to purchase 
wholesale access to Incumbent wireless facilities and offer a competitive wireless 
alternative to the Incumbents, three of which, Bell, Rogers and TELUS, have a 
combined national wireless market share of 90%. 

112. Simply put, the future of telecom competition is at stake with these appeals. If 
Incumbents are allowed to continue to delay and obstruct competition to protect their 
dominant market positions and supranormal profits, and if their brazen anticompetitive 
activities are allowed to continue, wholesale-based competitors will not be able to 
survive, let alone to discipline the Incumbents in the market. 

 
80  Bureau’s Comments on TNC 2019-57, at para 55. 
81  TNC 2019-57, at para 39.  
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E. CONCLUSION 

113. In response to the Petitions, for the reasons submitted above, the Governor in Council 
must: 

a. Immediately reject the Petitions in their entirety: The Commission completed a 
detailed review based on the Incumbents’ own information, and applied the 
established costing methodology. The just and reasonable wholesale rates they 
arrived at must stand. If the Petitions are not rejected, Internet prices will increase 
for consumers. Previous payments at unjust and reasonable rates represent a 
transfer of wealth from wholesale-based providers and their customers to 
Incumbents. The established and appropriate way to correct that wealth transfer 
and prevent unjust enrichment of Incumbents is to require retroactive application of 
the final rates, as the Commission ordered. 

b. Hold Incumbents accountable for their anti-competitive actions: As argued 
above, until they are held accountable for their anti-competitive conduct, 
Incumbents will continue to act to protect their dominance by inflating wholesale 
rates and then delaying processes to correct those rates. Accountability must be 
imposed on them in order to deter gaming and realign their interests with those that 
encourage competition, whether through administrative monetary penalties or 
through structural or functional separation. TekSavvy further notes that the Minister 
has the power to direct the Commissioner of Competition (“Commissioner”) to 
commence an inquiry under section 10 of the Competition Act.82 

114. Finally, to be clear, the wholesale rates for wireline services in the Order form the 
foundation for competitors like TekSavvy. Without just and reasonable wholesale rates 
for wireline services, competitors will not survive to deliver the benefits for consumers 
that are envisioned for the telecom market, most recently in the 2019 Policy Direction83, 
including promoting competition, fostering affordability and lower prices, reducing 
barriers to entry, and enabling innovation in telecom services including differentiated 
service offerings. 

115. More specifically, without just and reasonable rates for wireline services, competitors 
will not be in a position to serve the same goals in the mobile market following the 
CRTC’s ongoing consultation on mobile competition84. 

 
82  Competition Act, R.S.C. 1985, c. C-34. 
83  Government of Canada, Order Issuing a Direction to the CRTC on Implementing the Canadian 

Telecommunications Policy Objectives to Promote Competition, Affordability, Consumer 
Interests and Innovation, https://www.ic.gc.ca/eic/site/smt-gst.nsf/eng/sf11524.html [“2019 Policy 
Direction”] 

84  TNC 2019-57. 

https://www.ic.gc.ca/eic/site/smt-gst.nsf/eng/sf11524.html
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116. For all these reasons and those argued by CNOC, TekSavvy submits that the GIC 
should immediately reject and deny the Incumbents’ Petitions and hold the 
Incumbents accountable for their anti-competitive actions. 

 

*** END OF DOCUMENT *** 
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APPENDIX A:  PAYLESSTOCONNECT.CA AND CONNECTERPOURMOINS.CA LETTERS 

[recipient name] M.P. 
House of Commons  
Parliament Buildings  
Ottawa, Ontario  
K1A 0A6 
 
Dear [recipient name], 
 
RE: [email subject] 
 
As a constituent in your riding, I am writing to express my frustration with the high price of 
internet and cell phone services, and to voice my support for the CRTC’s decision to improve 
the affordability of internet services for Canadians. 
 
Canadians simply require internet services to stay connected at work and at home. Yet we pay 
too much and have very little choice. The market is controlled by a few large companies who 
take advantage of us and keep prices high.  The Government of Canada and the CRTC have a 
responsibility to protect consumers by ensuring we have real choice and affordable options. It’s 
in the best interests of all Canadians. 
 
The Government of Canada needs to put our interests first – ahead of the large telecom 
companies. I want and expect the CRTC to promote competition and affordability and for the 
large companies to be held accountable for their actions. Otherwise, we won’t have any real 
choice and my bills will continue to eat up more and more of my household budget. 
 
As your constituent, I am respectfully asking that you act to support the CRTC’s decision to 
promote affordable internet prices and to protect consumer interests. 
 
Thank you for hearing my concerns, I look forward to your response. 
 
Sincerely, 
[sender name] 
 
[sender email] 
[sender postal code] 
 
CC: Hon. Minister Navdeep Bains  

Ian Scott, Chairperson and Chief Executive Officer CRTC 
Patricia Brady, Director General, Telecommunications and Internet Policy Branch, 
Innovation Science and Economic Development Canada 

 
Canada Gazette, Part I, Volume 153, No. 50, December 14, 2019, Reference number TIPB-
002-2019 
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[recipient name] M.P. 
Chambre des communes 
Édifices du Parlement 
Ottawa, Ontario  
K1A 0A6 
 
 
Cher/chère député(e) [recipient name], 
 
RE: [email subject] 
 
En tant qu'électeur de votre circonscription, je vous écris afin d'exprimer ma frustration avec les 
tarifs élevés des services Internet et de téléphonie cellulaire, et d'exprimer mon soutien pour la 
décision du CRTC d'améliorer l'accès des Canadien(ne)s aux services Internet. 
 
C'est pourtant simple, les Canadien(ne)s ont besoin de services Internet pour être connectés 
et leur permettre de travailler à la maison. Et pourtant, nous payons trop cher et nous avons 
très peu de choix. Le marché est contrôlé par quelques grandes sociétés qui profitent de nous 
et maintiennent des prix élevés. Le gouvernement du Canada et le CRTC ont la responsabilité 
de protéger les consommateurs en s'assurant que nous avons un vrai choix ainsi que des 
options abordables. Ceci sert au mieux les intérêts de tous les Canadien(ne)s.  
 
Le gouvernement du Canada doit mettre nos intérêts au premier plan – devant ceux des 
grandes sociétés de télécommunications. Je souhaite et j'attends du CRTC qu'il favorise la 
compétition et l'accessibilité et qu'il tienne les grandes sociétés responsables de leurs actes. 
Sinon, nous n'aurons pas vraiment le choix et mes factures continueront de ronger un part de 
plus en plus importante de mon budget familial. 
 
En tant qu'électeur de votre circonscription, je vous demande respectueusement d'appuyer 
activement la décision du CRTC de favoriser des tarifs Internet abordables et de protéger les 
intérêts des consommateurs. 
Merci d'avoir entendu mes préoccupations, j'attends votre réponse avec impatience. 
 
Sincères salutations, 
[sender name] 
 
[sender email] 
[sender postal code] 
 
CC: Ministre Navdeep Bains  

Ian Scott, Président et dirigeant principal du CRTC 
Patricia Brady, directrice générale, Direction générale de la politique des 
télécommunications et d’Internet, ISDE  

 
Gazette du Canada, Partie I, volume 153, no. 50, 14 décembre 2019, numéro de référence 
TIPB-002-2019. 
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APPENDIX B: REFERENCES FOR ESTIMATED RETROACTIVE AMOUNTS TO 
INCUMBENT NOTABLE EXPENSES AND REPORTED REVENUES 

 

* References for Notable Expenses: 

Bell: Bell, “Notice of 2019 Annual General Shareholder Meeting and Management Proxy Circular”, 
March 7, 2019 at sections 10 and 11 https://www.bce.ca/investors/AGM-2019/2019-bce-
management-proxy-circular.pdf 

Rogers: Financial Post, “Rogers Communications Inc to take up to $525 million hit as it kills IPTV plans, 
adopts Comcast platform”, December 16, 2016  
https://business.financialpost.com/technolog16y/rogers-communications-inc-to-take-up-to-525-
million-hit-as-it-kills-iptv-plans-adopts-comcast-platform 

Financial Post, “Rogers, Shaw to shutter video streaming service Shomi in November after less 
than two years”, September 26, 2016 https://business.financialpost.com/technology/rogers-to-
shut-down-video-streaming-service-shomi-in-november 

Globe and Mail, “Rogers paid outgoing CEO $42.6-million over three years”, March 20, 2017 
https://www.theglobeandmail.com/report-on-business/rogers-paid-outgoing-ceo-426-million-
over-three-years/article34357427/ 

Globe and Mail, “Rogers embroiled in tax battle over private-jet purchase”, January 22, 2015 
https://www.theglobeandmail.com/report-on-business/rogers-embroiled-in-tax-battle-over-
private-jet-purchase/article22592539/ 

Videotron: Financial Post, “In the fight to win back TV audience, Canada's cable companies Buy 
American”, October 26, 2017 https://business.financialpost.com/telecom/in-the-fight-the-win-
back-tv-audience-from-the-telcos-canadas-cable-companies-buy-american 

Shaw: Toronto Star, “Canadian streaming service Shomi shutting down”, September 26, 2016 
https://www.thestar.com/business/2016/09/26/shomi-is-shutting-down.html 

Cogeco: Globe and Mail, “Louis Audet to resign as Cogeco CEO, will stay on as chairman”, May 15, 
2018 https://www.theglobeandmail.com/business/article-louis-audet-to-resign-as-cogeco-ceo-
will-stay-on-as-chairman/ 

 

** Notes for Company Revenue Calculations: 

For all companies except for Shaw, company revenues are calculated during the retroactivity period of 
March 31, 2016 to current. Shaw’s retroactivity period is calculated for January 1, 2017 to current. 
Company revenue are calculated using overall Operating Revenue as reported by each company.  

Bell: The total profit for the retroactivity period (Q2 2016 - Q4 2019) for Bell is calculated from reported 
23Operating Revenues in the following reports: Bell, “BCE Inc. 2016 annual report”, March 8 
2017 at p. 87 https://www.bce.ca/investors/AR-2016/2016-bce-annual-report.pdf, Bell, “BCE Inc. 
2018 Annual Report”, March 13 2019 at p. 83 https://www.bce.ca/investors/AR-2018/2018-bce-
annual-report.pdf, Bell, “2019 Supplementary Financial Information”, February 6 2020 at p. 2 
https://www.bce.ca/investors/financial-reporting/2019-Q4/2019-q4-supplementary-
information.pdf 

Rogers: The total profit for the retroactivity period (Q2 2016- Q4 2019) for Rogers is calculated from 
reported Total revenue in the following reports: Rogers, “Rogers Communications Inc. 2016 
Annual Report”, Feb 9 2017 at p. 58 https://1vjoxz2ghhkclty8c1wjich1-wpengine.netdna-

https://www.bce.ca/investors/AGM-2019/2019-bce-management-proxy-circular.pdf
https://www.bce.ca/investors/AGM-2019/2019-bce-management-proxy-circular.pdf
https://business.financialpost.com/technolog16y/rogers-communications-inc-to-take-up-to-525-million-hit-as-it-kills-iptv-plans-adopts-comcast-platform
https://business.financialpost.com/technolog16y/rogers-communications-inc-to-take-up-to-525-million-hit-as-it-kills-iptv-plans-adopts-comcast-platform
https://business.financialpost.com/technology/rogers-to-shut-down-video-streaming-service-shomi-in-november
https://business.financialpost.com/technology/rogers-to-shut-down-video-streaming-service-shomi-in-november
https://www.theglobeandmail.com/report-on-business/rogers-paid-outgoing-ceo-426-million-over-three-years/article34357427/
https://www.theglobeandmail.com/report-on-business/rogers-paid-outgoing-ceo-426-million-over-three-years/article34357427/
https://www.theglobeandmail.com/report-on-business/rogers-embroiled-in-tax-battle-over-private-jet-purchase/article22592539/
https://www.theglobeandmail.com/report-on-business/rogers-embroiled-in-tax-battle-over-private-jet-purchase/article22592539/
https://business.financialpost.com/telecom/in-the-fight-the-win-back-tv-audience-from-the-telcos-canadas-cable-companies-buy-american
https://business.financialpost.com/telecom/in-the-fight-the-win-back-tv-audience-from-the-telcos-canadas-cable-companies-buy-american
https://www.thestar.com/business/2016/09/26/shomi-is-shutting-down.html
https://www.theglobeandmail.com/business/article-louis-audet-to-resign-as-cogeco-ceo-will-stay-on-as-chairman/
https://www.theglobeandmail.com/business/article-louis-audet-to-resign-as-cogeco-ceo-will-stay-on-as-chairman/
https://www.bce.ca/investors/AR-2016/2016-bce-annual-report.pdf
https://www.bce.ca/investors/AR-2018/2018-bce-annual-report.pdf
https://www.bce.ca/investors/AR-2018/2018-bce-annual-report.pdf
https://www.bce.ca/investors/financial-reporting/2019-Q4/2019-q4-supplementary-information.pdf
https://www.bce.ca/investors/financial-reporting/2019-Q4/2019-q4-supplementary-information.pdf
https://1vjoxz2ghhkclty8c1wjich1-wpengine.netdna-ssl.com/wp-content/uploads/2017/08/Rogers-2016-Annual-Report_bookmark.pdf
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ssl.com/wp-content/uploads/2017/08/Rogers-2016-Annual-Report_bookmark.pdf  and Adjusted 
EBITDA in Rogers, “Rogers Communications Inc. 2018 Annual Report”, Mar 6 2019  at p. 32 
https://1vjoxz2ghhkclty8c1wjich1-wpengine.netdna-ssl.com/wp-
content/uploads/2018/03/Rogers-2018-Annual-Report.pdf, Rogers, “Q4 2019 Supplemental 
Financial Information”, at p. 2 https://1vjoxz2ghhkclty8c1wjich1-wpengine.netdna-ssl.com/wp-
content/uploads/2020/01/Rogers_Supplemental_Financial_Information_Q4_2019.pdf. 

Quebecor/Videotron: The total revenue for the retroactivity period (Q2 2016 - Q3 2019) for Videotron is 
calculated from reported Total Telecommunications Revenue and Total Media Revenue in the 
following reports: Quebecor, “Q2 2016 Supplementary Disclosure”, Aug 4 2016 at ps. 4-5 
https://www.quebecor.com/documents/20143/59471/QI_SDisc_Q22016_Eng.pdf/deb3eb82-
340c-cbab-5727-db1decf4239b?version=1.0&t=1497902212023, Quebecor, “Q3 2016 
Supplementary Disclosure”, Nov 3 2016 at p.4-5 
https://www.quebecor.com/documents/20143/59477/QI_SDisc_Q32016_Eng.pdf/ffd4509a-1428-
d3de-a841-8349338b123e?version=1.0&t=1497901996777, Quebecor, “Q4 2016 Supplemental 
Disclosure”, Mar 15 2017  at p. 4-5 
https://www.quebecor.com/documents/20143/59483/QI_SDisc_Q42016_Eng.pdf/29e5e407-
240f-205b-05e7-3ebdd779c55b?version=1.0&t=1497901773177, Total Revenue in the following 
report: Quebecor, “2018 Annual Report”, Mar 13 2019 at p. 1 
https://www.quebecor.com/documents/20143/222890/812d113c-2e20-48c8-a3e3-
36cfa26dd9a5-QI_EF_Q42018_Eng.pdf/b09c9f98-0b72-fcc1-b83e-8854b17a8f9d, Quebecor, 
“Q3 2019 Condensed consolidated financial statements”, Nov 7 2019 at p. 2  
https://www.quebecor.com/documents/20143/222911/ced4f656-7e14-4c5d-b8d5-
131ed532517d-QI_EF_Q32019_Eng.pdf/f7a88e76-f7a2-5676-db6d-55f970f47257 

Shaw: The total revenue for the retroactivity period (Q3 2017-Q1 2020) for Shaw is calculated from 
reported Revenue in the following reports: Shaw, “Shaw Announces Third Quarter and Year-to-
Date Results”, June 28, 2017 at p. 2 
https://www.shaw.ca/uploadedFiles/Corporate/Investors/2017-06-28-Shaw-Announces-Third-
Quarter-and-Year-to-Date-Results-89werheui347f.pdf, Shaw, “Shaw Announces Fourth Quarter 
and Full Year Fiscal 2017 Results”, October 26, 2017 at p. 2 
http://assets.aws.newsroom.shaw.ca/uploadedfiles/newsroom/content/news_articles/2017/4th%
20qtr%202017%20pr%20final1.pdf, Shaw, “Annual Report 2019”, at p. 9 
http://shaw.ca/uploadedFiles/Corporate/Investors/Financial_Reports/2019-annual-report.pdf, and 
Shaw, “Shaw Announces First Quarter Fiscal 2020 Results”, January 13, 2020 at p. 2 
https://shaw.ca/uploadedFiles/Corporate/Investors/Financial_Reports/1st%20Qtr%20PR_version
%20approved%20for%20release%201.12.2020%20v2.pdf 

Cogeco: The total revenue for the retroactivity period (Q3 2016 – Q1 2020) for Cogeco Communications 
is calculated from reported revenue in the following reports: Cogeco Communications, “2016 
Annual Report”, November 2, 2016 at p. 38 
http://corpo.cogeco.com/cca/application/files/8015/0913/5524/2016_Annual_Report.pdf, Cogeco 
Communications, “2018 Annual Report”, October 31 2018 at p. 3 
http://corpo.cogeco.com/cca/application/files/5115/4118/1702/CCA.Q4.2018_-
_Annual_Report_web.pdf, Cogeco Communications, “2019 Annual Report” October 30, 2019 at 
p. 3 http://corpo.cogeco.com/cca/application/files/4515/7248/4675/CCA.Q4.2019_-
_Annual_Report_compressed.pdf, Cogeco Communications, “Q1 2020 Investor Fact Sheet” Jan 
15, 2020 at p. 2 http://corpo.cogeco.com/cca/application/files/7615/7904/4702/CCA-Investor-
Fact-Sheet_Q12020.pdf 

TELUS: The total revenue for the retroactivity period (Q2 2016 - Q3 2019) for TELUS is calculated from 
reported  operating revenue  in the following reports: TELUS, “2017 Annual Report”, April 6, 
2018 at p. 33 
https://assets.ctfassets.net/rz9m1rynx8pv/t4ESxjDOBE0qKoOiU8YmQ/416fb9b2cfbf87be4cfee4
91ff16eae7/TELUS_2017_annual_report-for_online.pdf>, TELUS, “2018 Annual Report”, April 5, 

https://1vjoxz2ghhkclty8c1wjich1-wpengine.netdna-ssl.com/wp-content/uploads/2017/08/Rogers-2016-Annual-Report_bookmark.pdf
https://1vjoxz2ghhkclty8c1wjich1-wpengine.netdna-ssl.com/wp-content/uploads/2018/03/Rogers-2018-Annual-Report.pdf
https://1vjoxz2ghhkclty8c1wjich1-wpengine.netdna-ssl.com/wp-content/uploads/2018/03/Rogers-2018-Annual-Report.pdf
https://1vjoxz2ghhkclty8c1wjich1-wpengine.netdna-ssl.com/wp-content/uploads/2020/01/Rogers_Supplemental_Financial_Information_Q4_2019.pdf
https://1vjoxz2ghhkclty8c1wjich1-wpengine.netdna-ssl.com/wp-content/uploads/2020/01/Rogers_Supplemental_Financial_Information_Q4_2019.pdf
https://www.quebecor.com/documents/20143/59471/QI_SDisc_Q22016_Eng.pdf/deb3eb82-340c-cbab-5727-db1decf4239b?version=1.0&t=1497902212023
https://www.quebecor.com/documents/20143/59471/QI_SDisc_Q22016_Eng.pdf/deb3eb82-340c-cbab-5727-db1decf4239b?version=1.0&t=1497902212023
https://www.quebecor.com/documents/20143/59477/QI_SDisc_Q32016_Eng.pdf/ffd4509a-1428-d3de-a841-8349338b123e?version=1.0&t=1497901996777
https://www.quebecor.com/documents/20143/59477/QI_SDisc_Q32016_Eng.pdf/ffd4509a-1428-d3de-a841-8349338b123e?version=1.0&t=1497901996777
https://www.quebecor.com/documents/20143/59483/QI_SDisc_Q42016_Eng.pdf/29e5e407-240f-205b-05e7-3ebdd779c55b?version=1.0&t=1497901773177
https://www.quebecor.com/documents/20143/59483/QI_SDisc_Q42016_Eng.pdf/29e5e407-240f-205b-05e7-3ebdd779c55b?version=1.0&t=1497901773177
https://www.quebecor.com/documents/20143/222890/812d113c-2e20-48c8-a3e3-36cfa26dd9a5-QI_EF_Q42018_Eng.pdf/b09c9f98-0b72-fcc1-b83e-8854b17a8f9d
https://www.quebecor.com/documents/20143/222890/812d113c-2e20-48c8-a3e3-36cfa26dd9a5-QI_EF_Q42018_Eng.pdf/b09c9f98-0b72-fcc1-b83e-8854b17a8f9d
https://www.quebecor.com/documents/20143/222890/f09a1411-797d-4582-ad1e-57cc510bf62c-QI_SDisc_Q42018_Eng.pdf/8c331c99-15d1-9425-beda-46dd61508891?version=1.0&t=1552471213943
https://www.quebecor.com/documents/20143/222890/f09a1411-797d-4582-ad1e-57cc510bf62c-QI_SDisc_Q42018_Eng.pdf/8c331c99-15d1-9425-beda-46dd61508891?version=1.0&t=1552471213943
https://www.quebecor.com/documents/20143/222890/f09a1411-797d-4582-ad1e-57cc510bf62c-QI_SDisc_Q42018_Eng.pdf/8c331c99-15d1-9425-beda-46dd61508891?version=1.0&t=1552471213943
https://www.shaw.ca/uploadedFiles/Corporate/Investors/2017-06-28-Shaw-Announces-Third-Quarter-and-Year-to-Date-Results-89werheui347f.pdf
https://www.shaw.ca/uploadedFiles/Corporate/Investors/2017-06-28-Shaw-Announces-Third-Quarter-and-Year-to-Date-Results-89werheui347f.pdf
http://assets.aws.newsroom.shaw.ca/uploadedfiles/newsroom/content/news_articles/2017/4th%20qtr%202017%20pr%20final1.pdf
http://assets.aws.newsroom.shaw.ca/uploadedfiles/newsroom/content/news_articles/2017/4th%20qtr%202017%20pr%20final1.pdf
http://shaw.ca/uploadedFiles/Corporate/Investors/Financial_Reports/2019-annual-report.pdf
https://shaw.ca/uploadedFiles/Corporate/Investors/Financial_Reports/1st%20Qtr%20PR_version%20approved%20for%20release%201.12.2020%20v2.pdf
https://shaw.ca/uploadedFiles/Corporate/Investors/Financial_Reports/1st%20Qtr%20PR_version%20approved%20for%20release%201.12.2020%20v2.pdf
http://corpo.cogeco.com/cca/application/files/8015/0913/5524/2016_Annual_Report.pdf
http://corpo.cogeco.com/cca/application/files/5115/4118/1702/CCA.Q4.2018_-_Annual_Report_web.pdf
http://corpo.cogeco.com/cca/application/files/5115/4118/1702/CCA.Q4.2018_-_Annual_Report_web.pdf
http://corpo.cogeco.com/cca/application/files/4515/7248/4675/CCA.Q4.2019_-_Annual_Report_compressed.pdf
http://corpo.cogeco.com/cca/application/files/4515/7248/4675/CCA.Q4.2019_-_Annual_Report_compressed.pdf
http://corpo.cogeco.com/cca/application/files/7615/7904/4702/CCA-Investor-Fact-Sheet_Q12020.pdf
http://corpo.cogeco.com/cca/application/files/7615/7904/4702/CCA-Investor-Fact-Sheet_Q12020.pdf
https://assets.ctfassets.net/rz9m1rynx8pv/t4ESxjDOBE0qKoOiU8YmQ/416fb9b2cfbf87be4cfee491ff16eae7/TELUS_2017_annual_report-for_online.pdf
https://assets.ctfassets.net/rz9m1rynx8pv/t4ESxjDOBE0qKoOiU8YmQ/416fb9b2cfbf87be4cfee491ff16eae7/TELUS_2017_annual_report-for_online.pdf
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2019 at p. 5 
https://assets.ctfassets.net/rz9m1rynx8pv/jRaoZUCqKFlMhEsgaLPDN/2920eb537702fc25ff6004
2a281d84a0/TELUS_2018_annual_report-acc_FINAL.PDF, and Consolidated EBITDA in 
TELUS, “Fourth Quarter, 2019 Supplemental Investor Information”, November 7, 2019 at p. 3 
https://assets.ctfassets.net/rz9m1rynx8pv/DeR2EnwxiMgwItoPZt6Gd/3594b9709b6bca2994c02
8c4ff26e39b/TELUS_Q4_2019_investor_supplemental.pdf 

 

*** Note for Retroactive Amount % 

The retroactive amount % is calculated using each company’s estimated retroactive amount owing 
divided by the reported aggregate revenues of each company over the retroactive period. 

 

  

https://assets.ctfassets.net/rz9m1rynx8pv/jRaoZUCqKFlMhEsgaLPDN/2920eb537702fc25ff60042a281d84a0/TELUS_2018_annual_report-acc_FINAL.PDF
https://assets.ctfassets.net/rz9m1rynx8pv/jRaoZUCqKFlMhEsgaLPDN/2920eb537702fc25ff60042a281d84a0/TELUS_2018_annual_report-acc_FINAL.PDF
https://assets.ctfassets.net/rz9m1rynx8pv/DeR2EnwxiMgwItoPZt6Gd/3594b9709b6bca2994c028c4ff26e39b/TELUS_Q4_2019_investor_supplemental.pdf
https://assets.ctfassets.net/rz9m1rynx8pv/DeR2EnwxiMgwItoPZt6Gd/3594b9709b6bca2994c028c4ff26e39b/TELUS_Q4_2019_investor_supplemental.pdf
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APPENDIX C:  IMPACT STATEMENTS FROM INCUMBENTS, INVESTMENT ANALYSTS, 
AND COMMENTATORS AFTER TO 2016-396 (CRTC INTERIM RATE 
CORRECTION) 

Impact Statements Showing No Impact Following TO 2016-396 (CRTC interim rate 
correction): 

Incumbent Leaders Reaction 
Glen LeBlanc, BCE 
Executive Vice President 
and CFO 

“Adjusted EBITDA is also up a healthy 2.4%, yielding a higher 
year-over-year margin of 41.1%. This was achieved despite the 
$35 million George mentioned earlier in regulatory-related 
impacts absorbed in the quarter from wholesale Internet tariff-
free rates, mandated customer refunds for cancelled services, 
and the loss of simultaneous substitution advertising rights for 
the Super Bowl.”85  

Anthony Staffieri, Rogers 
Chief Financial Officer  

“[w]holesale has never been a significant part of our business, 
and it continues to not be very significant. And so the […] impact 
on net adds in the quarter for wholesale Internet was 
negligible.”86 

Investor Analysts Reaction 
Maher Yaghi, Desjardins “We believe this decision could push incumbents to sell Internet 

flanker brands in order to compete against small players.”87  

Jeff Fan, Scotiabank The decision isn’t likely to have a material effect on incumbents, 
Fan said, adding that “significant consolidation of resellers may 
be necessary to make them truly competitive.”88 

Phillip Huang, Barclays Huang says incumbents are likely to respond to the CRTC’s 
decision with an increased focus on flanker brands. “The industry 
will certainly be watching closely the resellers' reactions to the 
decision — whether and to what extent the resellers will pass on 
their cost savings to consumers,” he said. “In the near term, we 
would expect the incumbents to broaden their recently 
established fixed broadband flanker brands to help defend 
market share against the strengthened resellers.” 
Huang added that it “remains to be seen whether [the decision] 
could trigger a slowing in broadband investments.”89 

 

 
85  Bell, “Q1 2017 conference call transcript”, at p. 9. 
86  Rogers Q4 2016 Report, at p. 10.  
87  The Wire Report, “Wholesale rate decision could lead to focus on flanker brands, analysts say”, 

October 7, 2016 [The Wire Report re: Telecom Order 2016-396].  
88  The Wire Report re: Telecom Order 2016-396. 
89  The Wire Report re: Telecom Order 2016-396.  
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Introduction 

1. VMedia is pleased to submit its comments respecting the Petitions to the Governor in 

Council concerning Telecom Order CRTC 2019-288  (“Order” or “TO 2019-288”), 

pursuant to the instructions provided in Gazette Notice TIPB-002-2019, published in 

the Canada Gazette Part I, on December 14, 2019.  

2. VMedia is a competitive provider of internet, TV and phone services in Canada. 1 As an 

independent internet service provider, VMedia competes with the incumbent telephone 

companies (telcos) and cable companies (cablecos) (collectively the “Incumbents”) in 

providing Canadian consumers with the high-speed internet-based services they 

increasingly demand. Today, VMedia is the only independent service provider that 

holds CRTC licences to offer TV services throughout Canada. 

3. Our responses are directed primarily at the petitions submitted by Bell Canada (the 

“Bell Petition”) and the group of cable carriers comprised of Bragg Communications 

Incorporated (Eastlink), Cogeco Communications Inc., Rogers Communications Canada 

Inc., Shaw Communications Inc., and Videotron Ltd.(the “Cable Carriers’ Petition”). 

4. VMedia was one of the first companies to be licensed by the CRTC as a non-incumbent 

broadcasting distribution undertaking (BDU) to deliver TV signals to Canadian 

consumers.   Since then, VMedia has pioneered a number of important innovations, 

including: 

  the first “skinny basic” TV offering,  

 its proprietary VBox which combines the functionality of a set-top box capable of 

receiving conventional TV services and a media payer which can access apps and 

over the top video and other media content over the internet, and  

 its VCloud personal video recording function which allows consumers to scroll 

back up to 7 days to view TV programs they missed, or may want to revisit.  

                                                        
1 For more information on VMedia, see www.vmedia.ca  

http://www.vmedia.ca/
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5. VMedia launched its TV service, together with its high-speed internet service, in March 

2013.  Since then, VMedia has grown substantially as it offers Canadians attractive 

packages of internet, TV and phone services in competition with the Incumbents. This 

growth, which has been driven primarily by word of mouth, is a response both to the 

demand by Canadians for a compelling alternative to the Incumbents which dominate 

the market, and to the quality and price-competitiveness of VMedia's services. VMedia 

currently serves over 40,000 predominantly middle class homes, which enjoy savings of 

up to 30% on their service packages as compared to the prices charged by the 

Incumbents. 

6. The core of VMedia’s business remains the provision of residential internet services. Its 

ability to offer competitive services which provide affordable alternatives for Canadians 

is entirely dependent upon the efficient functioning of the regulatory framework for 

telecommunications services administered by the CRTC. In this regard VMedia, like 

other similar independent internet service providers (“ISPs”), depends on its ability to 

have access to telecommunications infrastructure and facilities owned and operated by 

the Incumbents, which have been built by the Incumbents, in the case of the telcos, over 

more than century, and in the case of the cablecos, over the last fifty years. 

7. In each category those investments were made with the benefit of exclusive monopoly 

licences and government subsidies and benefits, which virtually eliminated the risks in 

building those facilities. Through consolidation, those investments now generate over 

$50 billion per year in revenues to just seven2 companies across Canada. 

The Petitioners 

8. Those companies represent a level of concentration almost unmatched in the 

industrialized world, and currently offer internet services - truly an essential service 

growing in importance every day - under a duopoly framework in each market, with 

typically one local telco competing with one local cableco. In the context of these 

unmatched privileges, the ability to provide virtually exclusive access to these services 

                                                        
2 The petitioners named in paragraph 3, and Telus Communications Inc. 
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is in effect a public trust, imposing a duty on the Incumbents to, if not operate under a 

fiduciary duty to Canadians, at least conduct its dealings with those that regulate its 

affairs, including the CRTC and the Federal Cabinet, in good faith, assisting them in 

carrying out their deliberations. 

9. This should be especially the case where they have the privilege of submitting their cost 

estimates, in the Phase II costing processes which are the central elements in those 

proceedings, on a privileged and confidential basis, without the opportunity for ISPs to 

critique, based on their own industry experience, the legitimacy of those submission. 

10. Instead, the Phase II costing process has been marked by inputs that are absurdly 

inaccurate at best, and deliberately misleading at worst.  Over and over, in regulatory 

proceeding after regulatory proceeding, the Incumbents have sought to obfuscate the 

true costs they incur in building and managing their networks. 

11. To illustrate, in 2011, as a means of resolving the usage based billing controversy, the 

CRTC set tariffs for wholesale access which included a usage component, in addition to 

fixed access charges.3 The usage component measured the capacity needs of ISPs, and 

resulted in a capacity based billing element, measured in megabits, which was added to 

the fixed access portion. 

12. What was remarkable about the tariffs was that the cost per megabit awarded to each 

Incumbent varied wildly, not just between telecom and cable facilities providers, but 

between Incumbents within those verticals as well. For example, Bell was granted 

$22.13 per Mb while MTS Allstream was awarded $2.81. Rogers was granted $12.51 

while Cogeco was given $26.95.  

13. The wide range cast doubt on the validity and accuracy of the cost data provided by the 

Incumbents. As a senior Rogers executive commented at that time on the rates4: 

                                                        
3 Telecom Regulatory Policy CRTC 2011-703 
4 business.financialpost.com/technology/small-internet-providers-seek-crtc-decision-
reversal 
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‘The executive said Rogers was “puzzled” by the disparity between its rates and 
those at other cable companies. 

 
“Normally, rates would be within a dollar or so of each other, which kind of 
makes sense,” he said. “We have very similar networks, very similar customers 
and we operate in very similar territories.” ’ 
 

14. These outcomes reflect the arbitrary, inconsistent and self-serving inputs of the 

Incumbents in a process which is intended to result in the determination of just and 

reasonable pricing for ISPs’ wholesale access to Incumbent facilities. Access which 

decades of policy has determined is essential to ensuring Canadians are not abused by 

the market dominance of duopolies. 

The Petitions  

15. The central arguments of the Incumbents in their Petitions are that (i) the combined 

effect of lower tariffs going forward, and the payment of the retroactive amounts 

ordered by the CRTC, would have a negative impact on rural and remote communities, 

and impair, if not render impossible, the ability of the Incumbents to extend high-speed 

internet service into rural and less populated areas of Canada and (ii) ISPs are even at 

current wholesale pricing levels thriving5, and any further reduction in tariffs would 

severely damage the Incumbents’ business. 

16. These arguments are in turn disappointing and deliberately misleading, or worse, and 

have no place in a submission for review submitted to the Governor in Council.  

i. Impair the Ability of the Incumbents to Upgrade Facilities in Rural and Remote 
communities 

 
17. This is a tired canard which incumbents from regulatory times immemorial have hauled 

out to excuse their exorbitant prices, and forestall the encroachment of competitive 

services on their monopoly or duopoly markets. There is no evidence that has ever been 

                                                        
5 The Cable Carriers’ Petition, p. 19, subsection (iv), from para. 39; the Bell Petition, p. 13, 
subsection 3.1, from para. 36. 
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presented to the CRTC that any actual investments were constrained due to any 

regulatory measures mandating more competition.  

18. Indeed, as VMedia submitted to the Governor In Council in responding to the petition by 

Bell Canada in 2016 regarding the CRTC’s Telecommunications Regulatory Policy 2015-

326 (the “FTTH Decision”), issued on July 22, 2015, where the CRTC mandated 

wholesale access to fibre to the home (“FTTH”) facilities being rolled out by Bell 

Canada, the opposite was the case. 

19. Bell’s own statements shortly after the FTTH Decision was rendered underscores our 

argument, and the CRTC’s conclusion that Bell and other Incumbents will continue to 

invest to provide enhanced services where profitable.   

20. In his August 6, 2015 conference call with investment analysts, which took place shortly 

after Bell announced a $1.14 billion FTTH upgrade in Toronto, Mr. Cope responded to a 

question on the return from Bell’s investment on its FTTH-enabled Gigabit Fibe service 

as follows: 6 

Yes, so, look, the—first of all we are really excited about the launch of it in the marketplace 
on Monday in some of our footprint. It is very clear to us as we look out over the next five, 
10 years the market is going to demand these type of speeds and so we have to start it now 
so that as broad a footprint as we possibly have when we complete it as those demands 
grow. So it is not a matter of market share, frankly it is a matter of table stakes from our 
perspective. That will be the business for broadband. One of the differences certainly we are 
seeing in North America is Canadian telco market share gains versus cable is different than 
other countries and we think that is because of the hard investment we are making and our 
peer competitor in Western Canada to make sure Canada has the leading broadband 
services in the country. (underlining added) 
 

21. In the same conference call, Mr. Cope also explained other advantages from FTTH and 

how Bell Canada can comfortably afford the investment needs: 

We believe that the cost to delivering these services through the technology evolution to 
fibre and through the work—that the great work that John Watson's team is doing on the 
service metrics, will over time take cost out of our business in the competitive market that 
we are in and we clearly think that is where we have to go. That is, I do not want to make a 
forecast on margins but our results over the last eight years probably—you know, is an 

                                                        
6 Transcript available at http://www.bce.ca/investors/investorevents/all/show/BCE-Q2-
2015-Results-conference-call  

http://www.bce.ca/investors/investorevents/all/show/BCE-Q2-2015-Results-conference-call
http://www.bce.ca/investors/investorevents/all/show/BCE-Q2-2015-Results-conference-call
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example of our focus on margins. So we have the free cash flow to invest. We are unique in a 
wireline sense on a North American basis that we can take the capex we got and still 
generate the free cash flow on the Wireline business to make the investment in broadband. 
We think it gives a very unique opportunity to be one of the broadband leaders in our 
markets and that is relative to other players across the world there, our telco versus cable. 
(underlining added) 
 

22. Other telcos, likewise, committed substantial investment dollars in FTTH. On October 2, 

2015, Telus announced a $1 billion project to bring FTTH to Vancouver.7 

23. The commitments to FTTH by Bell and Telus are a strong endorsement of the CRTC’s 

finding that the Incumbents will continue to invest notwithstanding reductions of tariffs 

to just and reasonable levels, and despite the payment of the retroactive amount. 

24. In the case of lucrative urban markets, ongoing investment is “table stakes”, to use Mr. 

Cope’s language, in their competitive rivalry with the cablecos, and vice versa, and their 

desire to capture the home of the future. To Mr. Cope, the independent competitors that 

are its wholesale customers have nothing at all to do with these “table stakes” – it was 

and remains the cablecos that mattered to its FTTH roll-out plans. 

25. And this makes sense when the reduced tariff impact, in particular the retroactive 

payment that the Incumbents are so exercised about, is barely a rounding error as a 

negative impact on the income statements of the Incumbents. 

26. Specifically, the retroactive payment in question amounts to about $320 million in the 

aggregate, shared among the Incumbents. The CRTC found this to be fair recompense 

for ISPs who have been subjected to those “unjust and unreasonable” wholesale prices 

for at least three years8. This comes to just over $100 million per year for the period 

beginning in March, 2016. This will be shared by about 100 ISPs. 

                                                        
7 See 
http://www.vancouversun.com/news/telus+rolling+billion+fibre+optic+network+across+
vancouver/11409326/story.html  
8 TRP 2019-288, paragraph 329. 

http://www.vancouversun.com/news/telus+rolling+billion+fibre+optic+network+across+vancouver/11409326/story.html
http://www.vancouversun.com/news/telus+rolling+billion+fibre+optic+network+across+vancouver/11409326/story.html
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27. However, in those three years, the six publicly reporting incumbents(excluding 

Eastlink) have generated nearly $60 billion – billion – in operating profit or EBITDA, 

making the retro payments just 0.5% of EBITDA. 

28. And lest anyone think Canadian companies are faring poorly compared to international 

players, owing to the fact we have less densely populated regions including those 

darned rural communities to reach, in fact Canadian margins are better than their US 

counterparts, despite that market’s far greater density. 

29. For example, Rogers’ 46% adjusted EBITDA percentage in wireline services compares 

very favourably to Comcast’s 41%. Bell’s 44% margin also handily beats Verizon’s 38%. 

And Canadian margins are rising. 

30. This also discredits the scorched earth arguments of one of the lead bankers to the 

Incumbents, TD Securities9, which argued that the new tariffs would require the 

Incumbents to give access to their facilities below their cost, and that these reduced 

returns on their investments would cause their investments to decline by 

approximately $1.68 billion if the Order is not reversed.10 

31. This is passing strange, when one considers that broadband services are virtually all 

margin. This was acknowledged by a senior executive of the Incumbents before the 

Commission itself, at a hearing in 2014, where he said about internet services “the 

customer pays us $60, and there is no cost of goods sold. That is all margined to drive 

the network”11.     

32. In other words, other than the amortization of the investment in the facilities there are 

no costs related to providing services. Investment is of course substantial, but so are 

                                                        
9 We See Good Odds of the CRTC Decision Being Revised/Overturned, TD Securities Inc., 
Industry Insights – Equity Research, 4 September 2019 [TD Securities Report], 
10 TD Securities Report, page 1. 
11 Review of Wholesale Service and Associated Policies, Transcription of Proceedings Before 
The CRTC, Volume 7, December 2, 104, Review of Wholesale Service and Associated 
Policies 
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rates, which allow infrastructure investments to be recovered very quickly, leaving 

revenues after that point to generate margins unmatched by any other industry. 

33. For example, referring back to the FTTH rollout in the GTA, it was calculated at the time 

that hooking up a home would cost about $1,000. However, the services are marketed 

to those homes, based on current posted rates, at prices starting at $94.95 per month 

and going up to $124.95 per month12. One can quickly calculate the velocity of the cost 

recovery, nearly as fast as the download speeds boasted by the packages. 

34. In that context, in view of the real margins and real profits generated by the 

Incumbents, the threats of cutting off investment in new facilities13, and especially in 

rural and remote areas, rings not only hollow, but given their position of privilege, 

downright shameful. 

ii. ISPs are even at current wholesale pricing levels thriving, and any further 
reduction in tariffs would severely damage the Incumbents’ business 

35. This is the most disturbing contention in the Petitions, and serves to illuminate the core 

issue that led the CRTC to find that the tariffs in question were indeed unjust and 

unreasonable. That issue is the credibility, indeed the honestly and truthfulness, of the 

Incumbents in their dealings with CRTC in the course of the Phase II costing processes 

over the years, and in the instant case, in their submissions to the Governor in Council. 

36. The CRTC chose words carefully in coming to its findings, concluding that the tariffs in 

effect prior to its orders setting interim rates in October and November, 201614 were 

“based on inappropriate costs and assumptions”, and that certain of the Incumbents 

“had not conducted their studies in accordance with costing principles detailed in their 

respective Regulatory Economic Studies Manuals, and had not justified departure from 

the principles and methodologies set out in the Manual”. 

                                                        
12 https://www.bell.ca/Bell_Internet/Internet_access,   as at February 14, 2020. 
13 https://www.theglobeandmail.com/business/article-rogers-falls-short-of-revenue-
forecasts-as-more-customers-switch-to/ 
14 Telecom Orders 2016-396 and 2016-448. 
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37. In addition, it stated that revisions were required to ensure that the interim rates 

themselves were not based on overstated costs. On that basis it requested the revised 

cost studies that were the foundation of the Order. 

38. In view of the submissions in the Petitions, VMedia suggests that stronger judgments 

ought to be made regarding the credibility of the Incumbents as reflected in the 

Petitions, their motivations, and whether factual shortcomings in their cost studies, as 

determined by the CRTC, were the result of innocent errors and oversight, or deliberate 

intentions to mislead the CRTC, and the Canadian people. 

39. Specifically, both Petitions attempt to characterize the participation of ISPs in the 

internet business as robust, growing in market share, and indeed significantly reducing 

the Incumbents’ business, at current tariff levels. They argue that reducing tariffs 

further would make their penetration even greater, significantly harming the 

Incumbents’ business, leading to less investment, and so on. 

40. In doing so, both Petitions contain inaccuracies so egregious as to leave no other 

conclusion than that they seek to mislead the Governor in Council itself. 

a) Bell Petition 

41. Starting at paragraph 3.1, Bell makes statements regarding the market share of 

“Resellers”. That term is defined in paragraph 2 of the Bell Petition as those who 

“purchase wholesale access and then re- sell that access and network capacity to retail 

customers.” This would limit the term to the target of its submission, ISPs like VMedia. 

42. It then proceeds to make statements about the market share of Resellers, how it is 

growing, how it accounts for 13% of market share as of 2017, how it has grown from 

9% in 2013, and that between 2013 and 2017 Resellers accounted on average for 41% 

of all net subscriber additions. 

43. First and foremost, in a deliberate sleight of hand, or inexcusable inadvertent mistake 

(one which also was perpetrated in the Cable Carriers’ Petition), Bell has overstated and 
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inflated the Resellers market share. In doing so it renders all of its analysis regarding 

the state of the ISP business worthless. 

44. Specifically, in calculating a 13% market share for “Resellers” as of 2017, it has included 

in that number the market share of a category tracked by the CRTC as “Other facilities-

based providers”. This category does not have the same business model as ISPs, as is 

evident in their name. They offer internet by satellite, by fixed wireless installation, or 

by laying their own fibre networks. 

45. This category moreover does not – repeat does not – “purchase wholesale access and 

then resell that access and network capacity to retail customers”. That category does 

not, in other words,  carry on a wholesale access relationship with Bell, or the Cable 

Carriers for that matter. They may purchase other forborne services carried on by the 

Incumbents, such as backhaul, but that is not the subject matter of these submissions, 

and is utterly irrelevant to these proceedings. 

46. In fact, when the market share of the other facilities-based providers is extracted, ISPs, 

or Resellers as it is put, had 8.3% market share in 2017. Below is the extract from the 

Communications Monitoring Report 2019 back-up data which proves our point. 
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47. Moreover, the growth rate for ISPs has been steady but virtually unchanged since 2013, 

increasing at an average rate of .5% per year including 2017, when the interim rates set 

in TRO 2016-396 first took effect. 

48. The entire argument in the Petition regarding the increasing encroachment of ISPs on 

Incumbent market share is incontrovertibly false.  

49. The margin analysis in Figure 3 under paragraph 41 of the Bell Petition is equally 

incomprehensible. Bell does indeed know exactly what ISP margins are, because it 

knows what we pay, and by looking at our websites, they know what we charge. We 

challenge Bell, with this submission, to prove its claims in this regard. VMedia has never 

charged over $60 for a 50/10 Mbps service, and neither has any of our ISP competitors, 

to our quite informed knowledge. This is either a fabrication, or based on deliberate or 

negligent miscalculations, just like the calculation of ISP market share. 

Infographic 9.3

Points of interest in residential Internet service subscriptions, 2018

2016 2017 2018

Residential Internet service subscriptions with speeds of 50 Mbps + (%): 26.2 38.6 52.0

Residential Internet subscriptions by technology type: 2014 2018

DSL (%): 35.2 26.4

Cable (%): 55.5 53.3

Dial-up (%): 0.4 0.1

Fibre (%): 5.0 14.5

Fixed wireless & satellite (%): 3.9 5.7

Percentage of residential Internet subscriptions by service provider type: 2017 2018

Incumbent TSPs (%): 38.5 38.1

Cable-based carriers (%): 48.5 47.4

Independent ISPs (%): 13.0 14.5

Other facilities-based carriers (%): 4.7 5.6

Wholesale-based service providers (%): 8.3 8.9

Source: CRTC data collection

Independent ISPs are defined as ISPs that are not cable-based carriers or 

incumbent TSPs and include other facilities-based carriers as well 

as wholesale-based service providers.

Other facilities-based carriers are facilities-based providers that are not 

incumbent TSPs or cable-based carriers, mainly consisting of 

fixed-wireless and satellite-based service providers.

Wholesale-based service providers or non-facilities-based service carriers 

refers to companies that generally acquire telecommunications services 

from other providers and either resell those services or create their own 

network from which to provide services to their customers
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50. While not specifically reflecting a 50/10 Mbps plan, the extract below15 shows average 

revenues per user(ARPU) across the clearly defined categories: 

 

51. It should be noted that it also reflects that among all providers, ISP ARPU actually went 

down, largely due to competitive pressures from Incumbent flanker brands like Rogers’ 

Fido, which in fact have directly targeted ISPs by offering packages at prices below the 

costs they actually charge ISPs. 

52. Figure 3 also does not seem to take into account the data points in Figure 9.916 which 

show that in 2018 the industry ARPU for speeds between 50 and 100 Mbps was $65.49. 

If ISPs were charging $82.05 for a 50/10 plan in 2016 – or ever – the Incumbents’ 

problems would all be solved, as we would all be out of business. 

53. These misrepresentations are headshaking in any context, but in a Petition to the 

Governor in Council the highest standards of candour and accuracy should prevail. 

b) Cable Carriers’ Petition 

54. The Cable Carriers’ Petition also adopts the “ISP business is booming and threatening 

the Incumbents” stance, in its case selectively citing data from The Competition Bureau 

to completely mislead the reader. In paragraph 5 the Cable Carriers define “Resellers” a 

                                                        
15 Communications Monitoring Report 2019, Infographic 9.5 
16 Ibid. 

Infographic 9.5

Points of interest related to average revenue per user (ARPU), 2018

Average revenue per user by service provider type: 2018 Growth 2017-2018 (%)

Incumbent TSPs ($): 59.64 0.2

Cable-based carriers ($): 61.06 5.0

Other facilities-based carriers ($): 81.09 15.8

Wholesale-based service providers ($): 47.60 -2.1

Total ($): 60.39 3.2

Source: CRTC data collection
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third parties who “effectively resell to consumers high-speed internet access provided 

by the Cable Carriers”. 

55. But then starting with paragraph 39, the Petition offers details of Reseller growth and 

market share mirroring the data provided in the Bell petition. Again it mentions a 13% 

market share, and concludes that “the competitive position of Resellers in the markets 

on which they have chosen to focus is strong and growing, without the benefit of the 

dramatic reduction in rates that the CRTC Order would impose.” It states that this is 

clear from a chart that is reproduced from a recent comprehensive report on the 

broadband industry.17 

56. The reproduced chart does indeed show a 13% market share. But the Petition does not 

reproduce the caveat of the Bureau regarding the interpretation of the chart, which 

appears immediately below the chart in the Report. That reads: 

However, these market share figures may not represent the actual competitive reality in 

Canada for two reasons. First, these figures include subscribers of some smaller facilities-

based competitors, including a nation-wide ISP that offers satellite and fixed wireless 

services, and not just those of wholesale-based competitors. 

 
57. In other words, the chart clearly includes the other facilities-based carriers referred to 

in the CMI, making the assertion of a 13% market share inadvertently misleading at 

best, and mendacious at worst. 

58. The same reduction applies to the purported size of ISP subscriber concentrations in 

urban areas like the GTA. 

 

                                                        
17 Competition Bureau Canada, Delivering Choice, 
<https://www.competitionbureau.gc.ca/eic/site/cbbc.nsf/vwapj/CSBP-BR-Main-
Eng.pdf/$file/CSBP-BR-Main-Eng.pdf>. 
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Conclusion 

59. The central concern of the CRTC which compelled it to conclude that tariffs in force 

prior to 2016 were unjust and unreasonable was the quality of information provided by 

the Incumbents in the course of the Phase II costing processes, over the years. This 

conclusion cannot be arrived at without considering the credibility of the Incumbents. 

This credibility problem is greatly reinforced by the contents of the Petitions, and the 

shortage of accurate information described in this response. 

60. Whether the information was inaccurate as a result of an aggressive interpretation of 

the requirements of the Phase II process, or negligence, or worse, Canadians are 

entitled to deserve better from custodians of this public trust that is our 

telecommunications infrastructure.  

61. In this regard Incumbents are not businesses like any other and should be held to a 

higher standard, due to the strategic and essential nature of the assets and services that 

they manage.  

62. After a years-long process, VMedia is confident that the conclusions of the CRTC were 

arrived at with all the due consideration of fair treatment of all the parties, including 

Incumbents, ISPs, and Canadians who crave fair prices and world-leading quality  

telecommunications services. For this reason alone, the Governor in Council should 

reject the Petitions. 

63. However, in view of the disappointing quality of the Petitions, serious consideration 

should be given to the entitlement of the Incumbents to continue to be the trusted 

custodians of these assets. 

64. The retroactive payment is fair within the confines of the rules that govern the CRTC, 

but it should be kept in mind that these years-long processes have been very costly to 

ISPs, who continue to labour under the paradox where their suppliers are also their 

fierce competitors.  
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65. Notwithstanding the comically exaggerated illustration of the margins purportedly 

enjoyed by ISPs, ours is a very skinny margin business at current tariff levels as we 

strive to continue to provide the lowest prices to Canadians. The implementation of the 

tariffs ordered in TRP 2019-288 will not significantly expand our margins, but rather 

will allow us, given market forces among ISPs, to offer even lower prices to Canadian, 

who will, as they should be, be the ultimate beneficiaries of the regulatory framework. 

66. But at the same time as the Petitions are rejected, the Governor in Council should take 

into account the delays of these proceedings, the costs to Canadians in the higher prices 

they pay as they wait for the outcomes, the behavior of the Incumbents as they compete 

with their ISP customers, the candour and transparency of their communications with 

regulators and the Federal Cabinet itself, and determine whether a profound 

reconsideration of our telecommunications framework ought to be considered. 

67.  It would be timely, given the delivery of the Broadcasting and Telecommunications 

Legislative Review Panel’s report, to consider whether the status quo, or even the status 

quo with the measures recommended in the report, are appropriate given the state of 

competition and corporate concentration in Canada, or whether a full reconsideration 

of all options be assessed to achieve real and lasting change. Real change that will 

ensure competition and fair prices and excellent facilities that will lift Canadians from 

among the lowest ranks of industrialized nations to the highest, which the residents of 

the home of the telephone deserve. 

68. But first and foremost, given the grievous deficiencies of the Petitions, we ask that they 

be rejected, and rejected expeditiously, to allow Canadians to benefit from the 

competitive services to which they are entitled. 
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