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Internet Protocol Service Offerings 
 
Dear Mr. Bibic: 
 
 You have asked us, on behalf of Aliant Telecom Inc, Bell Canada, Saskatchewan 
Telecommunications, Télébec, société en commandite and TELUS Communications Inc., 
whether Voice over Internet Protocol (“VoIP”) services are presently, or are likely in the future 
to be, subject to retail price regulation in the United States.  As described more fully below, we 
are not aware of any VoIP service that is subject to retail price regulation by the U.S. Federal 
Communications Commission (“FCC”) or any state public utility commission, and we believe 
that the likelihood is extremely remote that any such regulation will be imposed in the 
foreseeable future.   

I. No United States Jurisdiction Imposes Rate Regulation on ILEC VoIP Service. 

 In the United States, neither federal nor state regulatory authorities impose rate regulation 
upon VoIP services offered by incumbent local exchange carriers (“ILECs”) or their affiliates.  
Indeed, the FCC has specifically concluded that state public utility commissions are precluded 
from regulating VoIP, and several U.S. federal district courts have reached similar conclusions.  
Moreover, the FCC has made it clear that it has no intention of subjecting VoIP services to retail 
rate regulation – whether they are offered by ILECs or other parties.  This reflects the general 
view, expressed by the FCC and various FCC Commissioners on numerous occasions, that IP-
enabled services and the Internet in general have “become one of the greatest drivers of 
consumer choice and benefit, technical innovation, and economic development in the United 
States in the last ten years. . . . in an environment that is free of many of the regulatory 
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obligations applied to traditional telecommunications services and networks.”1  Instead, the U.S. 
debate is limited to how regulators will address E-911 and law enforcement matters, 
interconnection charges, needs of disabled customers, protection against fraud (such as slamming) 
and access to underlying DSL (and cable modem) facilities by competitors.2  The largest U.S. 
ILECs, including Verizon, SBC and Qwest, are already providing VoIP service free of retail 
price regulation.  No major communications industry participant in the U.S. (not even major 
consumer groups, competitive local exchange carriers or cable companies) is calling for retail 
price regulation of VoIP – whether provided by incumbents or anybody else.  Virtual unanimity 
exists among U.S. lawmakers and regulators, all elements in the industry and consumer groups 
that VoIP services should not be subjected to retail economic regulation.   

A. FCC and Court Decisions Preclude State Utility Regulators From Imposing 
Tariffing or Rate Regulation on VoIP Services. 

 In November 2004, the FCC preempted state public utility commissions from imposing 
traditional intrastate regulations, such as the requirement for a state certificate and economic 
regulation, on providers of VoIP service.  Vonage Holdings Corp. Petition for Declaratory 
Ruling Concerning an Order of the Minnesota Public Utilities Commission, 19 FCC Rcd 22404 
(2004) (“Vonage Preemption Order”), appeal pending (8th Cir.).  Specifically, the FCC held that 
the characteristics of Vonage’s broadband VoIP offering known as DigitalVoice “preclude any 
practical identification of, and separation into, interstate and intrastate communications for 
purposes of effectuating a dual federal/state regulatory regime, and that permitting Minnesota’s 
regulations would thwart federal law and policy.”  Id., ¶ 14.   

 In particular, the FCC found that entry and economic regulation of VoIP service would 
conflict with federal policy, since a tariff requirement and rate-related regulations and rules could 

                                       
1  IP-Enabled Services, Notice of Proposed Rulemaking, 19 FCC Rcd 4863, ¶ 1 (2004); see also Vonage 
Holdings Corp. Petition for Declaratory Ruling Concerning an Order of the Minnesota Public Utilities Commission, 
19 FCC Rcd 22404 (2004) (Separate Statement of Former FCC Chairman Michael K. Powell) (“If we let 
competition and innovation rage, unencumbered by the high cost of regulation, consumers can expect more of the 
same – lower prices, more choice, and more innovative offerings.”); id. (Separate Statement of Commissioner 
Kathleen Q. Abernathy) (“By fencing off these services from unnecessary regulation, this Order will help unleash a 
torrent of innovation.”); id. (Concurring Statement of Commissioner Jonathan S. Adelstein) (“IP-based services will 
play an important role in our global economic competitiveness, by enabling economic productivity, providing a 
platform for innovation, and driving demand for broadband facilities.”). 
2  IP-Enabled Services, 19 FCC Rcd 4863, ¶ 5 (further suggesting that the best strategy to ensure continued 
innovation and development of revolutionary IP-enabled services, which have already contributed to “increased 
economic productivity and growth” in the U.S., is by “relying wherever possible on competition” and strongly 
disfavoring retail price regulation unless there is a “compelling rationale for applying traditional economic 
regulation to providers of IP-enabled services”). 
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“harm consumers by impeding the development of vigorous competition” and would “introduce[] 
substantial delay in time-to-market and ability to respond to changing consumer demands[.]”  Id., 
¶ 20.  In this context, the FCC specifically cited and relied upon its prior orders eliminating 
certification and certain tariff requirements for dominant ILECs and their affiliates, as well as for 
non-dominant carriers (even though Vonage is a non-dominant carrier and is neither an ILEC nor 
an ILEC affiliate).  Id., ¶ 20 n.70. 

 At least two U.S. federal district courts have issued rulings consistent with the FCC’s 
Vonage Preemption Order.  The U.S. District Court for the District of Minnesota found that 
federal policy regarding deregulation of services classified as “information services” precluded 
the Minnesota Public Utilities Commission’s attempt to impose traditional telecommunications 
common carrier regulation on Vonage’s VoIP offerings.  Vonage Holdings Corp. v. Minnesota 
Pub. Util. Comm’n, 290 F. Supp. 993 (D. Minn. 2003), aff’d, 394 F.3d 568 (8th Cir. 2004).  
Moreover,  the U.S. District Court for the Southern District of New York reached a similar 
conclusion regarding the New York Public Service Commission’s regulatory efforts.  Vonage 
Holdings Corp. v. New York Pub. Serv. Comm’n, 04 Cir. 4306 (DFE) (S.D.N.Y. July 16, 2004) 
(Order of Magistrate Judge Eaton). 

B. The FCC Has Declined to Impose Tariff or Retail Rate Regulation 
Requirements on VoIP Offerings of ILECs and Other Operators 

 The FCC has also made it clear that tariff and retail rate regulation should not apply to 
VoIP services.  In the Vonage Preemption Order, the FCC found that imposing tariffing or rate 
regulation of VoIP service would “directly conflict with our pro-competitive deregulatory rules 
and policies governing entry regulations, tariffing, and other requirements arising from these 
regulations for services such as DigitalVoice.”  Vonage Preemption Order, ¶ 20.  The FCC noted 
that, while it has not yet resolved whether VoIP services should fall within the “information 
service” or “telecommunications” categories,3 in either case a requirement for tariffs or rate retail 
                                       
3  The Communications Act of 1934 defines an “information service” as “the offering of a capability for 
generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via 
telecommunications, and includes electronic publishing, but does not include any use of any such capability for the 
management, control, or operation of a telecommunications system or the management of a telecommunications 
service.” 47 U.S.C. § 153(20).  Although “information services” are subject to the jurisdiction of the FCC, the FCC 
does not generally regulate “information services”, and in no case is an “information service” subject to economic 
regulation.  The FCC is separately considering whether VoIP service of a type provided by Vonage is properly 
classified as an “information service” or should instead be considered a “telecommunications service.”  Under  the 
Communications Act,  a “telecommunications service” is “the offering of telecommunications for a fee directly to 
the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities 
used.” 47 U.S.C. § 153(46).  “Telecommunications” is “the transmission, between or among points specified by the 
user, of information of the user's choosing, without change in the form or content of the information as sent and 
received.”  47 U.S.C. § 153(43).  A telecommunications service is potentially subject to entry and economic 
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regulation would run afoul of established federal policies that preclude such forms of regulation.  
Id., ¶¶ 20-22; see also ¶¶ 33-35 (noting that economic regulation of VoIP services would be 
inconsistent with deregulatory provisions of the federal Communications Act of 1934, as 
amended).4 

 Thus, even as the FCC sought comment on regulatory issues relating to VoIP services, it 
made it clear that VoIP services “have arisen in an environment largely free of government 
regulation, and the great majority, we expect, should remain unregulated.”  IP-Enabled Services, 
Notice of Proposed Rulemaking, 19 FCC Rcd 4863, ¶ 35 (2004).  The FCC expressed its view 
“that traditional economic regulation designed for the legacy network should not apply outside 
the context of the PSTN, and therefore will be inapplicable in the case of most IP-enabled 
services.”  Id., ¶ 35 & n.116.  The FCC noted that any call for economic regulation of providers 
of IP-enabled services must be based on a “compelling rationale” because “such legacy 
regulation had its roots in seeking to control monopoly ownership of the PSTN.”  Id., ¶ 5.  The 
FCC did not even suggest any such rationale.  Instead, the FCC emphasized that “fencing off” 
VoIP services from the economic regulations typically applied to legacy telecommunications 
services would not put them beyond the reach of regulations designed to promote public safety 
and consumer protection (such as E-911) and other important public policy concerns.”   Id. 
Moreover, in the subsequent Vonage Preemption Order the FCC ruled specifically that it cannot 
permit “traditional common carrier economic regulations . . . and still meet our responsibility to 
realize Congress’s objective” to promote the development of Internet Services.  Vonage 
Preemption Order, ¶ 35. 

                                                                                                                           
regulation; however, the FCC may forbear from applying such regulation under standards similar to those applied 
for forbearance determinations by the CRTC.  See 47 U.S.C. § 160; MCI WorldCom, Inc. v. F.C.C., 209 F.3d 760 
(D.C. Cir. 2000) (affirming FCC’s authority to forbear from application of tariff requirements to interexchange 
carriers).  As discussed herein, under no circumstances is the FCC proposing the application of entry and retail price 
regulation of VoIP services, even when provided by ILECs. 
4  The FCC explained that a tariff requirement for VoIP services should not be required because it would 
undermine competition:  “Similarly, when the Commission ordered the mandatory detariffing of most interstate, 
domestic, interexchange services (the category that would apply to services like DigitalVoice), the Commission 
found that prohibiting such tariffs would promote competition and the public interest, and that tariffs for these 
services may actually harm consumers by impeding the development of vigorous competition.  Tariffs and ‘price 
lists,’ such as those required by Minnesota’s statutes and rules, are lengthy documents subject to specific filing and 
notice requirements that must contain every rate, term, and condition of service offered by the provider, including 
terms and conditions to which the provider may be subject in its certificate of authority.  The Minnesota 
Commission may also require the filing of cost-justification information or order a change in a rate, term or 
condition set forth in the tariff.  The administrative process involved in entry certification and tariff filing 
requirements, alone, introduces substantial delay in time-to-market and ability to respond to changing consumer 
demands, not to mention the impact these processes have on how an entity subject to such requirements provides its 
service.” Id., ¶ 20. [Footnotes omitted.]   
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 It is also instructive that the FCC specifically rejected any view that VoIP should be 
treated for regulatory purposes like legacy telephone services because it might be considered to 
be functionally similar to legacy telephone services.  The FCC stated:  

Were it appropriate to base our decision today on the 
applicability of Minnesota’s “telephone company” 
regulations to DigitalVoice solely on the functional 
similarities between DigitalVoice and other existing voice 
services (as the Minnesota Commission appears to have 
done), we would find DigitalVoice far more similar to 
CMRS [Commercial Mobile Radio Service, commonly 
known as cellular service], which provides mobility, is 
often offered as an all-distance service, and needs uniform 
national treatment on many issues.  Indeed, in view of these 
differences, CMRS, including IP-enabled CMRS, is 
expressly exempt from the type of state economic 
regulation Minnesota seeks to impose on DigitalVoice.5 

The retail rates of cellular operators are not regulated in the U.S. 

 At least three of the largest U.S. ILECs – Verizon, SBC, and Qwest – currently offer 
VoIP services.  Verizon offers an access independent Vonage type service that is available to any 
residential customer that has high speed Internet access.  Qwest has recently begun offering an 
access independent residential VoIP service as well.  SBC, meanwhile, plans to offer access 
dependent VoIP service to residential customers later this year, intending to combine VoIP, 
video over IP, and other services as part of a fiber-to-the-home initiative.  Finally, SBC and 
Qwest offer access dependent retail business VoIP services (with some Internet-based remote 
access functionality) as part of a converged voice and data IP network that replaces traditional 
Centrex or PBX service.6  None of these services is provided pursuant to a tariff.  In no case has 

                                       
5  Vonage Preemption Order, ¶ 22. 
6  See Verizon VoiceWing Frequently Asked Questions, available at 
https://www22.verizon.com/CustomerHelp/cgi-bin/Smarthelp.asp?new&kb=ViperLO (visited May 24, 2005); Press 
Release, SBC Communications Unveils U-Verse(sm) Experience At International Consumer Electronics Show, (Jan. 
6, 2005), available at http://www.sbc.com/gen/press-room?pid=4800&cdvn=news&newsarticleid=21541 (visited 
May 24, 2005); SBC PremierSERV Hosted IP Communication Service (HIPCS) marketing materials, available at 
http://www.sbc.com/gen/press-room?pid=6386 (visited May 24, 2005); Qwest OneFlex Frequently Asked Questions, 
available at https://cvoip.qwest.com/oneflex/portal/residential/products/voip/understanding (visited May 24, 2005); 
Qwest OneFlex Hosted VoIP marketing materials, available at 
http://www.qwest.com/smallbusiness/products/voip/index.html (visited May 24, 2005). 



Attachment 4 
Page 6 of 8 

HOGAN & HARTSON, LLP 
 
Mr. Mirko Bibic 
July 21, 2005 
Page 6 
 
 
 

  

any of these services been subject to retail economic regulation.  This is consistent with FCC 
policy.7   

 In sum, the FCC does not impose traditional common carrier regulation upon VoIP 
services, even when such services are offered by ILECs or their affiliates.  Because state 
economic regulation of VoIP has been preempted by the FCC, VoIP is free of both federal and 
state economic regulation in the U.S. 

II. A Consensus Exists Among U.S. Policy Makers and Interested Parties That VoIP 
 Should Remain Unregulated 

 A broad consensus exists among U.S. policy makers and interested parties that VoIP 
services should continue to be free of economic regulation.  For example, the FCC’s new 
Chairman, Kevin Martin, has made it clear that “it is important for regulation to take a cautious 
regulatory approach so that we do not hamper the development and deployment of these new 
services,” and repeated his position “that both the FCC and the states should be careful not to 
impose unnecessary economic regulation on VoIP services.”8  Other FCC Commissioners have 
indicated their strong view “that we should avoid imposing any kind of economic regulations” on 
VoIP services, and they “cannot at this time discern any rationale for regulating VoIP prices or 
service quality.”9  Similarly, leading members of Congress – such as House Energy & 

                                       
7  Because state public utility regulation of VoIP has been preempted by the FCC, only the FCC could even 
potentially regulate retail VoIP rates.  As discussed herein, the FCC does not now regulate retail VoIP rates and the 
record reflects no intention to do so.  This means that VoIP service of the type provided by Vonage is either an 
“information service”, a class of services that are generally not regulated, or a “telecommunications service” subject 
to “non-dominant” regulation, a class of services for which the FCC has determined that it will forbear from 
regulating.  See fn. 3, supra.  “Telecommunications services” classified as “non-dominant” by the FCC and therefore 
not subject to retail price regulation, include “telecommunications services” provided by RBOC affiliates, where the 
affiliate does not acquire ownership of the physical plant of the RBOC.  See Regulatory Treatment of LEC Provision 
of Interexchange Services Originating in the LEC’s Local Exchange Area; Policy and Rules Concerning the 
Interstate, Interexchange Marketplace, 12 FCC Rcd 15756 (1997); see also Implementation of the Non-Accounting 
Safeguards of Sections 271 and 272 of the Communications Act of 1934, as amended, 11 FCC Rcd 21905 (1996), 
subsequent history omitted.  Even if FCC were to give serious consideration as to whether a VoIP service provided 
directly by an RBOC should be subject to retail price regulation, it is already settled that services provided by 
RBOC affiliates are not subject to retail price regulation.  However, the FCC has not proposed subjecting any retail 
VoIP service to price regulation, whether provided by an RBOC directly or an affiliate. 
8  Commissioner Kevin Martin, Dow Lohnes-Comm Daily Speaker Series at 7 (Oct. 15, 2004), available at 
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-253261A1.pdf.  
9  Commissioner Kathleen Abernathy, Remarks at the Quello Center, Michigan State University at 8 (Feb. 19, 
2004), available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-244127A1.pdf.  
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Commerce Committee Chairman Joe Barton10 and House Subcommittee on Telecommunications 
and the Internet Chairman Fred Upton11 – as well as representatives of the Bush administration12 
have made clear their opposition to imposing traditional utility regulation on VoIP services.  
These leading political figures agree that such regulation would harm the development of IP-
enabled services and decrease the choices available to consumers. 

 No consumer group has called for tariff requirements or retail price regulation.13  No 
industry participant has advocated economic regulation of VoIP, including VoIP services 
provided by ILECs.  In fact, the U.S. cable industry – in stark contrast to their counterparts in 
Canada – recognize the value of retaining the deregulated status of VoIP offerings, and 
significantly, argued strongly against treating facilities-based providers’ VoIP offerings 
differently from others.  The National Cable & Telecommunications Association (“NCTA”) 
urged the FCC to apply a deregulatory framework “equitably to all VoIP providers . . . whether 
or not they own network facilities.  Imposing greater regulatory burdens on providers that invest 
in networks could undermine the [FCC’s] goal of promoting facilities-based competition.”14  
Filing in support of NCTA’s proposal, Comcast Corporation noted:  “As to legacy utility 

                                       
10  Chairman Barton called upon regulators not to “smother” VoIP with regulations that would keep innovative 
services from thriving.  Prepared Statement of the Honorable Joe Barton, Subcommittee on Telecommunications 
and the Internet (Mar. 16, 2005), available at 
http://energycommerce.house.gov/108/Hearings/03162005hearing1456/The_Honorable_Joe_Barton.htm 
11  During a March 16, 2005, Chairman Fred Upton commended the FCC for its decision in Vonage and for 
maintaining the government’s “hands-off” approach to IP-enabled services, concluding that Congress still must 
“definitively create the proper framework to ensure that this facilities based competition in the VoIP marketplace is 
allowed to flourish – free from government management – for the benefit of consumers.”  Prepared Statement of the 
Honorable Fred Upton, Subcommittee on Telecommunications and the Internet (Mar. 16, 2005), available at 
http://energycommerce.house.gov/108/Hearings/03162005hearing1456/The_Honorable_Fred_Upton.htm. 
12  Michael Gallagher, Assistant Secretary of Commerce and the Administrator of the National 
Telecommunications and Information Administration, also commended the FCC for the Vonage Preemption Order, 
remarking that “[c]apital investment and entrepreneurial innovation, not regulation” is key to maintaining the growth 
in VoIP service offerings.  Press Release, “Acting Assistant Secretary of Commerce Michael D. Gallagher 
commends FCC for favoring ‘innovation, not regulation’” (Feb. 12, 2004), available at 
http://www.ntia.doc.gov/ntiahome/press/2004/voip_02122004.htm.  
13  See Comments of National Consumers League at 8, WC Docket No, 04-36 (filed May 28, 2004) (calling on 
the FCC to “ensure that basic principles of universal service, public safety, consumer protection, and disability 
access are integral parts of any regulatory framework for IP-enabled Services” but not calling for retail tariffs or rate 
regulation);  Joint Comments of Consumer Federation of America and Consumers Union at 9, 30–33, WC Docket 
No. 04-36 (filed July 14, 2004) (calling for the implementation of “public interest obligations” on VoIP providers, 
including consumer protection and social regulation obligations but not calling for retail tariff or rate regulations). 
14  Comments of National Cable & Telecommunications Association at 5, WC Docket No. 04-36 (filed May 
28, 2004). 
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economic regulation, there appears to be a widespread consensus that any such requirements 
would be entirely inappropriate for VoIP services.”15  Arguing that VoIP services are properly 
classified as unregulated interstate “information services”, Cablevision concluded that the 
definitions and the framework established in the Communications Act would “provide sound 
analytical tools for the regulatory classification of IP-enabled services and would prevent the 
Commission from making unnecessary distinctions among different VoIP applications.”16  Other 
competitive providers and CLEC industry representatives, including AT&T,17 MCI, 18 and 
CompTel,19 concur in the industry-wide, consensus position that economic regulation of retail 
VoIP service would be unnecessary and counter-productive. 

 
Sincerely, 

 

 
 
Joel S. Winnik 

 

                                       
15  Comments of Comcast Corporation at 11, WC Docket No. 04-36 (filed May 28, 2004).  
16  Comments of Cablevision Systems Corp. at 7, WC Docket No. 04-36 (filed May 28, 2004).  
17  Comments of AT&T Corp. at 17, WC Docket No. 04-36 (filed May 28, 2004) (“[T]here is every reason to 
expect that multiple carriers will vigorously compete to offer consumers a wide array of VoIP and other IP-enabled 
applications.  This intense competition should ensure that rates and terms for these services are just, reasonable, and 
nondiscriminatory.”). 
18  Comments of MCI at 20–21, WC Docket No. 04-36 (filed May 28, 2004) (arguing that “economic 
regulation is unnecessary . . . for IP-based voice services” because voice over IP is “just another application” and 
because “the decision to subject voice or any other application to economic regulation should be largely based on 
the presence or absence of market power, not on whether an application is arguably similar to traditionally-regulated 
services”).  MCI urged the FCC not to regulate where regulation is unnecessary, concluding that “the evidence 
shows that the market for IP-based applications can be competitive.”  Id. at 10, 20.  
19  Comments of  CompTel/Ascent at 8–9, WC Docket No. 04-36 (filed May 28, 2004) (arguing that VoIP and 
other IP-enabled applications are “information services” under the Communications Act, and as such “should be free 
from any economic regulation”). 
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Mr. Winnik is a partner at Hogan & Hartson.  His legal practice focuses on 
commercial and corporate transactions and related regulatory matters in the 
telecommunications field. 

Mr. Winnik represents some of the world’s largest telecommunications 
companies and many new ventures in commercial, corporate and regulatory 
matters.  These clients include domestic and foreign telephone companies, 
satellite systems, wireless operators, Internet operators, and submarine and 
land-based fiber optic cable networks. 

He also advises governments in telecom privatizations and regulatory 
matters.  

He has extensive experience in the negotiation and drafting of complex 
information technology and telecommunications service and equipment 
agreements.   

Mr. Winnik has also advised many companies concerning US national 
security considerations involving the Committee on Foreign Investment in 
the US and the Departments of Homeland Security and Defense.  He has 
extensive experience in export control matters and transactions under the 
Trading with the Enemy Act and has been licensed by the Department of the 
Treasury to assist clients in transactions involving Cuba.   

In addition to handling commercial transactions, his practice involves 
matters before the Federal Communications Commission, the Department of 
Justice and other relevant telecommunications regulatory and policy bodies, 
the Department of the  Treasury, the State Department, the U.S. Trade 
Representative, and other U.S. agencies.   

He received his law degree from Washington University in 1974.  He started 
his career at the Federal Communications Commission.  He first served in 
the Commission’s Common Carrier Bureau, focusing on international and 
satellite matters, and later in the Office of the General Counsel where he 
handled appellate litigation.  Mr. Winnik entered private practice in 1979 and 
joined Hogan & Hartson L.L.P. in 1985.  He is a member of the Bars of 
Illinois and the District of Columbia.  He is listed in Who’s Who Legal—The 
International Who’s Who of Business Lawyers. 

 




