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1.0 0BA DECISION THAT HARMS THE GOVERNMENT OF 
CANADA AND ALL LARGE CUSTOMERS 

1. The Canadian Radio-television and Telecommunications Commission (the 

“CRTC” or the “Commission”)) has decided that it is appropriate that tens of 

millions of dollars be paid for telecommunications services that are no longer 

provided to the Government of Canada.  Those services were previously supplied 

to the Department of National Defence (“DND”) by Bell Canada (“Bell”).  They 

are now supplied entirely by TELUS Communications Company (“TELUS” or 

the “Company”).  Nevertheless, in the view of the CRTC, it is “just and 

reasonable” to require overpayments of $#   to Bell for telecommunications 

services not provided by Bell.  

2. This decision by the CRTC is incongruous from several perspectives.  To any 

external observer, an obvious question arises:  is it reasonable to pay for services 

not received?  In this case, the services in question are actually supplied under a 

separate contract with another supplier (TELUS).   

3. The contracting authority in this case, the Department of Public Works and 

Government Services Canada (“PWGSC”), acting on behalf of DND, cannot be 

criticized for this situation.  PWGSC proposed just and reasonable rates for the 

services to the CRTC, as required by the Telecommunications Act, but in an 

unprecedented decision, chose through what was to have been final offer 

arbitration the rates proposed by Bell, the incumbent provider, who had failed to 

win the tender for DND’s new network requirements.  Through a combination of 

excessive rates and a misapprehension of the time required to transition suppliers, 

the CRTC has sanctioned a massive overpayment to Bell for services not actually 

received or used by DND.  

4. As described below, the CRTC’s decision establishes a dangerous precedent 

which will dampen competitive bidding on all other large network contracts, 

whether for other federal departments, for provincial governments or large private 

sector customers.  The cost of this error is passed on to the carrier competing with 
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the incumbent provider Bell.  The costs associated with the error put a chilling 

effect on competitors competing with Bell in the enterprise market because the 

CRTC decision has posed unreasonable and unrecoverable costs on Bell’s 

competitors.   

2.0 1BTHE CONTEXT OF THE CRTC’S DECISION 

5. Telecom Decision CRTC 2010-11 (the “Decision”), the CRTC decision in 

question, is the latest of a series of decisions by the Commission regarding 

telecommunications services provided to DND.  All of these decisions dealt with 

appropriate rates, terms and conditions for a large complex network of telecom 

services supplied to DND.  These services had previously been supplied to DND 

under a long-term contract by Bell Canada.  As the expiry of its contract with Bell 

approached in 2007, DND and PWGSC called for bids on the DND contract.  

TELUS was the winning supplier.  The terms of the bid process required that 

there be a transition period to allow for migration of the DND network to any new 

supplier.  The transition was expected to occur during a twelve month period 

ending on December 15, 2008. 

6. However, the migration of such a large complex network required a longer 

transition period.  In December 2008, and again in February 2009, the CRTC 

extended the terms under which Bell was required to continue to support DND’s 

network until a complete transition occurred over to TELUS.  The February 2009 

decision dealt with several kinds of services; but only the category of services 

known as Other Services are the subject of this Petition.  

7. In its February 2009 decision, the CRTC decided that Bell must continue to make 

available, and the Government must continue to pay, for Other Services for the 

whole of 2009 and the first six months of #   , regardless of whether such Other 

Services were actually supplied by Bell or used by DND during that entire period.  

8. As events unfolded, the transition of the provision of Other Services from Bell’s 

network to the TELUS network proceeded much faster than any party, including 
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the CRTC, had anticipated in early 2009.  In fact, all such Other Services were 

migrated from the Bell network to TELUS by November 10, 2009.  Nevertheless, 

under the terms of the CRTC’s February 2009 Decision, DND is required to 

continue to pay Bell for services it no longer receives from Bell.  TELUS 

ultimately bears those costs.  The Commission rationalizes its decision by noting 

that DND has been granted a discount in recognition of the faster transition.  That 

argument misses the point.  Putting aside the fact that the discounts are small 

when compared to the massive overpayments, to suggest that requiring any party 

to pay slightly less for services not received is reasonable reflects a perverse 

notion of regulatory responsibility. 

9. When it became evident to TELUS that the transition of Other Services from Bell 

onto the TELUS network was proceeding much faster than anyone had 

anticipated, TELUS applied in July 2009 to the CRTC to review and vary the 

rates and terms for Other Services as set in the CRTC’s February 2009 decision.  

In simple terms, TELUS proposed that DND should pay Bell fair rates for Other 

Services actually supplied by Bell but not be required to pay for services no 

longer supplied by Bell.  In its application, TELUS echoed a submission made 

earlier by PWGSC and DND: 

… in these circumstances, is it not just and reasonable 

for a customer to pay for services only so long as the 

customer continues to require those services? 

10. The CRTC rejected the TELUS application to review and vary the rates as 

proposed in Telecom Decision CRTC 2010-11, dated January 14, 2010, the 

Decision that is the subject of this Petition. 

11. The CRTC rationalized its rejection of the TELUS application by stating that the 

more rapid transition of DND services from Bell to the TELUS network made no 

difference to appropriate rates and, in any case, DND is receiving a rate discount 

on the services it no longer receives from Bell (but still must pay for).  The notion 

that anyone should pay for services not received, or that an incumbent provider 
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should be compensated for a customer choosing an alternative supplier is 

unprecedented and will have both short and long term impacts on the 

competitiveness of the enterprise sector.  

3.0 2BTHE ADVERSE PUBLIC POLICY IMPLICATIONS OF THE 
CRTC’S DECISION 

12. As described below, the CRTC Decision has serious adverse public policy 

implications in two ways. 

13. First, the CRTC Decision embodies an unprecedented and dangerous concept of 

”just and reasonable” rates:  the CRTC Decision endorses the concept that it is 

appropriate to impose charges on a customer, including a public authority, that 

has stopped receiving services from that supplier.  In this case, Bell was (as 

acknowledged by the CRTC) the captive, monopoly supplier of Other Services to 

DND until DND and TELUS could arrange the transition of those services onto 

the TELUS network.  During the transition period, DND had no option but to 

continue to use Bell’s network.  DND was entirely dependent on its monopoly 

supplier, Bell, to continue to provide the existing Other Services while they were 

being transitioned.  However, as of November 4, 2009, all such services had been 

migrated to TELUS.  Yet, the Commission has now decided that it considers it 

“just and reasonable” to require DND or TELUS to continue to pay Bell for 

services it no longer receives.  The fact that the rates that continue to apply have 

been discounted misses the point.  In a case like the present, to require the 

customer to continue to pay the former monopoly supplier after service has been 

disconnected is unjust and unfair.  Exit tariffs like the one seemingly embraced by 

the CRTC are antithetical to sustaining a competitive market.  Bell is not entitled 

to be enriched at the expense of its competitors by being compensated for services 

it does not provide.  

14. The present situation is not, in any way, the fault of the customer, DND and 

PWGSC.  The blame lies solely with the CRTC.  In this case DND will be 
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charged $#   for services which have actually been disconnected and can no 

longer be used by DND. 

15. Second, the effect of the precedent set by the CRTC in this case is to strengthen 

the hand of incumbent suppliers of large network contracts and to impose higher 

costs on large customers and competitors.  These customers, usually governments 

or large companies, require complex telecommunications networks.  Such 

network contracts are usually subject to competitive tender.  The contracts 

generally run for several years at least.  Once a large customer enters into such a 

contract with its supplier, the customer is effectively captive to that supplier for 

the period of the contract.  

16. However, when the contract approaches expiry, the customer generally has an 

interest in soliciting and considering competitive bids for the next contract.  The 

customer will want its transition to any new supplier to be efficient and 

inexpensive.  The effect of the CRTC Decision is, however, to impose much 

higher transition costs on the customer or the competitor.  In any case, when the 

network is complex and the transition requires a lengthy period (not an 

uncommon occurrence, and especially in the case of DND), the customer or 

competitor may now face additional costs in the form of payments to the former 

supplier, even after that supplier’s services are discontinued.  Such additional 

charges, for services no longer received, impose unnecessary and unjustifiable 

costs that will be borne by the customer, either directly or by the new supplier. 

17. The net result is to strengthen the position of the current, incumbent suppliers of 

large telecommunications contracts and to weaken the position of customers 

and/or competitors.  Higher costs of transition cause customers to be less willing 

to migrate to new suppliers.  Alternatively, higher costs of transition cause 

competitors to reconsider trying to dislodge the incumbent when the incumbent in 

entitled to rates for services it does not provide.  In either event, the overall 

intensity of competition in the market for these services is thereby reduced.  
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18. Such an adverse effect on competition is contrary to the public interest and 

contrary to the statutory mandate of the CRTC to enhance competition - as 

opposed to stifling it.  The public sector is heavily dependent on large, 

sophisticated telecommunications networks.  Some of these contracts are soon 

due for renewal and tendering.  As the result of the CRTC Decision, TELUS has 

refrained from bidding on one major contract for a large federal government 

department.  The CRTC Decision effectively imposes additional, unnecessary 

transition costs on customers and competitors and will have a chilling effect on 

the overall level of competition in this market.   

4.0 3BCONCLUSION AND RELIEF SOUGHT 

19. The harm done by the CRTC to the interests of the Government, as a customer 

(and by implication taxpayers), and to competitors is evident for the reasons 

described above.  Furthermore, the harm done to all other large network 

customers is also evident.  Competition for the larger customer contracts will 

diminish.  

20. These adverse public policy effects caused by the CRTC should not be allowed to 

continue.  The Governor in Council has the authority and opportunity to correct 

the problems caused, unnecessarily, by the regulator.  Accordingly, pursuant to 

section 12(1) of the Telecommunications Act, the Governor in Council should:  

(1) vary the Decision by deleting paragraphs 11 through 24 and substituting 

therefore an order that the rates for Other Services be set as interim rates at the 

same levels as they were on the day before the Decision, and  

(2) refer the Decision back to the CRTC for re-determination with a request that it 

re-consider the matter in light of the  public policy implications as described 

herein, more specifically:  

(a) the propriety of continuing to require payments by a customer, particularly 

a public sector customer, for services no longer connected, used or usable; and  
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(b) the potential chilling effect of the CRTC’s Decision on competition in the 

market for large account, long-term telecommunications services contracts. 

All of which is respectfully submitted this 12th day of April, 2010. 

 

 


