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Dear Sir: 

 

 

Re: Petition to the Governor in Council by Rogers Communications Partnership in 

respect of Telecom Decision CRTC 2010-805; Ref. No. DGTP-002-11; Canada 

Gazette Notice Part I, March 19, 2011 

 

 

I. Introduction 

 

1. The following constitutes the submissions of TELUS Communications Company 

(“TELUS”) in respect of the above noted petition (the “Petition”) to the Governor in 

Council by Rogers Communications Partnership (“Rogers”).  Pursuant to the Ref. No. 

DGTP 002-11, Canada Gazette Notice, Part I, dated March 19, 2011, comments by 

interested parties are to be filed by April 18, 2011.  To the extent that TELUS does not 

address every submission or statement made by Rogers in the Petition, it should not be 

inferred that TELUS agrees with or accepts any such statement.  
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II.  Overview 

 

2. The central issue raised by the Petition is the claim by Rogers that the Canadian Radio-

television and Telecommunications Commission (“CRTC”) erred by not conducting a 

competitive bidding process to select the supplier of broadband services to underserved 

rural communities.  However, this Petition represents a belated attempt by Rogers to 

reopen an issue that has twice been rejected by the CRTC and, furthermore, has also been 

expressly considered and rejected by the Governor in Council.  In addition, as a matter of 

law, the Governor in Council does not have legal authority to reconsider and vary its own 

decision on the same policy issue previously considered. 

 

3. In their reviews of this issue, both the Commission and the Governor in Council 

concluded that there were sound public policy and practical reasons for mandating the 

telephone companies to use part of the Deferral Account balances to expand rural 

broadband services and not to dispense the funds by competitive bidding.  These policy 

reasons remain equally valid, if not more so, today.  It has been the clear and continuing 

policy of both the Governor in Council and the CRTC to support a variety of programs to 

accelerate the rollout of broadband services to rural Canadians.   

 

4. In this regard, the CRTC’s decisions, such as those ordering the use of the Deferral 

Account balances for broadband expansion, have complemented several programs 

administered and funded by Industry Canada to extend broadband services to rural 

Canadians.  Pursuant to these CRTC and Industry Canada decisions and programs, 

investments are now being made and new networks are being rolled out.  The Rogers 

proposal, at this stage, to re-open the issue of a competitive bidding process would clearly 

undermine and delay the efforts of both the Commission and Industry Canada to 

accelerate the extension of broadband services in rural Canada.  Finally, as described 

below, there are also a number of legal and statutory barriers that prevent the adoption of 

such a plan. 
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III.  The Governor in Council has already considered and rejected this very scheme and 

should do so again 

 

5. The substance of the Rogers Petition has already been expressly considered and rejected 

by the Governor in Council.  In May 2006, Barrett Xplore Inc. filed a petition seeking to 

vary Telecom Decision 2006–9 on the grounds that the CRTC’s plan for disposition of 

the deferral account funds by the ILECs was not “competitively neutral.”  The Rogers 

Petition proposes substantially the same competitive bidding plan, as did the Barrett 

petition. 

 

6. In Order in Council P.C. 2007–150, the Cabinet rejected the Barrett petition expressly 

stating:  

 

And whereas the Governor in Council notes that the Commission 

established conditions for funding the expansion of broadband services 

initiatives and that, among other things, those conditions address 

competitive neutrality issues;” [emphasis added] 

 

7. It is clear that the competitive bidding scheme now advanced by Rogers has already been 

carefully considered and rejected not only by the CRTC but also by the Governor in 

Council.  From a policy point of view, it would be contradictory for the Governor in 

Council to reverse its earlier policy decision on this very issue, particularly after the 

implementation of the Deferral Account rural broadband program is already well 

advanced.  Furthermore, as discussed below, the Governor in Council has no legal 

authority to re-open and reconsider the policy decision it previously made. 

 

IV.  Adoption of the Rogers proposal would cause even further delay in the extension of 

broadband service to rural communities thereby undermining the policy of the 

Government 

 

8. Rogers acknowledges that, after many years of delay, the rollout of the Deferral Account 

broadband program directed by the CRTC is underway.  The rate of progress of the 

rollout varies from province to province.  TELUS expects to complete its Deferral 
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Account broadband program in 2014.  TELUS’ and the other incumbent telephone 

companies’ broadband rollout plans, including Bell Canada’s, are well-advanced with 

significant expenditures already having been made and plans for the remaining build-out 

near completion.  Plans for the execution and roll-out of these broadband extensions are 

proceeding on an integrated basis with the annual capital expenditure programs of each of 

the telephone companies.  Rogers now proposes that this progress be halted and that the 

Commission undertake a new competitive bidding process for the remaining communities 

in Bell Canada’s serving territory. 

 

9. In previously rejecting the notion of establishing a competitive bidding or auction 

process, the CRTC noted that it has had no experience and developed no expertise in the 

management of such processes.  In this regard, simply the identification by the CRTC 

over the last several years of truly underserved rural communities was a challenging and 

lengthy process.  To attempt to undertake now the design and management of a fair and 

efficient reverse auction system would be a highly complex process, and not a trivial 

exercise, as suggested by Rogers.  Notably, Industry Canada, which has gained extensive 

auction expertise, typically takes one to two years to design and finalize the framework 

for each of its spectrum auctions. 

 

10. As the Commission explained in Telecom Decision CRTC 2010-805, the Rogers scheme 

would necessarily entail even further delay in the roll out broadband to rural Canada: 

 

23.  With respect to the proposals to allow for competitive bidding in order 

to ensure the use of least cost technology, the Commission notes that it 

rejected this idea both in Telecom Decisions 2006–9 and 2007–50, since it 

would add a significant layer of complexity, delay the implementation of 

broadband expansion, and result in substantial administrative and 

regulatory burden.  The Commission considers that these reasons continue 

to be valid. 
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11. Investments in and rollouts of rural broadband networks are now underway under several 

programs.  Industry Canada has provided funding for new rural investments by a variety 

of wireless, wireline and satellite providers, including incumbents (both cable and 

telephone) and new entrants.  These companies are proceeding with their plans, as agreed 

with Industry Canada.  (It appears that Rogers is not a participant in the current 

Broadband Canada program managed and funded by Industry Canada.)  As noted, the 

telephone company Deferral Account broadband programs are already underway.  If the 

Rogers proposal to re-allocate by auction the balance of the Deferral Accounts to other 

service providers were accepted, many providers currently planning rural investments 

would have to re-assess their plans.  The list of truly unserved communities has changed 

and is constantly changing.  Service providers would have to assess whether any of their 

planned network expansions might be affected by new funding arising from the Rogers 

proposal.  The result would be delays in investment in rural areas. 

 

12. It has been five years since the Commission made its first decision on the disposition of 

the deferral accounts in Telecom Decision 2006-9.  There is no public benefit in any 

proposal that would further delay the use of such funds for the completion of the rural 

broadband program across Canada. 

 

13. The Rogers Petition is an effort to reopen well-settled matters of fundamental principle 

even after the roll out of the Deferral Account broadband program is well underway.  

From a public policy point of view, it makes no sense to harm to rural Canadians through 

even further delay in the rollout of broadband services and to reward a party that objects 

to a fundamental policy years after it was settled by the Commission and the Governor in 

Council. 

 

14. Notwithstanding all of the foregoing arguments, the specific proposal advanced by 

Rogers is particularly self-serving.  The language proposed by Rogers describing specific 

amendments to Telecom Decision CRTC 2011-805 appears to be carefully crafted to 

ensure that, within Bell Canada territory, only Rogers would be able to bid.  The 

language requires that any bidder must bid to construct in all 97 communities remaining.  
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It is highly likely that only Rogers would have the resources to bid for all 97 

communities.  Smaller players would unlikely be able to make the commitment to serve 

all 97 communities.  Thus, Rogers is proposing a competitive bidding process crafted to 

ensure that it is the only possible successful bidder. 

 

15. The Rogers scheme also appears to ignore the shortfall or the losses that the CRTC 

calculated would arise from the ongoing operation of broadband services in these 

uneconomic communities over a 15-year period.  Of course, subsidization of the 

uneconomic portion of rural build-outs is the very essence of the Deferral Account 

scheme.  The amount of the drawdown by the telephone companies on the deferral 

account funds was calibrated by the CRTC to recover not only the initial capital costs but 

also the projected operating losses over 15 years going forward.  If one were to consider 

implementing the Rogers scheme, a recalibration of the subsidy amount would have to 

occur in order to properly compare the approved telephone company drawdown with any 

other “bids” or proposals, in which ongoing operating losses by other providers would 

also have to be calculated.  If it were suggested that such losses be disregarded, then any 

new proposals are fundamentally unsound in economic terms in failing to account for 

such losses.  Any operators that received funding under such arrangements would fail. 

 

V.  There is no legal or statutory authority to implement the Rogers proposal 

 

16. Apart from the sound policy reasons for rejecting the Petition discussed above, there is no 

legal or statutory basis on which the Governor in Council or the CRTC could accept or 

implement the Rogers proposal. 

 

The Petition is time-barred 

 

17. The Petition is in substance an attack on Order in Council P.C. 2007-150 in which the 

Governor in Council rejected a petition by Barrett Xplore seeking a variance on Telecom 

Decision 2006-9 to direct the CRTC to implement a competitive bidding plan that is 

substantially the same as the Rogers Proposal.  The Governor in Council’s jurisdiction to 

vary CRTC decisions derives from Section 12 of the Telecommunications Act.  That 
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section imposes two pre-conditions on this jurisdiction that are relevant to the Rogers 

Proposal.   

a. A petition must be presented within 90 days of the decision which the 

petition seeks to vary, and 

b. Whether the Governor in Council acts of its own motion, or on petition, it 

must act “within one year after [the] decision by the Commission.”   

Since the Petition is in substance an attack on Order in Council P.C. 2007-150, neither 

pre-condition is met in this case. 

 

There is No Legal Authority to Transfer Deferral Account Funds Between Companies 

 

18. If it were to be adopted, the Rogers scheme would ultimately entail an order by the 

CRTC that Bell Canada (and the other telephone companies) transfer the remaining 

balances in their deferral accounts to another carrier following what Rogers describes as a 

“competitive bidding” process.  The CRTC and the Governor in Council have no legal or 

statutory authority to make such an order.  A legal power to order one competitor to 

transfer funds to another competitor, not for any services received, but to achieve some 

public policy objective would be an extraordinary power.  No such power is inherent or 

implied under economic regulatory statutes.  Such an unusual power would have to be 

found expressly in the applicable statute, in this case the Telecommunications Act (the 

“Act”).  It is not. 

 

19.  The Commission does not have any general power to order one service provider to 

transfer funds to another service provider, or to compel companies to contribute funds to 

achieve a public policy objective.  Exceptionally, the Commission does have express 

authority under Section 46.5 of the Act to compel service providers to pay into a central 

fund to support “continuing access to basic communications services”.  Notably, this 

provision, a 1998 amendment to the original Act, was added since it was recognized that, 

absent such an express provision, the CRTC does not have any inherent power to compel 

companies to contribute funds to achieve a public policy objective.   

 



 8 

20.  However, Section 46.5 does not apply in the present case.  As Rogers itself has argued in 

other proceedings, the limited powers under section 46.5 cannot be construed as authority 

to order anything other than payments into a central fund to support continuing access to 

basic service.  Rogers has expressly stated that this provision does not authorize funding 

of new broadband services.
1
 

 

The Deferral Accounts Are Not “Public Money” 

 

21. The Rogers Petition also rests on a fundamental mischaracterization of the legal status of 

the funds in the Deferral Accounts.  It is clear that Rogers conceives of those funds as 

“public money” or “public funds”
2
.  This is a fundamental legal misconception. 

 

22. In the case of Bell Canada v. CRTC et al.  2009 SCC 40, the Supreme Court was called 

upon to consider the nature of the Deferral Accounts and the scope of the statutory 

powers of the CRTC to deal with those accounts.  It is important to recognize that at no 

point in its judgment did the Court refer to the funds collected from customers and held in 

the Bell Deferral Account as “public money” or “public funds.”  The core of the issue 

before the Court was the determination of the CRTC’s authority to order Bell Canada to 

expend part of these funds collected from its customers for rural broadband and 

accessibility purposes and to refund the balance in the account to its customers.  The 

Court held that the original order by the CRTC establishing the deferral accounts, into 

which customer revenues would be deposited for later disposition, was a valid and 

reasonable exercise of the CRTC’s rate setting authority as between Bell Canada and its 

customers.  The entire exercise came within the CRTC’s statutory jurisdiction to set just 

and reasonable rates as between Bell Canada and its customers.   

 

23. The funds placed in the deferral account were funds that arose solely as a result of the 

rate relationship between two parties, Bell Canada and its customers.  The only parties 

that could have a claim on the funds that arose from that rate relationship were the two 

                                                 
1
  See paragraphs 21-22 of Rogers legal arguments dated September 20, 2010 in  Telecom Notice of Consultation 

201-43, Obligation to serve and Other Matters. 
2
 See paragraphs 7, 12 and 52 of the Petition 
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parties to the rate relationship.  In setting just and reasonable rates as between these 

parties, in its final disposition of the Deferral Account, the CRTC could have ordered a 

refund of the entire balance to the customers or that the entire account be expended by 

Bell on broadband or other designated projects or that the balance be retained by Bell. 

 

24. However, in exercising its rate-setting jurisdiction to ultimately dispose of the deferral 

account, the Commission had (and still has) no authority to order the transfer of such 

funds to third parties or strangers to the rate relationship.  Accordingly, the Rogers 

scheme would be inconsistent with the Supreme Court’s analysis of the Commission’s 

authority in respect of the disposition of funds in these deferral accounts. 

 

No Legal Authority for CRTC to Conduct Auctions 

 

25.  Furthermore, it should also be noted that, unlike the CRTC, Industry Canada has express 

statutory authority, relatively recently added, to conduct auctions and to receive the 

resulting funds in its licensing of the spectrum.  The CRTC has not been accorded any 

similar statutory authority to conduct auctions, in particular to conduct reverse auctions, 

and to give away or transfer funds, as proposed by Rogers, to achieve public policy 

purposes.  In order to conduct such an extraordinary auction process, express statutory 

authority would be required.  None is extant in the Telecommunications Act.  As such, 

the Commission could not conduct an auction as requested by Rogers in the event that the 

Governor in Council were to grant the Rogers Petition (which TELUS submits it should 

not).  

 

VI. Conclusion 

 

26. The scheme proposed by Rogers represents a belated attempt to resurrect a flawed 

proposal that was thoroughly reviewed and rejected over the last five years, both by the 

CRTC and by the Governor in Council.  There were sound public policy reasons for the 

Governor in Council and the CRTC to reject this proposal.  Those policy reasons apply 

equally, if not more so, today.  From a practical point of view, any attempt to implement 
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the Rogers auction scheme would disrupt the investment plans of all service providers 

and cause even further delay in the rollout of broadband services to rural Canadians.  

That is clearly contrary to the policy of the Government.  In any event, the Commission 

and the Governor in Council have no statutory authority to implement the scheme 

proposed by Rogers and the Commission could not carry it out.  For all these reasons, 

TELUS submits that the Rogers Petition should be rejected. 

 

All of which is respectfully submitted by TELUS this 15
th

 day of April 2011. 

 

Yours truly,  

 

Ted Woodhead 

Vice-President 

Telecom Policy and Regulatory Affairs 

 

c.c.: Pamela Miller, Director General, Telecom Policy, Industry Canada 

c.c: Melanie Vanstone, Analyst, Privy Council Office 


